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APPENDIX. 


ORDEE  IN  COUNCIL. 


At  the  Court  at  Buckingliam  Palace,  the  13th  of  June,  1853. 

Present : 
The  Queen's  Most  Excellent  Majesty. 
His  Royal  Highness  Prince  Albert. 

Lord  President.  Earl  of  Aberdeen. 

Lord  Steward.  Earl  of  Clarendon. 

Duke  of  Newcastle.  Viscount  Palmerston. 

Duke  of  "Wellington.  Mr.  Herbert. 

Lord  Chamberlain.  Sir  James  Grraham,  Bart. 

Whereas  there  was  this  day  read  at  the  Board  a  Rejioi-t  from 
the  Right  Honourable  the  Lords  of  the  Judiciol  Committee  o^ 
the  Privy  Council,  dated  the  30th  of  May  last  past,  humbly 
setting  forth  that  the  Lords  of  the  Judicial  Committee  have 
^aken  into  consideration  the  practice  of  the  Committee,  with  a 
view  to  greater  economy,  despatch,  and  efficiency  in  th^e  appellate 
jurisdiction  of  Her  Majesty  in  Council,  and  that  their  Lordships  ' 
have  agreed  humbly  to  report  to  Her  Majesty  that  it  is  expe- 
dient thatcertain  changes  should  be  made  in  the  existing  practice 
in  Appeals,  and  recommending  that  certain  Rules  and  Regula- 
tions therein  set  forth  should  henceforth  be  observed,  obeyed, 
and  carried  into  execution,  provided  Her  Majesty  is  pleased  to 
approve  the  same  : 

Her  Majesty  having  taken  the  said  Report  into  consideration, 
was  pleased,  by  and  with  the  advice  of  Her  Privy  Council,  to 
approve  thereof,  and  of  the  Rules  and  Regulations  set  forth 
therein,  in  the  words  following,  videlicet ; 

VOL.  V.  b 
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ApiM-llaut,  I.  That,  any  former  usage  or  practice  of  Her  Majesty's 

lul','  may'i-^^^-'^''"  -P^'^^y  Council  notwithstanding,  an  Appellant  who  shall  suc- 
cov<T  costs  of  oeed  in  obtaining  a  reversal  or  material  alteration  of  any  judg- 
ap})*.'a  .  ment ,  decree^  or  order  appealed  from,  shall  be  entitled  to  recover 

the  costs  of  the  appeal  from  the  Respondent,  except  in  cases  in 
which  the  Lords  of  the  Judicial  Committee  may  think  fit  other- 
wise to  direct. 
Transcripts  to  H-  That  the  Eegistrar  or  other  proper  Officer  having  the 
bo  seat  to  Re-  custody  of  records  in  any  Court,  or  special  jurisdiction,  from 
f'rivy  Coun-  which  an  appeal  is  brought  to  Her  Majesty  in  Council,  be 
cil .  directed  to  send  by  post,  with  all  possible  despatch,  one  certified 

copy  of  the  transcript  record  in  such  cause  to  the  Registrar  of 
Her  Majesty's  Privy  Council,  "V^Tiitehall ;  and  all  such  tran- 
scripts be  registered  in  the  Privy  Council  Office,  with  the  date  of 
their  anival,  the  names  of  the  parties,  and  the  date  of  the  sen- 
tence appealed  from ;  and  that  such  transcript  be  accompanied 
by  a  correct  and  complete  index  of  all  the  papers,  documents, 
and  exhibits  in  the  cause  ;  and  that  the  Registrar  of  the  Court 
appealed  from,  or  other  proper  Officer  of  such  Com-t,  be  directed 
to  omit  from  such  transcript  all  merely  formal  documents,  pro- 
vided such  omission  be  stated  and  certified  in  the  said  index  of 
papers  ;  and  that  especial  care  be  taken  not  to  allow  any  docu- 
ment to  be  set  forth  more  than  once  in  such  transcript ;  and 
that  no  other  certified  cojiies  of  the  record  be  transmitted  to 
agents  in  England  by  or  on  behalf  of  the  parties  in  the  suit ; 
and  that  the  fees  and  expenses  incurred  and  paid  for  the  prepa- 
ration of  such  transcript  be  stated  and  certified  upon  it  by  the 
Registrar,  or  other  Officer  preparing  the  same. 
Transcripts  *  ^^^'  That  when  the  record  of  proceedings  or  evidence  in  the 
may  be  print-  cause  appealed  has  been  printed  or  partly  printed  abroad,  the 
ed  abroad.  Registrar  or  other  proper  Officer  of  the  Court  from  which  the 

apped.  is  brought  shall  be  bound  to  send  home  the  same  in  a 
printed  form,  either  wholly  or  so  far  as  the  same  may  have  been 
printed,  and  that  he  do  certify  the  same  to  be  coiTect,  on  two 
copies,  by  signing  his  na^ie  on  every  printed  sheet,  and  by 
affixing  the  seal,  if  any,  of  the  Coui-t  appealed  from,  to  these 
copies,  with  the  sanction  of  the  Coui't. 

And  that  in  all  cases  in  which  the  parties  in  appeals  shall 
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think  fit  to  have  the  proceedings  printed  abroad,  they  shall  be 
at  liberty  to  do  so,  provided  tliey  cause  fifty  copies  of  tlie  samo 
to  be  printed  in  foiio,  and  transmitted,  at  their  expense,  to  the 
Registrar  of  the.  Privj'  Council,  two  of  Avhicli  printed  copies 
shall  be  certified  as  above  by  the  Officers  of  the  Coui't  appealed 
from ;  and  in  this  case  no  further  expense  for  copying  or  print- 
ing the  record  -will  be  incurred  or  allowed  in  England. 

IV.  That  on  the  arrival  of  a  T^Tritten  transcript  of  appeal  ^^.^,Lf[^  t^  h,. ' 
at  the   Privy  Council   Ofiice,  Whitehall,    the  Appellant,    or  printctl  by 
the  agent  of  the  Appellant  prosecuting  the  same,  shall  be  at  pr^ntt'T'*^^^^  "*  " 
liberty  to  call  on  the  Registrar  of  the  Privy  Council  to  cause 

it,  or  such  j)art  thereof  as  may  be  necessarj^  for  the  hearing  of 
the  case,  and  likewise  all  such  parts  thereof  as  the  Respondent 
or  his  agents  may  require,  to  be  piinted  by  Her  Majesty's  Prin- 
ter, or  bj^any  other  printer  on  the  same  terms,  the  Aj)pellant  or 
his  agent  engaging  to  pay  the  cost  of  preparing  a  copy  for  the 
printer,  at  a  rate  not  exceeding  one  shilling  per  brief  sheet,  and 
likewise  the  cost  of  printing  such  Record  or  Appenflix,  and  that 
one  hundred  copies  of  tbe  same  to  be  struck  off,  whereof  thirty 
copies  are  to  be  delivered  to  the  agents  on  each  side,  and  forty 
kej^t  for  the  use  of  the  Judicial  Committee ;  and- that  no  other 
fees  for  SoKcitors'  copies  of  the  transcript,  or  for  drawing  the 
Joint  Appendix,  be  henceforth  allowed,  the  Solicitors  on  both 
sides  being  allowed  to  have  access  to  the  original  papers  at  tbe 
Council  Office,  and  to  extract  or  cause  to  be  extracted  and 
copied  such  parts  thereof  as  are  necessary  for  the  preparation  of 
the  petition  of  appeal,  at  the  stationers'  charge,  not  exceeding 
one  shilling  per  brief  sheet.  , 

V.  That  a  certain  time  be  fixed  within  which  it  shall  be  the •'^rfinscnpfs  (•) 
duty  of  the  Appellant  or  his  agent  to  make  such  application  for  withiii  a  c«-r- 
the  printing  of  the  transcript,  and  that  such  time  be  within  the  tain  time, 
space  of  six  calendar  months  from  the  arrival  of  the  trabscript 

and  the  registration  thereof,  in  all  matters  brought  by  appeal 
from  Her  Majesty's  Colonies  and  plantations  east  of  the  Cape 
of  Good  Hope,  or  from  the  tenitories  of  the  East  India  Com- 
pany, and  vidthin  the  space  of  three  months  in  all  matters 
brought  by  appeal  from  any  other  pari  of  Her  Majesty's  dorai- 
jiions  abroad ;  and  that  in  default  of  the  Appellant  or  his  agent 
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taking  effectual  steps  for  the  prosecution  of  the  appeal  within 
such  time  or  times  respectively,  the  appeal  shall  stand  dismissed 
without  fiu-ther  order,  and  that  a  report  of  the  same  be  made  to 
the  Judicial  Committee  by  the  Registrar  of  the  Privy  Council » 
at  their  Lordships'  next  sitting. 
A i.v';'l> may  VI.  That  whenever  it  shall  be  found  that  the  decision  of  a 
Im-  li(-aid  in  matter  on  appeal  is  likely  to  turn  exclusively  on  a  question  of 
iip/oiul  case.  l3,w,  the  agents  of  the  parties^  with  the  sanction  of  the  Regis- 
trar of  the  Piiv}^  Council,  may  submit  such  question  of  law  to 
the  Lords  of  the  Judicial  Committee  in  the  fonn  of  a  si)ecial 
case,  and  print  such  parts  only  of  the  transcript  as  may  be  ne- 
cessary for  the  discussion  of  the  same  :  Provided  that  nothing 
herein  contained  shall  in  any  way  bar  or  prevent  the  Lords  of 
the  Judicial  Committee  from  ordering  the  full  discussion  of  the 
whole  case,  if  they  shall  so  think  fit ;  and  that  in  order  to  pro- 
mote such  ari'angements  and  simplifications  of  the  matter  in  dis- 
pute, the  Registrar  of  the  Privy  Council  may  call  the  agents  of 
the  parties  before  him,  and  having  heard  them,  and  examined 
the  transcript,  may  report  to  the  Committee  as  to  the  nature  of 
the  proceedings. 

And  Her  Majesty  is  further  pleased  to  order,  and  it  is  hereby 
ordered,  that  thef  )regoing  Rulesand  Regulation^jbe  punctually 
observed,  obeyed,  and  carried  into  execution,  in  all  Appeals  or 
Petitions,  and  complaint  in  the  natui'e  of  Appeals  brought  to 
Her  Majesty,  or  to  Her  heirs  and  successors,  in  Council,  from 
Her  Majesty's  Colonies  and  Plantations  abroad,  and  from  the 
Channel  Islands,  or  the  Isle  of  Man,  and  from  the  territories  of 
^  the  East  Pndia  Company,  whether  the  same  be  from  Courts  of 
Justice  or  from  Special  Jurisdictions,  other  than  Appeals  from 
Her  Majesty's  Courts  of  Vice- Admiralty,  to  which  the  saidRules 
are  no,t  to  be  applied. 

Whereof  the  Judges  and  Officers  of  Her  Majesty's  Courts  of 
Justice  abroad,  and  the  Judges  and  the  Officers  of  the  Superior 
Courts  of  the  Esat  India  Company,  and  all  other  persons 
whom  it  may  concern,  are  to  take  notice,  and  govern  them- 
selves accordingly. 

Wm.  L.  Bathukst. 
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Clause3  XV.  and  XVI.  of  the  14tli  &  loth  VicL,  c.  83. 

An  Act  to  improve  the  adininisf  ration  of  J  ant  ice  in  the  Court  of 
Chancer)/^  and  in  the  Jadicial  Comnulfee  of  (he  Pricy  Council. 

XV.  Every  person  hokling,  or  Avho  has  hekl,  the  office  of  a  judges,  if 
Judge  of  the  Court  of  Appeal  in  Chancery,  shall,  if  a  member  Privy  Coun- 
of  Her  Majesty's  Privy  Council,  be  a  member  of  the  Judicial  oftheJudi- 
Coramittee  of  the  Privy  Council.  ^'i'll  Coiuuiit- 

XVI.  So  much  of  the  Act  of  the  Session  holden  in  the  third  ;j^o  matter  to 

and  fourth  years  of  King  WiUiam  the  Fourth,  Chapter  Forty-  be  heard,  &e., 

one,  as  provides  that  no  matter  shall  be  heard,  nor  shall  any  (^^uin^itteo 

Order,  Report,  or  Recommendation  be  made,  by  the  Judicial  unless  tliieo 

Committee  of  the  Privy  Council,  in  pursuance  of  that  Act,  "'*'°\,^*f  V^^'^ 
•^  '  ^  _      piescur,  ex- 

imless  in  the  presence  of  at  least  Four  Members  of  the  .said  fUisive  of 
Committee,  shall  be  repealed ;  and  no  matter  shall  be  heard,  ^"^rd  Pre- 
nor  shall  any  Order,  Report,  or  Recommendation  be  made,  by 
the  Judicial  Committee  in  pursuance  of  the  said  Act  or  any 
other  Act,  unless  in  the  presence  of  at  least  Three  Members  of 
the  said  Committee,  exclusive  of  the  Lord  Presidcut  of  Her 
Majesty's  Privy  Council  for  the  time  being. 


REPORTS  OF  CASES 

HEARD  AND  DETERMINED 

BY  THE 

JUDICIAL    COMMITTEE 

AND    THE 

LOEDS   OF   THE   PKIVY   COUII^CIL, 

ON  APPEAL  FROM  THE  SUPREME  AND  SUDDER 
DEWANNY  COURTS,  IN  THE  EAST  INDIES. 


The  Bank  of  Bengal       -         .         .      Appellants, 

AND 

James  WiLLiAii  Macleod       -         -       Respondent* 

On  Appectl  From   the  Supreme    Court  at  Fort  William 
in  Bengal. 

X  HIS  was  an  action  of  detinue  and  debt  brought  by  *  ^^^  ^  g^j^ 
the  Kespondent  against  the  Appellants.     The  declara-   J^y.  1849. 

*•  Present :  'KQmheraoith.Q  Judicial  Committee, — Lord  Brougham,     r         payee 
Lord  Langdale,  the  Eight  Hon .  Dr.  Lusliingtoii,  and  the  Eight  Hon.  notes  of  the 
T.  Pemberton  Leigh.  ^ast  India 

PrivyCouncUlor,— ^«WMor,— TheEightHon.SirEdwardEyan.  a  power  of  ^ 
.  attorney,  au- 

thorized nis  agents  at  (/aZcrt^a  to  "  seU,  endorse,  and  assign"  the  notes. 
These  notes  were  transferable  by  endorsement,  payable  to  bearer.  The 
agents,  in  their  character  of  private  bankers,  borrowed  money  of  the  Bank 
of  i?ewi^aZ, offering, as  security,  these  promissory  notes.  The  Bank  made 
the  advance,  and  the  agents  endorsed  the  notes,  such  endorsement  pur- 
porting to  be  a»  attorney  for  their  principal,  and  deposited  them  with  the 
VOL.  T.  A 


2  CASES    IN    THE    PlliVY  COUNCIL 

1849.  tfon  contained  three  counts,  the  first  in  detinue,  the 
The  Bank  others  in  debt.  The  first  count  alleged,  that  the 
OF  Be>gai.  pijji^|-jg  -^ag  lawfully  possessed  of  three  several  secu- 
Macleod,  rities  for  money,  that  is  to  say,  three  promissory  notes 
of  the  East  India  Company,  commonly  called  Com- 
pany's paper,  all  respectively  of  the  four  per  cent,  loan, 
dated  1st  May.  1832,  numbered,  and  for  the  following 
amounts,  respectively:  Xo.  11,914,  for  S.  E.  14,000, 
Is"o.  13,612,  for  S.  E.  5,000,  and  JSV  13,397,  for 
S.  E.  5,000,  which  the  Defendants  unjustly  detained 
from  the  Plaintiff.  The  second  count  was  for  money 
received  by  the  Defendants  to  the  use  of  the  Plaintiff, 
and  the  third  count  was  for  interest.  The  particulars 
of  demand  stated  that  the  action  was  brought  to  reco- 
ver the  three  several  Company's  papers  in  the  first 
count  mentioned,  or  the  value  thereof,  with  interest, 
if  sold  or  otherwise  disposed  of. 

To  the  first  count  the  Defendants  pleaded,  first,  non 
detinent ;  secondly,  that  the  Plaintiff  was  not  lawfully 
possessed  of  the  securities  therein  mentioned ;  thirdly, 
that  as  to  the  Company's  paper,  No.  13,397,  the 
same  was  transferable  by  endorsement,  and  that  the 

Bank,  by  way  of  collateral  security  for  their  personal  liability,  at  the 
same  time  authorising  the  ]^ank,  in  default  of  payment,  to  sell  the  notes 
in  reimbursement  of  the  advances.  The  agents  afterwards  became  in- 
solvent, and  default  having  been  made  in  payment,  the  Bank  sold  the 
notes,  and  realised  the  amount  of  their  loan. 

Held,  that  the  endorsement  of  the  notes  by  the  agents  of  the  payee  to 
the  Bank  was  within  the  scope  of  the  authority  given  to  them  by  the  power 
ofattoi-ney,  and  that  the  payee  could  not  recover  in  detinue  against  the 
Bank. 

The  rule  laid  down  in  the  cases  of  6'!7Z  v.  CuUtt  (3  B.  &C.  466)  and 
Bo-um  V.  Hailing  (4  B.  &  C.  330).  that  the  negligence  of  a  party  taking 
a  negotiable  instrument  iixes  him  with  the  defective  title  of  the  party 
passing  it,  observed  upon,  and  those  casesdeclared  to  be  no  longer  law. 

This  Court  will  not  entertain  a  purely  technical  objection  to  a  party's 
right  of  action,  which  has  not  been  made  in  the  Court  below. 

Upon  the  reversal  of  the  judgment  of  the  Supreme  Court  at  Calcutta, 
finding  for  the  Plaintiff,  this  Court,  in  the  circumstances  of  the  con- 
stitution of  the  Supreme  Court,  directed  a  verdict  to  be  entered  for  the 
Defendants,  instead  of  awarding  a  vmirt  de  novo. 
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Plaintiff,  before  the  detention  of  the  same  by  the  De-  ^s^^- 
fendants,  endorsed  the  same  in  blank,  and  delivered  it  The  Bank 
to  Alexander  Donald  Macleod,  and  that  il.  D.  Macleod  W 
afterwards  endorsed  it  to,  and  pledged,  and  deposited  Macleod. 
it  with,  the  Defendants,  as  a  pledge  and  security  for 
the  payment  of  a  sum  of  Rs.  4,500  then  advanced  by 
the  Defendants  to  him,  together  with  ^^  per  cent, 
interest,  and  for  the  payment  of  all  other  and  future 
advances  made,  and  to  be  made,  by  them  to  him,  with 
interest  at  12  per  cent.,  and  with  power  and  autho- 
rity to  the  Defendants  to  sell  and  dispose  of  such 
Company's  paper,  for  their  reimbursement  after  the 
expiration  of  thi*ee  months  from  the  25th  of  Septem- 
ber, 1841,  by  public  or  private  sale.  And  that  in  fact 
the  Defendants,  in  pursuance  of  such  power  and  au- 
thority, sold  and  disposed  of  such  Company's  paper, 
after  the  expiration  of  the  period  of  three  months, 
and  before  the  commencement  of  the  suit,  for  their 
reimbursement  of  the  sum  of  Es.  8,000  (the  amount 
of  the  monies  advanced  as  aforesaid,  and  of  other 
principal  monies  advanced  by  the  Defendants  to 
Macleod,  and  interest  thereon  respectively,  and  then 
due),  as  they  lawfully  might,  which  was  the  deten- 
tion of  the  last-mentioned  Company's  paper,  in  the 
first  count  complained  of.  Fourthly,  the  Defendants  * 
plea  ded  to  the  first  count,  that  the  three  several  Com.r 
pany's  papers  were  transferable  by  endorsement,  and 
that  the  Plaintiff  endorsed  them,  and  deposited  and 
pledged  them  to  and  with  the  Defendants,  as  a  se- 
curity for  the  repayment  of  the  sum  of  Es.  25,000 
then  advanced  by  them  to  Alexander  Donald  Macleod 
at  the  Plaintrff's  request,  with  interest,  and  of  all 
other  advances  made,  and  to  be  made,  by  them  to 
Alexander    Donald  Macleod,  wdth  interest,    and  with 
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1849.  power  to  sell  the  same  by  public  or  private  sale,  for 
The  Bank  their  reimbursement,  after  three  months  from  the 
OF  Bengal  27th  of  September,  1841,  and  that  in  fact  the  papers 
MACLEOD,  were  so  sold  and  disposed  of  by  the  Defendants, 
before  the  commencement  of  the  action,  as  they  law- 
fully might  be,  for  the  sum  then  due  and  owing  to 
them,  to  wit,  Es.  25,000,  which  was  the  detention 
complained  of  in  the  first  count.  And  to  the  second 
and  last  counts,  the  Defendants  pleaded  nunquam  in- 
debitatus. 

The  Plaintiff  in  his  replication  joined  issue  on  the 
last-mentioned  plea,  as  well  as  on  the  first  and  second 
pleas  to  the  first  count.  To  the  third  plea  to  the 
first  count,  the  Plaintiff  replied,  that  he  did  not  en- 
dorse in  blank,  and  deliver  the  Company's  paper  in 
the  third  plea  mentioned,  to  A.  D.  Madeocl,  in  man- 
ner and  form,  &c.,  and  upon  this  issue  was  joined. 
To  the  fourth  plea  to  the  first  count,  the  Plaintiff 
replied,  that  he  did  not  endorse  and  deposit,  lodge 
and  pledge,  with  the  Defendants  the  three  several 
Company's  papers,  in  manner  and  form,  &c.,  and 
upon  this  also  issue  was  joined. 

The  cause  was  tried  upon  the  14th  of  December, 
1846,  before  Sir  Laivrence  Pee?,  Chief  Justice,  and  Sir 
John  Peter  Grant  and  Sir  Henry  Wilmot  Seton,  Puisne 
Judges,  of  the  Supreme  Court. 

It  appeared  from  the  evidence  at  the  trial,  that  the 
Plaintiff*,  Jame5  William  3facleod,  smd  Alexander  Donald 
Macleod  were  brothers  ;  that  the  Plaintiff  had  formerly 
resided  in  Calcutta,  and  had  been  a  member  of  the  firm 
of  Macleod,  Fagan  &  Co.,  and  that  he  had  left  India 
previously  to  1841 ;  but  that  his  brother,  A.  D.  Mac- 
leod, was  a  partner  in  that  firm;  that  the  firm  of 
Macleod,  Fagan  &  Co.  was  a  mercantile  house  esta- 
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blished  iu  Calcutta,  and  carried  on  a  species  of  busi- 
ness known  in  Calcutta  as  that  of  agents  or  agency    The  Bank 
business ;  such  agents  in  Calcutta  keeping  the  current  „^^^^ 

accounts    of   individuals,  and  advancing    monies    on    Macleod. 
personal  or  other  securities  to  them,  and  on  their  be- 
half, charging  interest  in  account,  and  acting  generally 
as  such  agents,   in  the  manner  and  according  to  the 
rules  and  course  of  dealing  of  private  bankers. 

It  appeared  that  in  the  year  1841,  the  Plaintiff  sent 
from  England  the  following  power  of  attorney  :  "  Know 
all  men  by  these  presents,  that  I,  James  William 
Macleod,  at  present  of  Southampton,  do  make,  consti- 
tute, and  appoint,  Alexander  Donald  Macleod,  and 
Christopher  Fagan,  carrying  on  business  in  Calcutta, 
as  agents,  under  the  firm  of  Macleod,  Fagan  &  Co.,  to 
be  my  true  and  lawful  attorneys  and  attorney,  jointly, 
and  each  of  them  separately  in  their  individual  names, 
or  in  the  name  of  the  said  fi.rm,  or  of  any  other  firm 
or  firms  which  they  or  their  associates  or  successors 
may  adopt,  for  carrying  on  the  said  business,  and  on 
my  behalf  to  sell,  endorse,  and  assign,  or  to  receive 
payment  of  the  principal,  according  to  the  course  of 
the  Treasury,  of  all  or  any  of  the  securities  of  the  East 
India  Company  for  shares  in  their  public  loans,  pay- 
able from  their  Treasury  at  Fort  William,  in  Bengal,  to 
which  I  now  am  or  may  be  lawfully  entitled,  and  to 
receive  the  consideration  money,  and  give  a  receipt 
or  receipts  for  the  same,  and  to  do  all  lawful  acts 
requisite  for  ejecting  the  premises,  hereby  ratifying 
and  confirming  all  that  my  said  attorney  and  attorneys 
shall  do  therein,  by  virtue  hereof.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  seal,  this  3rd  day  of 
August,  in  the  year  of  our  Lord  1841." 

On  the  25th  of  September,   1841,    A.  D.  Macleod 
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1849.        applied  to   the  Bank  of  Bengal,  for  a  loan  upon  his 
TheBa>^k    own  account,    and  offered  as  a    security   Company's 
OP  Bengal   ^^^^^^  -^^^   13,397,  for  Es.  5,000.     This  note  bore 
MACLEOD,    the  following  endorsement : — "  Pay  to  G.  J.  Gordon, 
Esq.,  Sec.  Union  Bank,  or  order,  J.    W.  Macleod,  by 
his  Attorney,  A.  D.  Macleod.''''     "  Pay  to  A.  D.  Mac- 
lead,  Attorney  to  J.  W.  Macleod,.  order,  G.  J.  Gordon, 
Sec.  Union  Bank.     J,    W.  Macleod,  by  his  Attorney, 
A.  D.  MacleodP 

It  further  appeared,  that  these  notes  were  issued  by 
and  under  the  authority  of  the  Governor- General  and 
Council  of  the  East  India  Company,  in  Bengal,  for  the 
purpose  of  raising  money  to  meet  the  exigencies  of 
the  Government  of  India,  and  that  they  were  negoti- 
able instruments,  the  property  in  which  passed  by 
endorsement,  and  in  Bengal,  by  delivery,  like  other 
promissory,  or  bank  notes,  and  as  the  ordinary  cur- 
rency of  the  country. 

The  Secretary  of  the  bank,  upon  inspection  of  the 
note  and  the  last  endorsement,  requested  to  see  the 
power  of  attorney,  which  was  shown  t®  him,  and  it 
was  thereupon  registered  at  the  Bank  according  to 
their  usual  course  of  business.  The  Bank  at  the  same 
time  togk  a  further  endorsement  on  the  note  from 
A.  D.  Macleodyin  these  words,  "  Pay  to  the  Bank  of 
Bengal  or  order,  A.  D.  Macleod^  The  required  loan 
was  .then  made  by  the  Bank  in  the  ordinary  course  of 
business  ;  and  the  note  was  taken  as  a  security  for  the 
same,  together  with  a  memorandum  of  deposit  signed 
by  -4.  i>.  Macleod,  and  containing  a  power  or  authority 
from  A.  D.  Macleod  to  sell  the  Company's  paper  on 
default  by  il.  Z>.  Macleod,  in  order  to  reimburse  them 
their  advances.  The  memorandum  of  deposit  signed 
and  delivered  to  the  Bank  by  ^.  Z>.  Macleod,  by  way 
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of  collateral  security,  authorized  the  treasurer  of  the 
Bank  absolutely  to  sell  and  dispose,  three  months  after 
date,  by  public  or  private  sale,  the  Company's  paper, 
for  the  reimbursement  to  the  Bank,  as  well  of  prin- 
cipal together  with  interest,  paying  to  Macleod  the 
surplus  which  might  be  forthcoming  from  such  sale, 
he  being  bound  to  make  good  any  deficiency  after 
such  sale. 

Two  days  afterwards,  A.  D.  Macleod  applied  to  the 
Bank  of  Bengal  for  a  further  loan  of  Rs.  17,100  upon 
his  own  account,  and  the  Bank  advanced  that  sum  to 
him,  upon  his  depositing  two  other  of  the  Company's 
papers,  numbered  respectively  11^914  and  13,612,  as 
security  for  the  repayment  thereof,  upon  the  state- 
ment made  by  ^.  D.  Macleod,  that  the  same  were  his 
own  property.  The  Bank  at  the  same  time  took  an 
endorsement  of  A.  D.  Macleod  on  each  of  such  Com- 
pany's papers,  and  also  another  memorandum  of 
deposit  signed  by  him,  and  containing  a  power  to  sell 
the  same,  similar  in  terms  to  that  given  by  him  on  the 
occasion  of  the  first  loan. 

In  January,  1842,  oil  default  made  by  A.  D.  Mac^ 
hod,  the  three  several  Company's  papers  were  sold, 
according  to  the  usual  course  of  business,  and.  at  the 
market-rate  of  the  day,  by  the  Bank,  in  pursuance  of 
the  powers  contained  in  the  memorandums  of  deposit, 
after  the  expiration  of  the  prescribed  time,  in  repay- 
ment of  the  respective  loans. 

Macleod,  Fagan  k  Co.  subsequently  became  in- 
solvents. 

The  non-delivery  of  the  Company's  papers  by  the 
Defendants  to  the  Plaintiff  was  relied  upon  as  the 
detention  in  the  first  count  alleged. 

A  verdict  was  found  for  the  Plaintiff,  the  paper  to 
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be  calculated  at  Es.  10.  8a.  discount;  viz.  three  notes, 
S.  Es.  5,000,  S.  Es.  5,000,  and  S.  Es.  14,000. 

On  the  21st  December^  1846,  a  rule  was  granted,  on 
the  motion  of  the  counsel  for  the  Defendants,  to  show 
cause,  why  the  verdict  entered  for  the  Plaintiff  in  the 
action  should  not  be  set  aside,  and  a  non-suit  entered, 
or  why  a  verdict  should  not  be  entered  for  the  De- 
fendants on  the  ground  of  misdirection,  or  why  a  new 
trial  should  not  be  granted  on  the  ground  of  the  ver- 
dict being  contrary  to  evidence.  This  rule  was  argued 
before  the  full  Court,  and  on  the  2nd  of  Fehruary, 
1847,  the  rule  was  discharged  with  costs.  Judgment 
was  delivered  by  the  Chief  Justice,  who,  after  stating 
the  nature  of  the  action,  and  the  pleadings,  proceeded 
as  follows : — 

"The  third  plea  alleges  an  endorsement  from  the 
Plaintiff  to  A.  D.  Macleod^  of  the  note  for  S.  E. 
5,000,  and  a  pledge  by  A.  D.  3IacIeod,  of  that  note 
to  the  Bank.  That  endorsement  is  denied ;  there  was 
no  proof  of  any  delivery,  in  fact,  of  this  note  by  the 
Plaintiff,  or  any  one,  to  ^.  Z>.  Macleod,  in  the  cha- 
racter of  endorsee  of  that  note ;  and  unless  it  can  be 
made  out  that  the  mere  possession  by  an  attorney 
under  a  power  of  the  bill  which  he  is  authorized  by 
that  power  to  endorse  in  the  name  of  his  principal, 
proves,  as  soon  as  he  has  wi'itten  a  form  of  endorse- 
ment on  the  bill  in  the  name  of  the  principal,  a  de- 
livery to  him  of  the  bill  as  an  endorsee  fi'om  his 
principal,  the  allegation  is  not  proved  :  the  mere  writ- 
ing the  name  of  the  principal  is  the  act  of  the  princi- 
pal, done  by  a  substituted,  instead  of  by  his  own  proper, 
hand.  To  constitute  a  transfer  of  a  bill,  endorsed  in 
blank,  there  must  be  a  delivery  of  it.  In  Adams  v. 
Jones  (4  Per.  &  Dav.  474),  Lord  Denman  says,  '  Now 
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a  bill  may  be  endorsed  to  a  party  in  two  ways,  eitlier       ^^^'^ 

bv  a  special  endorsement,  makinn'  it  payable  to  that    The  Bank 
,  11      1  1  ^111-  ^    ^1    ^     OF  Bengal 

party,  or  by  a  blank  endorsement,  and  delivery  to  that  v. 

party.  In  the  latter  way,  at  all  events,  if  not  in  the  ^I^^leod. 
former,  the  bill  must  bo  delivered  to  the  party  as  en- 
dorsee, in  order  to  constitute  an  endorsement  to  him.' 
The  continuing  possession,  under  such  circumstances, 
as  are  above  supposed,  of  the  attorney,  is  jorimd  facie 
referable  to  the  original  delivery  to  him,  and  unless 
some  change  of  circumstances  be  shown,  the  character 
of  the  possession  must  be  received  as  unvaried.  The 
original  delivery  is  in  such  cases  the  delivery  of  an 
unendorsed  bill  which  the  attorney  has  authority  to 
endorse  in  the  name  of  his  principal.  But  the  party 
taking  such  bill  from  him,  the  attorney,  when  endorsed 
in  the  name  of  the  principal,  must  call  for  the  power, 
or  take  the  consequences  of  his  neglect,  as  the  prin- 
cipal will  not  be  bound  unless  the  authority  conferred 
be  pursued.  The  endorsement  being  by  procuration 
is  notice  to  the  transferee.  In  Attwood  v.  Munniur/a 
(7  B.  &  C.  284),  Mr.  Justice  llolroyd  says,  '-  The  word 
procuration  gave  due  notice  to  the  Plaintiffs,  and  they 
were  bound  to  ascertain,  before  they  took  the  bill  that 
the  acceptance  was  agreeable  to  the  authority,  o-iven.' 
Littledale,  J.,  says: — '  It  is  said  that  third  persons  are  * 
not  bound  to  inquire  into  the  making  of  a  bill  •  but 
that  it  is  not  so  when  the  acceptance  appears  to  be  by 
procuration  ;  the  question  then  turns  upon  the  autho- 
rity given.'  That  was  the  case  of  an  acceptance  by 
procuration,  but  the  law  is  the  same  as  to  an  endorse- 
ment, Fearn  v.  Fillca  (8  Scott's  ^.  C.  241).  In  that 
case,  Tindal,  C.  J.,  says :— '  If  Grame  had  endorsed 
the  bill  with  his  own  hand,  there  can  be  no  doubt  but 

that  would  have  been  sufficient  to  pass  the  property 
VOL.  y.  J      "^ 
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1849.  to  a  lond  fide  holder ;  but  where  the  endorsement  is 
TheBaioc  made  by  a  third  party,  the  question  is,  whether  the 
OF  Bengal  i\^\^^  party  had  authority  to  endorse,  and  that  lets  in 
MACLEOD,  the  inquiry  as  to  what  was  the  authority  given  to  Le- 
negun.'  The  same  doctrine  is  applied  to  restrictive  or 
conditional  endorsements.  See  TreiUtel  v.  Barandon 
(8  Taunt.  100),  Sigourney  v.  Lloyd  (8  B.  &  C.  622), 
and  Robertson  v.  Kensington  (4  Taunt  30).  In  >S'/- 
gourney  v.  Lloyd^  Lord  Tenterden  thus  expresses  him- 
self : — '  The  use  of  endorsements  of  this  kind  is  not 
small,  nor  are  they,  as  it  seems  to  me,  inconsistent 
with  the  interest  and  convenience  of  commerce.  Such 
an  endorsement  will  not  prevent  the  endorsee  from 
receiving  the  money  from  the  acceptor  when  the  bill 
becomes  due.  If  he  pay  it  to  his  principal,  all  will  be 
well,  but  tlie  endorsee  must  look  to  him  for  the  appli- 
cation of  it.  It  will  have  the  effect  of  preventing  a 
failing  man  from  disposing  of  the  bill  before  it  becomes 
due,  and  from  pledging  it  to  relieve  himself  from  his 
own  debts  at  the  expense  of  his  correspondent.  I 
cannot  see  that  the  interests  of  commerce  will  be  pre- 
judiced by  our  holding  that  such  an  endorsement  is 
restrictive.  On  the  contrary,  I  think  that  the  interests 
of  commerce  will  thereby  be  advanced.  It  is  said, 
•  that  it  cannot  be  expected  that  bankers  or  others,  when 
requested  to  discount  such  bills  as  this,  should  look 
into  the  accounts  between  the  principal  and  his  agent. 
I  agree  it  cannot  be  expected  they  should  ;  but  still, 
if  they  take  the  bill  so  endorsed,  they  take  it  at  their 
peril,  and  must  be  bound  by  the  state  of  the  accounts 
between  those  parties.'  If  the  payee  to  whom,  or  to 
whose  order,  a  bill  were  to  be  made  payable,  should 
write  an  endorsement  in  blank  on  the  bill,  and  give 
the  bill  so  endorsed  to  one  for  a  special  purpose,  as 
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for  instance  to  his  serrant,  to  put  aAvay,  or  for  any  ^^49. 
other  sj^ccial  purpose  of  the  like  kind,  indicating  an  TheB>xk 
intention  to  retain  the  bill,  and  the  servant  should  ^^  engal 
then  transfer  it  for  value,  and  Avithout  notice  of  the  Macleoi>. 
fraud,  in  fraud  of  his  master's  orders,  the  transferee 
would  have  a  complete  title  to  the  bill,  as  the  endorsee 
in  law  of  the  payee  under  such  blank  endorsement. 
See  Adams  v.  Jones  (4  Per.  &  Dav.  474),  Brind  \. 
Hampshire  (1  Mee  k  Wei.  365),  Marston  v.  Allen 
(8  Mee  &  Wei.  494) ;  and  though  some  doubt  was 
thrown  out  in  Hayes  v.  Cauljield  (5  Q.  B.  Rep.  81), 
whether  the  whole  doctrine  laid  down  in  the  case  of 
Marston  v.  Allen  could  be  supported,  no  doubt  was 
expressed  on  the  general  law  that  a  mere  delivery  for 
a  special  purpose,  inconsistent  with  a  transfer,  as  for 
safe  custody,  for  instance,  does  not  constitute  a  trans- 
fer of  a  bill  endorsed  in  blank,  though  it  enables  the 
actual  possessor  to  transfer  the  bill  to  a  bond  fide 
holder  for  value,  and  without  notice  of  the  fraud,  a 
fortiori^  the  mere  continuing  possession  in  the  attor- 
ney without  any  delivery  at  all  after  the  endorsement 
in  blank,  the  endorsement  in  blank  being  unaccom- 
panied by  any  change  of  possession,  does  not  amount 
to  nor  evidence  a  transfer  by  delivery  to  such  attorney, 
and  any  delivery  to  him  in  the  character  of  attorney  * 
is  a  delivery  to  the  principal.  If  the  attorney  duly 
executes  his  power,  and  delivers  under  the  power  to  a 
transferee  for  value,  his  acts  binds  the  principal ;  it  is 
in  law  the  writing  and  delivery  of  the  principal  him- 
self. If  the  writing  and  delivery  are  simultaneous, 
no  doubt  can  exist  in  any  mind  that  this  is  no  delivery 
to  the  attorney :  to  hold  it  otherwise  would  be  to 
establish  an  unmeaning  fiction,  dividing  mentally  one 
single  act  into  two,  one  a  real  and   one  a  fictitious  act. 
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It  is  preoisely  the  same  thing  if  the  attorney  signs  in 
anticipation  of  a  subsequent  intended  transfer  ;  there- 
fore whilst  the  bill  remains  in  his  the  attorney's  hands, 
under  circumstances  not  proving  or  tending  to  prove 
a  transfer  to  himself,  the  transferee  cannot  establish 
as  to  such  possession  an  allegation  of  an  endorsement 
by  the  principal  to  the  attorney.  It  was  however 
argued,  that  the  attorney,  A.  D.  Madeod^  might  have 
sold  this  note  to  himself  ;  that  a  sale  to  himself  by  an 
agent  employed  by  a  principal  to  sell,  is  good  at  law, 
though  not  supported  in  equity  ;  that  the  Bank  might 
have  supposed  this,  and  that  the  Court  may  presume 
or  assume  it.  There  is  no  proof  whatever  of  the 
fact,  nor  does  any  ground  exist  for  the  assumption, 
and  we  entirely  dissent  from  the  position  that  such  a 
transfer  would  be  valid  at  law.  The  principle  of  law 
is  a  clear  one,  that  an  agent  shall  not  by  his  own  act 
give  himself  an  interest  at  variance  with  his  duty  to 
his  principal.  By  his  sale  to  himself,  he  would  unite 
in  himself  the  inconsistent  characters  of  seller  and 
buyer.  It  was  decided  by  Lord  Ellenhorough  in 
Wright  v.  Dannah  (2  Camp.  203),  that  one  of  the 
contracting  parties  could  not  even, be  the  agent  of  the 
other  foi'  the  purpose  of  signing  the  contract  of  pur- 
chase. In  Exp.  Dgster  (1  Merr.  172),  Lord  Eldon 
treats  it  as  a  clear  legal  principle.  The  case  was  iu 
Bankruptcy,  a  petition  to  prove  a  debt.  Lord  Eldon 
in  that  case,  says  : — '  There  is  nothing  in  these  pro- 
ceedings which  imports  that  he  was  actually  a  prin- 
cipal in  those  very  dealings  in  which  he  was  ostensibly 
concerned  as  a  broker.  If  that  fact  were  distinctly 
brought  before  me,  I  should  have  no  hesitation  in  say- 
ing that  no  action  could  bo  maintained  in  respect  of 
those  transactions,   inasmuch  as  they  clearly  amount 
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to  a  fraud.'     And  Lord    Wynford,  in  delivering  tlie        18-19. 

judgment  of  the  House  of  Lords  in  the  case  of  Both-    Thk  Bank 

ehild  V.  Brookman  (5   Bli.  Is.  E.  165),  says  :— '  I  take    ^^  I^^-^^^al 

it  to  be  a  general  principle  of  law  and  equity,  that  a     Macleod. 

"man  cannot  be  a  seller  for  one  and  a  buyer  of   tliat 

property   himself.'     lie    adds   in    conclusion    of    his 

judgment,  '  I  repeat,  that  Mr.  llothschlld  has  only   on 

this  occasion  followed  a  practice  which  I   believe  has 

been  acted  upon  in  London.     It  is  fit  your  Lordships 

should  now  say  such  practices  cannot  be  endured.     If 

they  are  common,  it  is  fit  yom*   Lordships  should  say 

in  language  that  cannot  be  misunderstood,  that  such 

practices  must  not  continue  to  prevail.'     In  the  case 

of  Gillett  V.  Pepper  come  (3  Beav.  83),  Lord  Lang  dale 

expresses  similar  sentiments  : — '  It  is  said  that  this  is 

every  day's  practice  in  the  City,     I  certainly  should  be 

very  sorry  to  have  it  proved  to  me  that  such  a  sort  of 

dealing  is  usual ;  for  nothing  can  be  more  open  to  the 

commission  of  fraud  than  transactions  of  this  nature. 

Where  a  man  employs  another  as  his  agent,  it  is   on 

tlie  faith  that  such  agent  will  act  in  the  matter  purely 

and  disinterestedly  for  the  benefit  of  his  employer, 

and  assuredly  not  with  the  notion  that  the  person 

whose  assistance  is  required  as  agent,  has  himself,  in 

the  very  transaction,  an  interest   directly  opposite  to    . 

that  of  his  principal.     It  frequently,  I  believe,  happens 

that  the  same  person  is  agent  for  both  parties,  in  which 

case  he  holds  an  even  hand,  and  acts,  in  one  sense,  as 

arbitrator  between  them  ;  but  if  a  person  employed  as 

an  agent,  on  account  of  his  skill  and  knowledge,  is  to 

have,  in  the  very  same  transaction,  an  interest  directly 

opposite  to  that  of  his  employer,  it  is  evident  that  the 

relation  between  the  parties  then  becomes  of  such  a 

nature  as  must  inevitably  lead  to  continual  disappoint- 
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1849.  meiit,  if  not  to  the  contiuiied  practice  of  fraud.'  We 
The  Baxk  entertain  the  same  opinions  as  those  expressed  by 
h..  ,A  j^Q^.f[  Eldon,  Lord  Wynford^  and  Lord  Langdale.  "We 
Macx^eob.  h'^tve  chosen  to  fortify  our  opinions  by  higher  authority 
than  our  own.  The  condemnation  of  the  practice, 
that  an  agent  may  purchase  for  himself  goods  which 
he  is  entrusted  by  his  principal  to  sell,  applies  strongly 
to  the  case  of  an  agent  in  this  countr}^,  for  an  absent 
principal  in  Uf?(/Iand,  cntvusting  him  with  his  property 
for  sale.  It  is  obviously  the  interest  of  the  agent,  if 
he  may  purchase,  to  purchase  at  a  time  when  it  would 
not  be  for  the  interest  of  the  principal  to  sell ;  the 
distance  and  want  of  power  of  supervision  in  the 
principal  would  leave  him  muc]i  exposed  to  the  com- 
mission of  frauds  if  an  agent,  so  contracted  to  sell, 
could  purchase  for  himself.  The  language  of  the 
power  in  question  is  inconsistent  with  the  notion  that 
any  such  power  was  intended  to  be  conferred ;  no 
presumption  can  arise  of  a  purchase  which  could  not 
have  been  supported,  and  no  evidence  raises  any 
presumption  that  such  a  purchase  in  fact  ever  took 
place.  It  appears  to  us,  therefore,  that  there  is 
nothing  to  show  that  any  endorsement  was  made  by 
the  Plaintiff  of  this  note  to  A.  D.  J^acleod,  and  that 
'  issue  was  properly  found  for  the  Plaintiff,  on  the  issue 
raised  on  the  plea,  of  not  possessed.  The  question  is 
the  same  as  to  all  the  notes.  A  question  was  made, 
whether  in  detinue,  a  lien  in  the  Defendants  could  be 
proved  under  this  plea.  It  is  a  matter  not  settled, 
but  we  are  of  opinion  that  this  defence,  in  this  action, 
is  admissible.  It  is  a  question  as  betw"een  the  Plaintiff 
and  Defendants,  not  of  lien,  but  of  property.  The 
suit  relates  to  negotiable  securities,  and  the  effect  of 
a  transfer,  bond  Jidc^  and  for  value  of  such  securities, 
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transferable  by  delivery,  is  to  transfer  property  tliougli  ^^■*^- 
the  actual  transferrer  have  none.  It  is  true  that  it  Thk  Bank 
would,  be  subject  to  redemption,  if  the  transfer  were  °^'  ^^^^^^ 
in  fact  a  pledge,  but  there  Avould  not  be  an  absolute  Macleod. 
and  also  a  special  property  in  the  notes  created  by  the 
transfer  so  as  to  render  it  necessary  to  plead  a  lien. 
The  plaintiflt  proved  his  title,  by  proving  that  all  three 
were  made  payable  to  him,  or  his  order.  It  then  lay 
on  the  Defendants  to  show  that  the  property  was 
divested  as  againsfr  him  at  least.  The  actual  transfer 
to  the  Defendants  was  on  a  pledge  to  them  by  A.  D. 
Macleod  for  his  own  private  debt,  which  pledge,  the 
registered  power,  which  applies  to  this  note  for  S.  E. 
5,000,  clearly  did  not  authorize,  nor  is  it  possible  to 
presume  that  the  lost  power  («)  contained  any  such 
authority.  It  was  said,  that  a  factor  or  agent  might 
pledge  the  bills  of  his  principal  for  his  own  debt,  for 
that  he  could  pledge  such  bills,  though  he  could  not 
at  Common  Law  pledge  the  goods"  of  his  principal, 
under  a  mere  power  of  sale.  The  reason,  however, 
of  the  distinction  was  not  adverted  to :  it  turns  on 
difference  in  the  nature  of  the  property,  not  on  any 
difference  in  the  nature  of  the  authority.  A  power  of 
attorney  is  construed  strictly ;  whether  it  relate  to 
goods  or  bills,  the  intention  governs,  and  a  man  who 
gives  a  power  authorising  a  sale  of  his  bills,  or  other  ne- 
gotiable securities,  for  his  own  purposes,  certainly  does 
not  intend  to  confer,  and  does  not  confer,  on  the  agent, 
thereby,  the  power  to  pledge  the  securities,  for  the 
private  debt  of  the  agent ;  and  as  long  as  such  secu- 
rities require  an  endorsement  in  the  name  of  the  prin- 
cipal,  no  such  power  of  pledging  exists,   or  can  take 

{a)  Admissions  were  made  on  the  trial  as  to  tliis  power  of  at- 
torney. 
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1849.  place,  to  the  prejudice  of  the  donor  of  the  power,  the 
The  Bxsk  owner  of  the  unendorsed  securities,  nor  can  the  attor- 
oi-iiK.xc^AL  ^^^^^  by  merel}^  writing  the  form  of  an  endorsement, 
MACLEOD,  in  the  name  of  the  principal,  on  the  securities,  give 
himself  such  a  power,  or  additional  security  to  his 
transferee,  for  such  transferee  must  call  for  the  power, 
and  will  take,  subject  to  its  due  execution,  and  no 
subsequent  endorsee  or  transferee  would  be  in  a  better 
position  than  the  first.  It  would  be  wholly  immaterial 
as  against  the  payee,  how  many  names  were  subse- 
quently put  on  the  paper,  either  tlirough  a  connected 
and  unbroken  chain  of  endorsements  in  full,  or  after 
an  endorsement  in  blank ;  the  legal  interest  in  the  bill 
would  still  remain  in  the  payee,  for  no  endorsement 
authorized  by  him  would  have  taken  place.  See  Fearn 
Y.  Filica  (8  Scott's  IS".  E.  241),  and  Robertson  v.  Ken- 
sington, before  quoted.  It  is  true  that  in  Fearn  v. 
Filica,  there  was  no  authority  at  all  to  endorse  a  bill 
of  the  particular  description ;  but  the  principle  is  a 
general  one,  that  when  an  acceptance,  or  the  drawing, 
or  endorsing,  of  a  bill  is  not  by  the  proper  hand  of 
the  acceptor,  drawer,  or  endorser,  but  made  by  another, 
in  his  name,  the  question  is  always,  whether  that  other 
had  authority  to  dp  the  act ;  and  the  judgment  of  the 
Chief  Justice  Tindal,  before  quoted,  asserts  the  general 
principle.  It  resembles  the  case  of  a  conditional 
endorsement.  Rohertson  v.  Kensington.  The  subse- 
quent endorsees  have  theii*  remedy  against  prior  inter- 
mediate endorsees  :  but  as  between  the  payee  and  an 
endorsee,  when  the  first  endorsement  is  by  procuration, 
the  case  turns  on  the  due  execution  of  the  power.  If 
the  case  of  Collins  v.  Martin  (1  Bos.  &  Pull.  648),  be 
examined,  the  judgment  of  Eyre,  C.  J.,  will  be  found 
fully  to  support  the  doctrine,  that  the  power  of  an 
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agent,  of  pledging  his  principal's  bills  in  satisfaction  1849. 
of  his  own  private  debt,  turns  wholly  on  the  nature  of  The  Bank 
the  property.  Bills  specially  endorsed  to  the  agent ;  °^'  ^^^^^ 
bills  payable  to  order,  and  endorsed  in  blank ;  bills  Macleod. 
originally  made  payable  to  bearer ;  all  these  he  may 
transfer,  as  his  own  act,  and  if  he  pledge  them  for  his 
own  purposes,  and  the  lender  be  not  cognisant  of  the 
fraud,  he  is  secure — the  reason  is,  because,  the  nature 
of  the  property  is  such,  that  the  bill,  under  such  cir- 
cumstances, is  deemed  the  property  of  the  agent  con- 
clusively for  the  purposes  of  transfer  to  a  bond  fide 
transferee  ;  but  in  unendorsed  bills  made  payable  to 
the  principal  or  order,  the  property  is  in  the  principal, 
though  the  possession  be  transferred  to  the  agent,  and 
the  power  in  such  a  case  is  a  naked  authority  which 
must  be  strictly  pursued.  It  is  unnecessary  to  say 
anything  as  to  a  pledge  of  bills  for  the  owner's  use, 
under  a  power  of  sale,  a  pledge  for  the  agent's  use,  is 
clearly  unauthorised.  But  the  Defendants  urge  there 
was  an  endorsement  in  blank  on  the  notes  in  the  name 
of  the  principal,  and  so  the  notes  became  payable  to 
bearer.  It  is  admitted,  that  such  endorsements  were 
made  in  fact,  and  that  an  endorsement  in  the  name  of 
the  principal  was  authorised  for  some  purpose  :  no 
more  is  admitted,  and  nothing  was  proved,  as  to  the 
transactions  with  the  Union  Bank,  or  any  other  parties, 
except  the  Bank  of  Bengal.  No  power  was  proved, 
which  authorised  a  pledge  for  A.  D,  Macleod^s  own 
purposes,  none  such  can  be  presumed.  The  lost  power 
is  admitted  to  have  justified  a  transfer  by  a  blank  en- 
dorsement, in  the  name  of  the  principal,  but  it  is  not 
admitted,  nor  proved,  under  what  sort  of  a  power, 
whether  general  or  limited,  the  transfers  apparent  on 
the  notes,  took  place,  nor  under  what  oircimistances, 
VOL.  V.  c 
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whether  they  were  in  exccutiou,  or  in  abuse,  of  the 
230wer.  There  was  proof  of  a  limited  power  siibse- 
Cjuently  given^  aud  no  proof  of  any  necessity  for  one 
more  general.  We  can  make  no  intendment  in  this 
case,  against  the  payee,  of  any  due  execution  of  any 
power  by  his  attorney,  A.  D.  Macleod ;  the  Plaintiff 
stands  on  his  own  right  as  payee  :  if  his  attorney  have 
transferred  the  notes,  it  is  for  the  Defendants,  who 
assert  that  such  is  the  case,  to  prove  it.  The  Plaintiff, 
the  principal,  whose  case  is,  that  he  is  the  payee  of 
the  notes,  is  not  bound  to  call  the  attorney  or  other 
person  to  prove  that  a  fraud  has  been  committed  on 
the  Plaintiff.  It  lies  on  those  who  rest  on  the  authority, 
to  show  affirmatively,  the  authority  and  its  due  execu- 
tion :  they  show  that  the  Plaintiff  gave  a  power  to  the 
attorney,  which  authorised  the  attorney  to  endorse  the 
notes  in  the  Plaintiff's  name,  for  some  purpose  which 
is  not  disclosed,  for  they  gave  no  evidence  of  the 
object  for  which  the  lost  power  was  given,  nor  showed 
that  such  proof  was  unattainable.  It  does  not  appear 
that  the  Defendants  could  not  have  proved  the  nature 
of  the  power  and  the  nature  of  the  transactions  with 
the  first  de  facto  endorsee,  and  wx  are  unable  to  collect 
from  any  facts  proved,  or  admitted,  that  any  due 
exercise'  of  any  power  ever  took  place.  It  was  said, 
that  his  due  execution  of  the  power  must  be  presumed, 
as  an  abuse  of  his  trust  would  be  the  imputation  of  a 
criminal  act,  the  power,  it  was  said,  being  an  instruc- 
tion in  WTiting,  to  the  agent.  We  think,  however, 
that  assuming  the  Statute  to  apply,  an  excess  of  such 
power  is  not  necessarily  a  criminal  act  under  the 
Statute.  We  see  no  limit  to  the  application  of  such 
presumptions  if  this  be  inadmissible.  It  might  be 
urged  that  a  disputed  handwriting  must,  2^r2?««  faciey 
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be  treated  as  genuine,  since  signing  a  name  to  an  in-        ^^"*^- 
stniment   without  authority   is    unexplained,  /jr^ma    The  Bank 
facie^  evidence  of  a  false  making,  and  in  all  cases  of  ^, " 

agency,  the  onus  of  proof  would  he  shifted,  and  it     Macleod. 
appears  fi-om  the  act  itself  that  no  su^h  consequences 
were   intended  to  result.     See  9th  G-'O.  IV.,   c.  74, 
s.  105.     We  think,  therefore,  that  no  blank  endorse- 
ment was  proved  in  this  case,  divesting  the  property 
of  the  paj'ee.     Let  it  be  assumed,  however,  that  such 
proof  was  made,  still  there  was  proof  of  the  property 
in  the  notes  being  subsequently  in  the  Plaintiff,  and 
no  proof  that  it  was  again  divested  ;  but  notwithstand- 
ing that  circumstance,  a   transfer  by  ^.  Z>.  Macleod  to 
the  Bank,  hand  fide^  of  the  notes,  if  endorsed  in  Blank, 
would  transfer  the  property  to  the  Bank.     It  becomes, 
therefore,  necessary,  on  the  assumption  that  an   effec- 
tive endorsement  in  blank  in  the  name  of  the  principal, 
was  proved,   to  consider,  whether  the  Bank  can  be 
viewed  as  bond  fide  holders.     They  had  notice  of  cir- 
cumstances including  the  state  of  the  notes  themselves, 
which,  in  our  opinion,  made  it  their  dutj^  to  inquire  as 
to  the  mode  in  which  A.  D.   Macleod  made  out  his 
asserted  property  in  the  notes.     They  made  no  in- 
quiries whatever,  whether  the  registered  po}ver  was 
intended  to  embrace  the  other  notes  that  he  pledged    * 
to  the  Bank  as  well  as  the  latter.     They  knew  that  it 
applied  to  the  latter,  pledged  to  them  but  two  days 
before,  and  A.  D.  MacleocPs  production  of  it,  in  refer- 
ence to    that    note   on  their    demand    for  a    power, 
admitted  of  no  other  construction.     It  might  not  be 
necessary  to   endorse   the   note   under   it,   if  a   good 
execution  of  the  former  power  had  once  taken  place 
as  to  that  note.     But  the  case  does  not  depend  as  to 
the  point  of  bond  fides  or  the  necessity  as  to  any  of 
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1849.  the  notes  of  a  transfer,  under  the  power  which  was 
The  Bank  registered,  but  on  the  notice  of  the  Plaintiff's  interest 
OF  EXGAL  ^^  ^YiQ  notes,  which  the  transmission  and  acceptance 
MACLEOD,  of  that  power,  together  with  all  the  circumstances  of 
the  case,  conveyed.  They  knew  also  oi  A.  D.  Mac- 
leocPs  connection  with  the  house  of  Madeod,  Far/an 
&  Co.,  who  appeared  as  endorsers  on  the  notes.  No 
inquiry  whatever  was  made,  how  that  firm,  or  A.  D. 
Macleod,  had  acquired  any  interest  in  any  of  the  notes. 
A  sale  hj  A.  D.  Madeod  to  his  firm  would  be  equally 
prohibited  with  a  sale  to  himself.  The  transaction  of  the 
deposits  w^as  close  upon  the  transmission  of  the  power. 
On  the  deposit  of  the  notes  numbered,  no  power 
whatever  was  called  for,  though  the  first  endorsement 
w^as  by  procuration.  It  was  not  proved  that  the  lost 
power  w^as  then  lost,  or  that  its  contents,  if  it  were 
then  lost,  could  not  be  learnt.  It  appears  on  the 
notes  themselves,  that  there  had  been  transactions 
with  the  Union  Bank ;  no  inquiries  were  made  of 
A.  D.  Madeod^  or  at  that  Bank,  into  their  nature. 
That  the  agent  had  himself  purchased,  or  that  his 
house  had  purchased  through  him,  the  notes  in  ques- 
tion, from  the  Plaintiff,  is  an  inadmissible  assumption, 
and  the  Bank  required  no  proof  whatever,  in  support 
,  of  the  assertion  made  by  A.  D.  Madeod^  that  he  was 
the  owner  of  the  notes.  It  was  urged  that  the  words 
'  Atty.  for  A.  D.  Madeod j'  were  merely  a  descriptlo 
personce.  It  would,  however,  have  been  not  merely 
an  unmeaning,  but  an  untrue  description,  injurious  to 
the  interest  of  ^.  D.  Madeod  himseli,  if  he  had  been 
the  owner  of  the  notes.  We  think,  that  the  conduct 
of  the  Bank,  in  not  calling  for  inquiry,  under  circum- 
stances, viiioh,  in  our  opinion,  so  loudly  demanded  it, 
prevents  them  from  being  viewed   as   bond  fide  trans- 
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fcrees  for  value ;  and  we  found  this  opinion,   not  on       i^^^- 
the  exploded  ground  of  carelessness  or  want  of  pru-    The  Bank 
dence,   whether  in  a  greater  of  less  degree.     If  we  ^[^ 

were  to  support  this  transaction,  we  should  establish,     ^Iacleod. 
as   a   consequence  resulting  from   our  decision,   this 
position,  that  an  attorney  for  an  absent  principal  en- 
trusted with  the  Government  paper  of  his  principal, 
payable  to  that  principal  or  owner,  and  unendorsed  by 
such  principal,  has  only  to  write  a  form  of  endorse- 
ment by  procuration  in  his  principal's  name  on  the 
back  of  the  security,  and  then  he  will  be  able  to  raise 
money  on  it  for  any  purposes  of  his  own,  if  he  will 
but  assert  the  property  to  be  in  himself.     "VVe  should 
decide,  in  effect,  that  a  fiction  of  some  transfer  to  the 
attorney  is  to  be  adopted,  and  that  a  power  is  to  be 
viewed  as  in  the  nature  of  proprietary  right ;  such  a 
decision  would  be  opposed  to  the  principles  of  law  and 
to  the  uninterrupted  current  of  decisions,  and  it  would 
tend  to  encourage  breaches  of  trust ;  such  a  decision 
cyuld  not  tend  to  promote  the  true  interests  of  com- 
merce, which  depends  so  much  on  the  due  performance 
of  fiduciary  engagements.     The  interests  of  depositors 
must  be  considered  as  well  as  the  interests  of  those 
to  whom  depositaries  may  resort  for  aid  when  needing 
pecuniary  advances.     "We  think,  that  one  who  forbears 
to  inquire,  under  such  circumstances  as  the  present, 
resting  on  a  bare  statement  of  an  agent  needing  an 
advance,  that  the  property  is  his,  whilst  all  the  cir. 
cumstances   point   to    an    opposite    conclusion,   must 
stand  or  fall  by  the  truth  or  falsehood  of  that  state- 
ment.    It  is  his  duty  to  inquire  where  the  interests  of 
third  parties  are  apparent,  and  the  absence  of  inquiry 
would  facilitate  frauds ;  and  if  he  do  not  make  that 
inquiry,  because  he   thinks  that  the  law  docs  not  de- 
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is-1^.       mancl  it  of  him,  he  must  take  the  consequences  of  his 

The  Baxk    error." 
OF  Bengal 

MACLEOD.        From  this  judgment  the  present  appeal  was  brought, 
which  now  came  on  for  hearing. 

Mr.    Greenwood^    Q.  C,  and  Mr.  LeitJiy  for  the 
Appellants. 

The  notes  came  into  the  possession  of  the  Appel- 
lants in  the  ordinary  course  of  their  business,  as 
bankers.  The  endorsement  by  A.  D.  Macleod,  as 
attorney  for  the  Eespondent,  and  delivery  to  the  Bank 
of  the  notes  so  endorsed,  for  value  received,  consti- 
tuted in  law,  a  valid  assignment  and  transfer.  The 
Bank  had  no  right  or  reason  to  suspect  fraud  on  the 
part  of  -4.  D.  Macleod ;  he  brought  the  notes  endorsed. 
It  was  proved  in  the  cause,  that  he  was  empowered  by 
the  Eespondent  to  endorse  and  negotiate  the  notes. 
What  inquiries,  therefore,  could  the  Bank  make  ? 
Endorsed  bills  in  the  hands  of  a  banker  are  negotiable 
instruments.  Collins  v.  Martin  (a),  Bolton  v.  Pul- 
ler (6),  Brandao  v.  Barnett  (c).  The  question  will ' 
turn  upon  the  power  conferred  on  A.  D.  Macleod.  A 
person  who  has  power  to  sell  goods,  we  admit,  cannot 
pledge  them.  A  distinction,  however,  exists  between 
goods  and  negotiable  instruments.  Wookey  v.  Pole  (d). 
Mr.  Justice  Bai/lejj,  in  that  case,  lays  down  the  rule, 
as  follows  (e) : — "A  pawnee  of  goods  or  chattels,  or  a 
vendee  out  of  market  overt,  has  in  general  no  better 
title  than  his  pawner  or  vendor,  and  cannot  resist  the 
claim  of  the  rightful  owner  ;  but  bank  notes  and  bills 

(a)  1  Bos.  &  Pid.  648.  (b)  1  Bos.  &  Pul.  539. 

(c)  12  Clk.  &  Fin.  787.     S.  C.  6  Man.  &  Gr.  630. 

{d)  4  Bar.  &  Aid.  1.  {e)  4  Bar.  &  Aid.  15. 
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of  exchange  stand  on  a  diiforent  footing  in  this  respect 
from  ordinary  goods  and  chattels.  The  holder,  bond 
Jide,  and  for  a  valuable  consideration,  of  a  bank  note 
or  bill  of  exchange,  has  a  good  title  against  all  the 
world ;  because,  in  the  case  of  bank  notes,  they  are 
considered  as  money,  and  pass  as  such,  and  it  is  essen- 
tial for  the  purposes  of  trade,  that  delivery  should 
give  a  perfect  title,  and  because  in  the  case  of  bills  of 
exchange,  this  is  the  law  and  custom  of  merchants, 
and  it  makes  no  difference  in  the  case  of  bank  notes 
or  bills  of  exchange,  whether  such  holder  has  received 
them  as  pawnee  or  otherwise ; "  and  he  cites,  in 
support  of  this,  the  case  of  Collins  v.  3Iartin.  Here 
the  Bank  were  bond  fide  holders,  for  value,  of  the 
notes,  and  their  title  ought  not  to  be  invalidated  by 
any  misapplication  of  the  same  \)j  A.  D.  Macleod, 
The  authorities  referred  to  by  Sir  Lawrence  Feci,  as  to 
bills  wrongly  endorsed,  do  not  warrant  the  judgment 
of  the  Court.  In  Fearn  v.  Fillca  («)  ih&  question  was, 
whether  the  endorser  had  authority  to  endorse ;  and 
to  the  same  effect  are  the  cases  of  Adams  v.  Jones  (b), 
Robinson  v.  *  Little  (c),  Robertson  v.  Kensington  {d\ 
Attivood  V.  Munnings  (e),  Sigourney  v,  Lloyd  (/),  a7id 
Goodman  v.  Harvey  (g).  The  cases  of  Fdie  v.  T/ie 
Fast  India  Company  {Ji\  Ex  parte  Tivogood  (z),  Wal- 
Tcer  V.  McDonnell  (J),  Smith  v.  Clarke  (k).  Smith'' s 
Mercantile  Law,  pp.  209-10  (4th  Edit.),  are  strongly 
in  our  favour. 


1S49. 
The  Bank 

OP  BjaNGAI, 

V. 

MACLEOD. 


(a)  8  Scott's  N.E.  241. 
(c)  9  Q.  B.  Eep.  602. 
(e)  7  Bar.  &  Cr.  278. 
Iff)  4  Ad.  &  EU.  870. 
(i)  19  Ves.  229. 
{k)  Peake  225.  1  Esp.  180. 


(h)  12  Ad.  &  Ell.  455.  4  Per.  &  E.  474. 
(r/)  4  Taunt.  30. 
(/)  8  Bar.  &  Cr.  622. 
(70  2  Burr.  1216. 
(J)  11  Law  Times,  270. 
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1849.  Tlie  third  issue  ^vas,  whether  the  Respondent  did, 

TheBaxk  in  fact,  endorse  the  notes.  The  Court  below  held, 
OF  Bengal  ^^^^^  ^  party  could  not  endorse  to  himself,  as  there 
MACLEOD,  could  not  be  an  endorsement  without  delivery,  any 
more  than  he  could  sell  to  himself;  and,  therefore, 
that  in  fact  he  had  not  endorsed  the  notes.  This  is 
not  law,  as  no  delivery  was  requisite  to  complete  the 
assignment.  It  was  formerly  thought  by  the  Court 
of  Exchequer,  in  Marston  v.  Allen  («),  that  delivery 
must  be  proved  ;  but  that  case  has  been  since  over- 
ruled. Hayes  v.  Caulfield  (i),  and  Brind  v.  Hamp- 
shire [c). 

There  is  also  another  objection,  upon  which,  we 
submit,  the  Plaintiff  ought  to  have  been  nonsuited, 
as  it  goes  to  the  root  of  his  title.  Detinue  was  not 
the  proper  form  of  action,  and  will  not  lie  in  a  case 
like  this.  Buller's  Kisi  Prius,  tit.  "  Detinue,"  p.  48-9. 
A.  D.  Macleod  deposited  the  notes  in  1841,  and  the 
Bank  sold  them  in  1842  :  the  action  was  brought  in 
1846,  at  which  time  the  Respondent  had  no  right  of 
possession. 

Mr.  Peacock^  Q.  C,  for  the  Respondent. 

Upoyi  the  argument  of  the  Appellants,  and  the  judg- 
ment of  the  Court  below,  two  questions  arise  :  First, 
whether  the  endorsement  was  a  blank  endorsement ; 
and  secondly,  whether  there  had  been  any  negligence 
on  the  part  of  the  Bank.  I  do  not  dispute  the  prin- 
ciple laid  down  in  Foster  v.  Pearson  (d),  that  a  person 
taking  Bills  of  Exchange  bond  fide  for  value,  has  a 
good  title,  though  he  take  them  without  care  or  cau- 
tion, except  so  far  as  the  want  of  such  care  and  cau- 

(«)  8  Mee  &  Wei.  494.         (5)  5  Q.  B.  Eep.  81. 
{c)  1  Mee  &  Wei.  365.         {d)  1  C.  M.  &  K.  849. 
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tlon  may  effect  the  bond  fides  of  the  transaction.     The       ^^ 
question  is,  whether,  A^'heu  the  notes  were  in  the  hands    The  Bank 
oi  A.  D.  Macleod,  they  were  negotiable  by  bearer.  If    ^^    l^ 
the  notes  had  been  payable  to  bearer,  I  should  not     Macleod. 
deny  that  they  were  negotiable ;  but  on  the  face  of 
the  notes  it  appears  they  were  payable  to  James  W. 
Macleod^ s  order,  and  certainly  he  never  endorsed  them 
in  blank.     The  third  point  raised  by  the  issue,  is,  did 
the  Eespondent  put  a  general   endorsement   on   the 
notes.     That  must  depend  entirely  on  the  power  given 
to  A.  D.  Macleod  by  his  principal ;  which  is,  to  "  sell, 
endorse  and  assign,"  or  to  receive  payment.    If,  there- 
fore, A.  D.  3facleod  had  no  power  to  do  what  he  has 
done,  the  endorsement  was  necessarily  void.     The  en- 
dorsement mentioned  in  the  power  of  attorney  was  for 
the  purpose  of  authorising  him,  as  agent  for  the  pur- 
poses of  a  sale,  and  it  is  clear  law,  that  a  power  to 
sell  does  not  give  a  power  to  pledge.     De  Bouchout 
V.  Goldsmid  {a).     When  a  bill  is  offered  for  sale,  it  is 
incumbent  on  the  party  taking  it,  to  inquire  the  autho- 
rity for  its  transfer,  and  that  disposes  of  the  cases 
cited  by  the  Appellants.     In  Collms  v.  Martin  (b),  and 
Brandao  v.  Barnett  (c),  the  bills  were  payable  to  bearer. 
The  taker  of  a  bill  from  an  aorent  must  ascertain  the 
authority  of  the  agent,  he  must  look  at  the  power  as    . 
much  as  if  it  was  part  of  the  bill,  and  must  see  that 
the  agent  does  not  act  beyond  his  authority,  as,   if 
the  agent  does  so,  his  acts  are  void.  Attwood  v.  Mun- 
nings  (d).     Here  the  Bank  took  the  word  of  A.  D. 
3facleod  only,  that  the  notes  were  his  own,  and  made 
him  endorse  them,  making  him  also  personally  liable. 
Adams  v.  Jones  (e).     The  note  was  then  endorsed,  but 

(a)  5  Ves.  211.  (1)  1  Bos.  &  Pul.  648. 

(c)  12  Clk.  &  Fin.  787.  [d)  7  Bar.  &  Cr.  278. 
{«)  4  Per.  &  D.  474. 
VOL.  V.  D 
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1849.       not  delivered  for  the  purpose  of  passing  it.     Endorse- 

TeTbank    meiit  is  prima  facie  proof  of  delivery,  but  the  delivery 

OF  Bengal   ^^^^^  -^q  rebutted.     Robertson  v.  Kensington  («).     It  is, 

MACLEOD,    however,  said,  that  A.,D.  iJ/ac/eot/ endorsed  to  himself , 

that  he  was  both  agent  and  endorsee,  and  that  it  must 

be  presumed  that  he  got  the  note   back  as  a  bond  fide 

owner ;  but  it  is  evident,  that  he  had  it  merely  as  an 

agent,  and  in  that  case  the  Bank  were  bound  to  make 

proper  inquiries,  and  in  not  doing  so  they  were  guilty 

of  gross  negligence.      Crook  v.  Jadis  {b),  Backhouse  v. 

Harrison  (c),  Foster  v.  Pearson  [d),  Ilat/nes  v.  Foster  (e), 

Alexander  v.  ^FKenzie  (/). 

There  is  another  objection,  now  urged  for  the  first 
time,  that  detinue  w^ill  not  lie.  Such  objection  can- 
not be  entertained  at  the  present  stage  of  the  appeal, 
it  should,  if  tenable,  have  been  urged  in  the  Court 
below,  it  is  now  too  late. — [Lord  Brougham :  This  is 
a  point  purely  technical,  and  if  not  taken  in  the  Court 
below",  cannot  be  taken  here. — Mr.  Greemvood :  The 
point  was  taken  by  the  second  plea,  that  the  Plaintiff 
had  not  sufficient  interest  to  support  the  action.] — 
Detinue  was  the  proper  form  of  action.  Comyn''s  Dig., 
tit.  "  Detinue,"  20.  Williams  v.  Archer  (g),  where  all 
the  ca^es  are  collected. 

Mr.  Greemvood,  in  reply. 

Their  Lordships  reserved  judgment  until  the  follow- 
ing appeal,  which  arose  out  of  similar  circumstances, 
was  argued,  when  they  delivered  a  joint  judgment  in 
both  appeals  (h). 

(a)  4  Taunt.  30.  (b)  5  Bar.  &  Ad.  909. 

(c)  5  Bar.  &  Ad.  1098.  (d)  1  0.  M.  &  E.  840. 

(e)  2  Crom.  &  Mee.  237.  (/)   18  La^  Journal,  N.  S,  94. 

{g)  5  Com.  Ben.  Eep.  318.  {h)  See^o-sf,  p.  37. 
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The  Bank  of  Bengal  -         -         -     Appellants, 

AND 

Christopher  George  Fagan  -         -     Respondent* 

On  Appeal  from  the  Supreme  Court  at  Fort  William 
in  Bengal. 

\_  HIS  case,  involving  a  similar  question  to  the  pre-     7 th  July, 
ceding  appeal,  was  an  action  of  trover  brought  by  the      --.^....-J^ 
Eespondent  against  the  Appellants,  the  Bank  of  Ben-  note'^serthe 
gal^  upon  the  conversion  of  eight  promissory  notes,  or  case  of  the 
securities  for  the  payment  of  money,  by  the  Governor-  gal  v.  Mac- 
General  of  India  in   Council.     The  plaint  contained  ^^^'J'  ""^^' 
one  count,  which  charged  the  Defendants  with  the 
conversion  of  the  eight  promissory  notes  or  securities 
of  the  4  per  cent,  loan,  commonly  called  Company's 
paper.     The   Defendants  pleaded,    first,    not  guilty; 
and,  secondly,  that  the  Plaintiff  was  not  possessed  of 
the   notes  of   his  own  property.     Upon  these   pleas 
issues  were  joined. 

The  cause  came  on  for  trial,  on  the  19th  of  Novem- 
bcr,  1847,  before  Sir  Lawrence  Peel,  Chief  Justice,  and   , 
Sir  John  Peter  Grant,  and  Sir  Henry    Wilmoi  Setony 
Puisne  Judges  of  the  Supreme  Court. 

The  circumstances  which  distinguished  this  case 
from  the  last,  and  which  appeared  in  evidence  on  the 
trial,  were  these  : — 

*  Present :  Members  of  the  Judicial  Commiffee, — Lord  Brougham, 
Lord  Langdale,  the  Eight  Hon.  Dr.  Lushington,  and  the  Eight  Hon. 
T.  Pemberton  Leigh. 

PrivyOoLincillor, — Assessor, — The  Eight  Hon.  Sir  EdwardEyan. 
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1849.  On  the  4th  of  November,  1841,  the  Respondent,  an 

TheBakk  officer  on  the  Bengal  Establisliment,  drew  upon  his 
OF  Bexgal  ]5a^]^eps  and  agents,  Macleod,  Fayan  &  Co.,  at  Cal- 
Fagax.  cutta,  in  favour  of  one  Tuttle  Charles,  for  Es.  6,000, 
payable  at  ten  days  after  sight.  The  draft  was  pre- 
sented for  acceptance  to  Macleod,  Fagan  k  Co.,  on  the 
9th  of  November,  1841.  In  the  meantime,  on  the  6th 
of  November,  the  Respondent  forwarded  a  hoondee  for 
Es.  2,000,  endorsed  to  Macleod,  Fagan  &  Co.,  at  the 
same  time  informing  them  of  his  draft  for  Es.  6,000. 
The  state  of  the  account  between  the  Eespondent,  and 
Macleod,  Fagan  k  Co.,  if  made  up  on  the  9th  of  No- 
vember, would  have  shown  a  balance  of  6  annas,  8  pie, 
due  from  the  Eespondent  to  them.  Upon  the  presen- 
tation of  the  Respondent's  draft  for  Es.  6,000,  Mac- 
leod, Fagan  k  Co.,  wrote  to  the  Eespondent,  and  inti- 
mated to  him  that  they  had  no  available  funds  belong- 
ing to  him  in  their  hands  to  meet  the  draft.  The  Ee- 
spondent then  agreed  to  give  them  a  power  of  attor- 
ney, upon  which  they  accepted  his  draft  for  Es.  6,000. 
The  power  of  attorney  executed  by  the  Eespondent, 
and  sent  to  Macleod,  Fagan  k  Co.,  was  precisely  in 
the  same  form,  as  the  power  of  attorney  executed  by 
Macleod,  and  set  out  in  the  preceding  case  («). 

On  the  24th  of  November,  A.  D.  Macleod,  one  of 
the  partners  in  the  firm  of  Macleod,  Fagan  k  Co.,  en- 
dorsed and  delivered  to  the  Appellants  a  Company's 
note  for  the  sum  of  S.  Es.  8,500,  payable  to  the  Ee- 
spondent, his  executors  or  administrators,  or  his  or 
their  order,  and  bearing  interest  at  four  per  cent. 
This  paper  was  endorsed  "  ,4.  D.  Marleod,  attorney, 
for  Lieut.  C.  G.  Fagan.     Pay  t<»  tlie  Bank  of   Bengal, 

(a)  Ante,  p.  o. 
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or  order. — A.    D.    MackocV     The    Appellants    paid        'fi-^^- 
the  sum  of  7,  GOO  Company's  rupees  to  Macleod,  Avho,     The  Bank 
at  the  same  time,   signed  aud  gave  to  the  Appellants    *^^  BEN^iAL 
his  promissory  note  of  that  date,   payable  at  three       Fagan. 
months,  for  the  sum  of  Es.  7,600,   and  interest.     In 
this  note,  it  was  expressed  that  the  Company's  note  lor 
S.  Ks.  8,500  was  deposited  with  the  Appellants,  as  a 
collateral  security  for  the  repayment,   as  well  of  the 
Es.   7,600  and  interest,   as   of  any  sums  whieh  had 
been  or  might  be  advanced  or  paid  to  Macleod  by  the 
Appellants,  and  in  default  of  payment  the  Bank  was 
authorised  to  sell  the  Company's  paper,  and  reimburse 
itself,   paying  Macleod  the  surplus,  which  might  be 
forthcoming  from  such  sale  ;  and  he  making  good  the 
deficiency,  if  any.     On  the  same  day,  Macleod,  Fagan 
&  Co.,  paid  the  Respondent's  draft  for  Rs.  6,000. 

On  the  7th  of  Decemher,  1841,  Macleod,  Facjan  & 
Co.  endorsed  and  delivered  to  the  Appellants  seven 
other  Company's  notes,  of  two  of  which  the  Eespon- 
■  dent  was  the  original  payee,  and  of  the  others  endorsee, 
for  sums  amounting  altogether  to  Es.  5,800.  These 
notes  were  endorsed  as  follows : — ''  C.  G.  Fagan,  by 
his  attornies,  Macleod,  Fagan  &  Co.  Pay  to  the 
Bank  of  Bengal,  or  order. — Macleod,  Fagan  &  Co." 
And  the  Appellants,  upon  receiving  the  Company's 
notes,  paid  to  Macleod,  Fagan  k  Co.,  Es.  5,000,  taking 
also  the  promissory  note  of  Macleod,  Fagan  k  Co.,  at 
three  months'  date,  for  such  sum  and  interest,  which 
promissory  note  was  expressed  in  terms  similar  to 
those  used  in  the  note  given  on  the  24th  of  Novemhcr, 
by  A.  D.  Macleod,  that  the  seven  Companj-'s  notes 
had  been  deposited  as  collateral  security  for  repay- 
ment of  Es.  5.000.  aud  interest,  aud  of  all  sums  which 
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1849.        }yQ^  been,  or  might  be,  advanced  or  paid  to  Mackodj 
The  Baxk    Faff  an  &  Co.,  by  the  Appellants. 

OF    EXGAL        X)efaiilt  having  been  made  in  payment,  the  Bank  of 

Fagax.      Bengal  sold  the  several  notes,  so  delivered  to  them,  in 

February  and  March,  1842,   and  realized  the  amount. 

Macleod,  Fagan  &  Co.,  became  insolvent,  and  on 
the  16th  of  May,  1844,  an  account  was  rendered  to 
the  Eespondent  by  the  assignee  of  the  Insolvent  Court, 
at  Calcutta,  in  whom  the  estate  of  Macleod,  Fagan 
&  Co.,  had  become  vested.  The  Eespondent  corre- 
sponded with  the  official  assignee  on  the  subject  of  the 
estate  of  Macleod,  Fagan  &  Co.,  and  received  a  divi- 
dend on  the  balance  due  to  him  upon  his  account  with 
that  firm,  in  which  the  proceeds  of  the  Company's 
notes  in  question  were  included. 

Upon  this  evidence,  a  verdict  was  found  for  the 
Eespondent,  with  Es.  12,908.  2.  5.  damages.  On  the 
23rd  of  November,  a  rule  was  granted  upon  a  motion 
on  behalf  of  the  Appellants,  pursuant  to  leave  re- 
served at  the  trial,  calling  upon  the  Eespondent  to 
show  cause  why  the  verdict  entered  for  the  Eespon- 
dent should  not  be  set  aside,  and  a  verdict  be  entered 
for  the  Eespondent  on  the  issue  taken  on  the  first  plea, 
and  for  the  Appellants  on  the  issue  taken  on  the  second 
plea,  or  why  a  nonsuit  should  not  be  entered. 

On  the  13th  of  January,  1848,  after  argument,  the 
Court  discharged  the  rule,  with  costs.  Sir  Lawrence 
Feel,  Chief  Justice,  delivered  the  judgment  of  the 
Court  as  follows  : — 

"  This  cascjis,  in  our  opinion,  undistinguishablc  in 
principle  from  that  of  Macleod  v.  The  Bank  of  Bengal. 
Both  are  founded  on  authorities  which,  if  they  are 
not  to  be  followed,   must  be   overruled  by   a  higher 
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tribunal  than  this  Court.     The  grounds  upon  which        ^849. 
it  is  sought  to  distinguish  the  present  case,  appear  to     TiieBank 
us  to  be  untenable.     We  think  there  was  no  recogni-    ^^    e^-'gal 
tion.     The  evidence  does  not  show  a  sale   in  fact  by       Fagan. 
Macleod,  Fagan  k  Co.,  to  themselves,  supposing  such 
a  sale  to  have  been  legally  valid.     We  view  this  sale 
as  a   mere   fiction ;    it  is   ingeniously    introduced  to 
support  an  argument  which  would  otherwise  rest  on 
no  foundation.     The  evidence  shows,  that  the  Plain- 
tiff was  subsequently  informed  of  a  sale,  but  it  does 
not  show  that  he  knew  the  real  circumstances ;  and 
there  is  no  evidence  of  any  sale  except  that  by  the 
Bank  of  Bengal,  which  is  not  the  sale  which  the  argu- 
ment treats  as  recognised  :  but  an  imaginary   sale   by 
Macleod,  Fagan  &  Co.,  for  the  Plaintiff,  to  themselves, 
is  the  subject  of  the  supposed  recognition.     It  is  said 
that  Macleod,  Fagan  &  Co.,  had  a  lien,  and  that  they 
transferred  that  lien  to  the  Bank  of  Bengal.     Mac- 
leod, Fagan  &  Co.,  undoubtedly  had  a  lien ;   but  if  the 
nature  of  it  be  considered,  the   consequence    to  the 
Plaintiff's  success  in  this  action,  which  it  is  sousrht  to 
deduce,  will  not  follow.     The  Bank  of  Bengal  sold 
these    securities.     This  act  could  be  supported  under 
the   power   of   attorney  alone.     For  the   pap,er   was 
specially  endorsed  to  the  Plaintiff,  and  has  been  by  him     ' 
unendorsed,  unless  the  power  has  been  executed.     If 
Bills  of  Exchange  are  drawn,  payable  to  the  order   of 
A.,  and  A.  pays  them  into  his  Banker's  hands  without 
endorsing  them,  it  is  obvious,  that  though  A.   may 
become  subsequently  indebted  to  his  Banker,  and  his 
Banker  may  have  a  lien   on  those  bills,  that  this  lien 
does  not  operate  to  transfer  a   property  in   such  bills 
and  is  only  an   equitahls  interest.     The  debts  which, 
they  secure  and   evidence,   are  transferable  bv   the 
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1S49.  cii.itoiu  of  jVIercliauts,  but  transferable  by  the  custom 
The  Baxic  in  sucli  a  case  by  endorsement  only,  not  by  delivery 
OF  BfiXOAL  -^^^j^Q^^^  endorsement ;  the  bills  not  being  in  a  state 
Pagax.  ■..  tliat  the  property  in  them  can  pass  by  delivery.  Col- 
lins V.  Martin,  (1  Bos.  &  Pul.  648,)  will,  if  it  be  atten- 
tively examined,  show  that  it  is  the  nature  of  the 
property  in  bills,  which  enlarges  the  power  of  of  aliena- 
tion over  that  wliich  exists  as  to  mere  chattels.  With- 
out a  valid  endorsement,  no  property  in  these  specially 
endorsed  securities  could  be  transferred  to  the  Bank, 
so  as  to  prevent  their  sale  from  operating  as  a  con- 
version ;  and  by  a  conversion  their  lien  would  for  any 
defensive  purposes  in  this  action  be  destroyed.  The 
question  is,  therefore,  simply  this  :  was  the  power 
exercised  or  abused  ?  We  think  upon  the  evidence, 
that  it  was  grossly  abused.  If  such  an  exercise  of  a 
power  could  be  supported,  then  a  lieu  might  be  en- 
larged to  the  prejudice  of  the  owner  by  the  fraud  of 
the  agent.  It  is,  therefore,  in  our  opinion,  clear,  that 
the  Bank  of  Bengal  could  not  be  in  a  better  position 
than  Macleodj  Fagan  &  Co.,  against  the  Plaintilf. 
They,  Macleod,  Fagan  &  Co.,  could  sell  the  Plaintiif's 
paper  and  confer  property  in  it,  if  they  followed  the 
authority  conferred :  that  authority,  if  the  correspond- 
'  ence  and  the  power  be  looked  at,  was  not  to  pledge 
the  paper,  still  less  to  pledge  it  to  another  for  their 
own  advantage.  The  sale  by  the  Bank  was  unauthor- 
ised, since  the  pledge  to  the  Bank  was  an  unauthorised 
pledge.  The  real  contract  between  the  Bank  of 
Bengrd,  and  Macleod,  Fagan  &  Co.,  was  not  a  contract 
that  the  latter  should  transfer  their  lien,  but  it  was  a 
totally  different  contract :  and  it  cannot  be  viewed  now 
otherwise,  because  it  is  found  to  be  unsupportable  as 
it  really  was.     What  ground  there  is  for  assuming  a 
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sale  by  3Icicleod.  Fagan  &  Co.,  to  tlicinsolres  is  best        i^-^9- 
tested  by  this ;  Avliether  on  this  evidence,  if   they  hud     The  Bank 
retained  tlie  paper  and  it  had  risen  in  value,  and  the  ^\ 

Plaintii¥  tendering  to  them  tlie  ainonnt  of  their  ad-  Faoan. 
vances  had  chiimed  to  have  his  paper  back,  they  could 
have  said  :  '  Look  at  these  endorsements  made  by  us 
as  your  attorneys  :  tlie  property  is  ours :  we  have  sold 
to  ourselves,  and  we  will  take  advantage  of  the  rise  in 
the  value.'  The  riaintiff  is,  in  our  opinion,  entitled 
to  retain  his  verdict.  It  is  not  in  discussion,  under 
this  rule,  whether  the  verdict  should  stand  for  the  full 
amount  of  the  damages,  or  for  that  sum  reduced  by 
the  amount  of  Madeod,  Fagan  k  C'o.'s  lien  against 
the  Plaintiff.  The  Defendant  has  not  availed  himself 
of  the  leave  offered  him  at  the  trial,  to  move  to  re- 
duce J  the  damages,  as  we  understand,  because  that 
reduction  might  prejudice  his  right  of  appeal.  Upon 
that  point,  therefore,  we  express  no  opinion.  If  this 
case  be  appealed,  and  our  decision  be  sustained  on  the 
main  question,  then  if  the  Defendant  is  entitled  at 
law  to  a  reduction  of  the  damages  to  the  extent  of  the 
lien  of  Macleod.,  Fagan  &  Co.,  against  the  Plaintiff, 
the  evidence  furnishes  the  means  of  making  that  re- 
duction, if  the  verdict  not  questioned  now  ory  this 
point  can  be  appealed  against  on  that  ground.  The 
Plaintiff,  if  he  be  legally  entitled  to  retain  his  full 
damages,  is  certainly  a  trustee  for  the  surplus ; 
whether  for  the  Bank  of  Bengal  or  for  the  creditors  of 
Macleod  J  Fagan  k  Co.,  it  is  not  necessary  for  us  to 
decide.  A  mere  equitable  lien  could  not,  we  appre- 
hend, furnish  ground  for  a  reduction  of  damages  in 
an  action  at  law ;  and  whether  tlie  lien  of  Macleod ^ 
Fagan  k  Co.,  be  treated  as  merely  a  common  law  lien 
on  a  chattel,  or  as  a  lien  on  a  negutiable   instrument, 

VOL.   V.  E 
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1819.        needing  endorsement,  and  unendorsed,  still  the  lien  of 

TheB-^nk:    their  transferee,  the  Bank,  ^Yould  be  but  equitable,  ii 

Oh    ^^°^'^    ^-^^  power  of  attorney  was  not  duly  exercised.     A  lien 

Fagax.      ^^  ^  mere  chattel,  is  not  at  common  law  transferable, 

Zerj(/  V.   Evans  (G  Mee.  k  Wei.   42),  and  the   case  is 

not  within  the  Factor  Act.     That  the  transfer  for  a 

yaluable  consideration  of  an  unendorsed  bill   or  note-, 

payable  to   order,   confers   only   an   equitable   right, 

Watkins  V.  Maule  (2  Jac.  &  Wal.  243)." 

Judgment  was  afterwards  signed  for  the  amount  of 
such  damages  and  costs. 

From  this  judgment,  the  Bank  of  Bengal  appealed 
to  Her  Majesty  in  Council,  and  the  case  came  on  for 
hearing  at  the  same  time  as  tlie  appeal  of  ^'  The  Bank 
of  Bengal  v.  Maclcod  "  («). 

^Sir  Frederick    Thesiger^    Q.    C,   Mr.   Greenwood j 
Q„  C,  and  Mr.  Ilare^  for  the  Appellants. 

The  notes  in  question  were  negotiable  instruments, 
arid  came  into  the  hands  of  the  Appellants,  in  the 
course  of  their  business  as  Bankers^,  Macleod,  Fagan 
k  Co.,  were  the  agents  at  CalcuUa  of  the  Eespondent, 
to  whom  they  had  advanced  money,  on  the  securities 
of  those  very  notes,  and  he  in  return  empowered  them 
to  endorse  the  notes ;  which  they  did,  for  value  re- 
ceived, to  the  Appellants.  The  Appellants  have 
nothing  to  do  with  the  alleged  fraud  of  Maclcod^ 
Fagan  k  Co.,  in  pledging  the  notes ;  they  could  have 
no  reasonable  grounds  for  suspecting  that  they  were 
improperly  dealing  with  the  notes.  The  qiiestion 
really  turns  upon  this,  whether  the  power  was  pro- 
perly exercised  by  them.     The  form   of  the  power 

(«)  Ante,  p.  1. 
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of  attorney  gnmted  liy  the  Eespondoiit  to   Mackod,        ^^'^''• 
Fagan  k  Co.,  is  to   ''sell,   endorse  and  assign,"  and    TukBaxk 
may,  therefore,  be  read  distribiitively  or  conjunctively,  ^. 

as  you  please.  Baldwiti's  Case  [a).  ^  The  Bank  were  Taoan. 
authorised  b}"  law  in  selling.  In  Sticnield  v.  Ilol- 
den  (b)  the  pledgee  sold,  and  it  was  held,  that  he  could 
not  be  sued  in  trover  for  bills  of  lading.  Every  deed 
is  to  be  taken  most  strongly  against  the  grantor.  He 
cannot  defeat  his  own  grant.  Corny ii's  Dig.,  tit. 
"  Grant,-'  E.  14.  But  it  is  said  that  the  power  to 
endorse  is  auxiliary  only :  that  is  not  so  ;  it  is  the 
real  object  of  the  power.  In  Murray  \.  The  East 
India  Company  (c),  and  Femi  v.  Harrison  (J),  there 
was  no  authority  given  by  the  power  to  endorse  ;  those 
cases,  therefore,  are  distinguishable  from  the  present. 
Exparte  Tvjogood  (f?),  Exparte  Pease  (/),  and  De  Bou- 
i'hout  V.  Goldsmid  (</),  are  to  tlie  same  effect. 

Hr.  Serjeant  Byles,  Mr.  Peacock,  Q.  C,  and  Mr. 
Maude,  for  the  Eespondent. 

The  power  of  attorney  given  to  Macleod,  Fagan  & 
Co.,  was  for  the  purpose  of  enabling  them  to  deal 
with  the  notes  as  agents  for  the  benefit  of  the  Eespon- 
dent, it  did  not  give  them  am'  authority  to  pledge  the 
notes ;  their  j)ledging  or  assigning  them  to  the  Appel- 
lants was,  therefore,  a  fraud  upon  the  Eespondent, 
An  unauthorised  endorsement  conveys  no  more  title 
than  a  forgery,  and  the  question  is,  vrhether  this  en- 
dorsement entirely  converted  the  note  into  a  bill  pay- 
able to  bearer,  and  if  8o,  was  it  authorised  V     Powers 

(«)  Leon.  74.  (/;)  4  Bar.  &  Cr.  -3. 

\c)  5  Bar.  &  Aid.  201.  {d)  3  T(>rm.  7.")7.  4  Term.  177. 

[e)  19  Yes.  229.  ,/;  10  Yes.  -'o. 

^)  5  Yc5.  211. 
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1849.  of  attorney  are  to  be  construed  and  limited  to  their 
The  Bank  expressed  particular  object.  Chlttij,  "  On  Bills  of  Ex- 
oF  Bengal  c|j,,^gp^»  p_  29  (9th.  Edit.).  In  this  case  there  is  no 
Fagax.  power  given  to  pledge.  The  authority  is  "to  sell,  en- 
dorse and  assign."  It  is  admitted  that  the  notes  were 
pledged  for  the  personal  use  of  Mackod,  Fagan  &  Co., 
at  less  than  their  value,  and  that  the  agent  also  gave 
his  promissory  note  to  the  Bank.  An  agent  cannot 
deal  for  himself  at  law  or  in  equity.  Farebrother  v. 
Siiiwions  (a),  Broohnan  v.  Rothschild  (^),  Marshall  v. 
Kinner  (c).  If  the  Avord  "  endorse"  had  been  the  only 
word,  he  could  have  sold ;  but  "\ve  submit  that  the 
word,  "  endorse"  is  controlled  by  the  context,  and 
these  words  must  be  taken  collectively,  and  that  the 
Appellants  wholly  failed  in  making  out  any  defence  to 
the  action.  There  was  quite  sufficient  grounds  to  in- 
duce the  Bank  to  suspect  that  Macleod^  Fagan  &  Co., 
were  dealing  improperly  with  the  notes.  They  also 
referred  to  Watklns  v.  Maule  [d\  Queiroz  v.  True- 
man  (e),  Stierneld  v.  Ilolden  (/),  Shijjley  v.  Kgmcr  (y), 
Kiickein  v.   Wilson  (h). 

Mr.  Greenwood,  in  reply. 

The  power  "  to  sell,  endorse  and  assign"  is  general. 
The  Bank  of  Bengal  had  no  reason  to  suspect  fraud 
on  the  part  of  JIaclcod,  Fagan  &  Co.,  if  indeed,  there 
was  any.  It  was  perfectly  reasonable  to  suppose,  that 
as  the  balance  was  against  Fagan,  and  he  wanted 
money,  he  wished  to  raise  money  by  pledging  the  notes. 

(a)  5  Bar.  &  Aid.  33.3.  (b)  3  8iiii.  153.  S.  Cf.  5  Bli.  X.  t?.  105. 

(c)  1  JSterk.  499.  {d)  2  Jao.  &  AYal.  237. 

(e)  3  Bar.  &  Cr.  342."  (/)  4  Bar.  &  Cr.  5. 

{</)   1  Man.  &  t:ol.  184.  7/)  4  Bar.  &  Aid.  443. 
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It  might  be  imprudent  at  that  time  to  sell  them,  when        ^^'i^- 

the  money  could  be  raised  by  pledging.  Thk  Bank 

OF  Bkngal. 


On  the  lOlh  of  Jul>j,  1849,  judgment  was  delivered       i'-^«^^^'- 
in  this  appeal,  and  also  in  the  preceding  case  of  "  The 
Bank  of  Bengal  v.  Jlaeleod^^  (<<),  as  follows,  by 

Lord  Brougham  : 

Both  these  cases  involve  the  same   question,  and  de-     ig^ij  juiy^ 
pend  mainly  on  the   decision   of   that  question.     If  it        ^^^^• 
be  determined  in  the   Appellants'  favour,  in   the  first 
appeal,  they  are  both  decided  fcjr  them ;  if  that  be 
given  against  them,  special  circumstances,  peculiar  to 
the  second  appeal,  require  to  be  considered. 

That  question  relates  to  the  authority  which  the 
house  of  Macleod  &  Co.,  agents  of  James  WilUaui 
Ilacleod,  in  the  one  case,  and  of  Captain  Fay  an,  in 
the  other,  had  to  endorse  the  |paper  belonging  to  these 
principals,  and  deposited  with  them  as  agents,  and  the 
authority  is  the  same  in  both  cases ;  for  although  a 
correspondence,  peculiar  to  the  second,  is  relied  upon, 
as  qualifying  or  limiting  the  authority,  it  does  nut 
appear  to  us  to  possess  that  virtue ;  even  supposing  it 
could  be  imported  into  the  consideration  of  the  case,  . 
and  allowed  to  '  influence  the  construction  of  the 
power  of  attorney,  on  which  the  authority  of  the 
agents  rests. 

It  is  admitted,  on  all  hands,  that  if  Macleod  &  Co., 
having  the  bills  in  their  possession,  had  no  power  to 
endorse  them,  their  act  of  endorsation  would  convey 
no  title  to  the  party  taking  and  discounting  them,  any 
more  than  a  forgery  v.'ould  do.     It  is  equally  admitted, 

Ka)  See  An(e^  p.  1. 


38  CASES   IN   THE    I'KIVY    COUNCIL 

I8}9.        on  tlie  other  luiiul,  tliat  if  tliey  had  the  authority   to 

The  Bank    endorse,  their  endorsement  passed  the  property.     It 

OF  Bi-vtiAL  i^p  taken  as  also  established,  that  whatever  mav 

Fagan.      have  been  the  law  laid  down  in  Gill  v.  Cubitl  (3  B.  & 

0.  46G),  and  Down  v.    Hailing  (4  B.  &  C.   330),  and 

one  or  tvso   other   cases,  and  not  abandoned,  at  least, 

as  far  as  the  language  went,  which  the  Court  used  in 

some  subsequent  cases,  is  now  law  no  longer ;   and 

that  the  negligence  of  the  party  taking  a  negotiable 

instrument  does  not  fix  him  with  the  defective  title 

of  the  party  passing]  it  to  him.     Thus,  the  main  and 

fundamental  question  is,  had  Madeod  &  Co,   authority 

to  endorse  under  the  power  of  attorney  ?  AVhich  is  in 

the  same  words  in  both  cases. 

It  is  to  "sell,  endorse  and  assign,  or  to  receive  pay- 
Tnent  of  the  principal  according  to  the  course  of  the 
Treasury — and  to  receive  the  consideration-money,  and 
give  a  receipt  for  the  same."  It  is  contended  for  the 
Respondent,  that  the  words,  "  sell,  endorse  and  as- 
sign," used  conjunctively,  cannot  be  used  in  the  dis- 
junctive, but  that  the  only  power  given  to  endorse  is 
one  ancillary  to  sale,  and  that  we  are  to  read  it,  as  if 
it  were,  power  to  sell,  and  for  the  purposes  of  selling, 
to  endorse.  This  construction  is  endeavoured  to  be 
supported  by  referring  to  the  variation  of  "or"  for 
"and"  immediately  following — "or  to  receive  the 
money  at  the  Treasury."  We  arc  unable  to  go  along 
with  this  view  of  tlie  instrument.  The  A'ariation  is 
clearly  owing  to  a  new  subject-matter  being  introduced. 
The  matter  iirst  dealt  A\'ith,  is  the  use  of  the  paper  as 
a  continuing  and  subsisting  instrument,  as  securities 
not  paid  off ;  the  matter  afterwards  dealt  with,  is  the 
receiving  of  the  money  due  on  these  securities,  when 
paid  oh",  and  when   they  ceased  to   exist — it  is   called 
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''  payment  of  tlie  principal,"  and  then  follows  a  like       ^^^''■ 
power  to  receive  the  consideration-money,  and  give    TheBa.vk 
receipts;   that  is,  to  receive  the  money,  and  give  re-    °'*    ^^"'*-^ 
eeipts  for  the  money  arising  from  the  sale,  endorse-       Fag.v-n. 
ment,  and  assignment,  because  to  that  alone  conld  this 
clause  apply — the  giving  up  the  paper  to  the  Treasury, 
authorised  by  the  second  clause,  requiring  no  receipt 
whatever. 

The  change  of  "  and"  for  "  or''  in  the  second 
clause  does  not,  therefore,  appear  at  all  to  alter  or 
aft'ect  the  construction  of  the  first  clause  or  member 
of  the  sentence.  Shall  we,  then,  say,  that  a  poAvor 
to  "  sell,  endorse  and  assign,"  does  not  mean,  a  power 
to  sell,  a  power  to  endorse,  and  a  power  to  assign  ? 
And  would  not  such  a  negative  or  exclusion  bo  doing 
violence  to  the  plain  sense  of  the  words  ?  If  wc  adopt 
this  exclusive  construction,  we  must  hold,  that  these 
words  not  only  give  no  powers  to  endorse,  without 
selling,  but  also,  that  they  give  no  power  to  sell  with- 
out endorsing,  and  we  must  suppose  the  agent  acting 
under  such  a  power  to  be  entirely  crippled.  Now,  as 
there  can  be  no  doubt  that  this  is  a  general  form  for 
powers  of  attorney  to  deal  with  negotiable  instruments, 
and  that  in  the  general  case,  whatever  may  have  been 
the  understanding  in  the  case  at  the  Bar,  the  power  • 
to  endorse  is  intended  to  be  conveyed.  Were  we  to 
adopt  the  Kespondent's  construction,  we  should  sanc- 
tion this  position,  not  only  that  all  powers  now  exist- 
ing and  acted  on,  and  which  have  been  acted  on,  if 
conceived  in  this  form,  are  most  defective,  indeed, 
almost  inoperative,  and  that  what  has  been  done  under 
them,  and  is  now  done  under  them,  is  insufficient  to 
convey  a  title  to  the  taker  of  the  negotiable  instru- 
ment, but  that   in  future,  to  make  such  powers  com- 
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1S40.        plcte,  indeed,  to  render  them  useful,  a  new  and  very 
TiikbTxk    tautologous   phraseology   must  be   adopted,    as   this, 
OF  Bengal    "power  to  sell,  and  also  to  endorse,  and  also  assign, 
Faga>-.      or  to  endorse  without  selling,  or  to  assign  without  sell- 
ing or  endorsing,  or  to  sell  without  endorsing,"  and  so 
fortli.     It  appears  to  us,  that  the  rational  and  the  na- 
tural construction  is  the  one  which  represents  a  power 
"  to  sell,  endorse,  and  assign,"  as  a  power  to  sell,  a 
power  to  endorse,  and  a  power  to  assign — so  that  these 
acts  may  be  done  apart  or  together,  and  that  the  powers 
are  conveyed  conjointly  and  severally.     The  elliptical 
mode  of  expression,  by  not  repeating  the  words  "  a 
power,"  or   "  full  power,"  we  consider  to  be  thus  pro- 
perly supplied,   and  the  expression  thus  justly   ex- 
pounded in  the  ordinary  mode  of  parlance. 

Eut  it  is  said,  that  the  power  was  given  to  do  the 
acts  in  question  on  the  donor's  behalf.  This  is  really 
only  saying,  that  what  the  agent  is  to  do,  he  is  to  do 
as  representing  the  principal ;  as  doing  it  on  behalf  of, 
or  in  the  place  and  in  the  right  of,  the  principal.  But 
it  is  further  said,  that  even  if  the  expression  be  read 
as  only  amounting  to  this,  the  endorsement  is  to  be 
only  made  for  the  benefit  of  the  principal,  and  not  for 
the  purposes  of  the  agent.  We  do  not  see  how  this 
•  very  materially  affects  the  case,  for  it  only  refers  to 
the  use  to  be  made  of  the  f nnds  obtained  from  the  en- 
dorsement, not  to  the  power ;  it  relates  to  the  purpose 
of  the  execution,  not  to  the  limits  of  the  power  itself ; 
and  though  the  endorsee's  title  must  depend  upon  the 
authority  of  the  endorser,  it  cannot  be  made  to  depend 
upon  the  purposes  for  which  the  endorser  performs 
his  act  under  the  power. 

We  find  great  reason  to  commend  the   ability  and 
learning  and  diligence  shovrn  in  the  judgment  deli- 
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vered  bc4ow.     But  it  would  have  been  more  satisfac-        i^-^S- 
tory  to  ha^'c  found  that  the  argument,  as  urged  before    The  Bank 
us  in  support  of  the  judgment,  had  been  considered    ^^  bengal 
by  that  Court.     On  the  contrary,  we  cannot  find  any       Fagan. 
reference  to  the  terms  of  the  power,   either  in   the 
judgment  or  in  the  reasons  given  in  the  petition   of 
appeal.     The  Court  seems  to  have  assumed,  that  there 
was   no   authority  to   endorse.     Indeed,    the   priuted 
cases  do  not  themselves  seem  to  take  the  point,  or  to 
raise  the  question ;  and  yet  the  Eespondent  here  dis- 
tinctly admits  that  the  judgment  cannot  stand,  if  there 
was  the  power  to  endorse  generally. 

I  have  seen,  since  the  argument,  the  printed  forms 
used  at  the  India  House,  of  powers  of  attorney.  They 
are  all  in  the  words  here  used,  "  endorse,  sell  and 
assign,"  and  their  title,  which  is  placed  in  red  ink  at 
the  top  of  the  page,  shows  the  meaning  affixed  in  prac- 
tice, to  those  words.  It  is,  power  "  to  sell  or  endorse." 

Much  reliance  was  placed  by  the  Eespondent  on  the 
case  of  De  Bouchout  v.  Goldsmid  (5  Ves.  211).  But 
the  question  there  was,  whether  shares  could  be 
pledged  by  an  agent  acting  under  power  "to  sell, 
assign  and  transfer,"  and  the  undisputed  law,  as  to 
his  being  unable  under  an  authority  for  selling,  to 
pledge  goods  of  his  principal,  was  held  applicable  to 
shares  as  well  as  goods.  The  question  here  arises  on 
a  negotiable  instrument,  and  it  was  by  no  means  de- 
cided in  the  case  referred  to,  that  a  power  to  "  sell, 
endorse  and  assign,"  is  confined  to  selling,  without 
extending  to  endorsing.  The  frame  of  the  two  powers 
upon  the  construction  of  which  the  whole  question 
here  turns,  is  entirely  different  in  the  two  cases.  In 
the  case  of  De  Bouchout  v.  Goldsmid,  there  are  only 
the  words  "  sell,  assign  and  transfer/'  and  no  word 
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i'849.       of  pledging,  or  referring  to  deposit,  at  all.     In  1834^ 

ThTbank    I  examined  fully  all  the  cases  within  the  principle  of 

OF  Bengal    ^^  BoucJioiit  V.   Goldsmid,   in   the   ease  of  Wilson  v. 

Fagax.      Moore   (1    Myl.    &    Iv.  337), — approximating   to   the 

former  ease,  and  I  am  informed  that  this  decision  of 

Wilson  V.  3Ioore  has  since  been   constantly  cited,   as 

ruling  the  question ;  but  I  must  remark,  that  in  the 

judgment  there  given,  I  cited  the  cases  of   Gill  y. 

Ciibitt^   and  Doimi  v.  Hailing,   as  having  gone  far  to 

overrule  Latuson  v.  Weston  (4  Esp.  56).     These  cases 

are  no  longer  law,  and  Lord  Kenyonh  opinion  is  set 

up  and  supported  byj  all  the  lawyers. 

As  we  are  with  the  Appellants  on  this  fundamental 
point,  in  both  cases,  it  becomes  unnecessary  to  say 
anything  of  the  peculiar  circumstances,  which  distin- 
guish the  second  from  the  first  appeal.  There  must 
be  a  reversal  in  both  appeals. 

In  answer  to  the  question  of  Counsel  respecting  the 
form  of  the  Order  to  be  made, 

Lord  Brougham  said,  that  the  judgment  in  both 
appeals  being  reversed,  the  Defendiints  ought  to  be 
placed  in  the  same  situation,  as  if  there  had  been  a 
verdict  for  them  in  the  first  instance :  and  there  being 
no  jury  at  Calcutta^  the  Court  being  both  Judge  and 
jury ;  it  would,  therefore,  be  out  of  all  question  to 
grant  a  new  trial.  The  verdict  must,  therefore,  be 
entered  for  the  Defendants,  in  both  cases. 

By  Orders  in  Council,  bearing  date  the  30th  day  of 
July,  1849,  it  was  ordered,  that  the  judgments  of  the 
Supreme  Court  of  Fort  William  in  Bengal,  be  and  the 
same  were  thereby  reversed,  and  that  verdicts  be  en- 
tered for  the  Defendants  in  the  said  causes  or  actions. 
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The   East   India   Company 

AND 

Oditchurn   Paul 


■  Appellants  y 


Respondent. 


On  Appeal  from  the  Supreme    Court  of  Judicature  at 
Fort  William  in  Bengal. 

JL  HIS  was  an  appeal  against  an  order  made  by  the 
Supreme  Court  at  Calcutta^  refusing  a  new  trial  in  an 


5th  &  6th 
Dec, 
1849. 


*  Present :  Members  of  the  Judicial  Committee, — Lord  Langdale,   The  Statute  of 

Lord  Campbell,  the  Eight  Hon .  Dr.  Lushington,  and  the  Eight  Hon.  Limitations, 
„   „      ,      ,       T    •   1  21  Juc I.,  c.  16, 

T.  Pemberton  Leigh.  extends  to 

Privy  Councillor, — Assessor,  — TheEightHon.  Sir  Edward  Ey  an.   India. 

The  Sta- 
tute, 9  Oeo. 
IV.,  c.  14,  (extended  to  India  by  the  Indian  Act,  No.  XIV.  of  1840,) 
held  to  apply  to  an  action  pending  in  the  Supreme  Court  at  the  time  of 
its  introduction  into  India. 

In  assumpsit,  the  breach  of  a  contract  is  the  cause  of  action,  and  the 
Statute  of  Limitations  runs  from  the  time  of  the  breach,  and  notfrom  the 
time  of  the  refusal  to  perform  the  contract. 

In  1822,  A.  purchased  at  a  Government  sale,  at  Calcutta,  a  quantity  of 
salt,  part  of  a  larger  portion  then  lying  iu  the  warehouse  of  the  vendors 
(the  Q-overnment)  where  the  salt  was  to  be  doHvered.  By  the  conditions 
of  sale,  it  was  declared,  that  on  payment  of  the  purchase-money,  the  pur- 
chaser should  be  furnished  with  permits  to  enable  him  to  take  possession 
of  the  salt ;  there  was  also  a  stipulation  that  the  salt  purchased  should 
be  cleared  from  the  place  of  delivery  within  twelve  months  from  the  day 
of  sale,  otherwise  the  purchaser  was  to  pay  warehouse  rent  for  the  quan- 
tity then  afterwards  to  be  delivered.  The  purchaser  paid  the  purchase- 
money,  and  received  permits  for  the  delivery  of  the  salt,  which  was  deli- 
vered to  him  in  various  quantities,  down  to  the  year  1831 ;  in  which  year, 
an  inundation  took  place,  which  destroyed  the  salt  in  the  warehouse,  and 
there  remained  no  salt  to  satisfy  the  contract.  The  purchaser  petitioned 
the  vendors  for  a  return  of  the  purchase-money,  which  was  refused,  on  the 
ground,  that  the  loss  happened  through  his  negligence  in  not  sooner  clear- 
ing the  salt  from  the  warehouse.  An  inquiry,  however,  took  place  at  the 
instance  of  the  Government,  who  referred  the  matter  to  the  Salt  Collector 
for  a  report.  This  inquiry  was  made  by  the  Government  without  the  pur- 
chaser being  a  party  to  it.  The  Collector  did  not  make  his  report  till  the 
year  1838,  and  upon  that  report,  the  Government  refused  to  return  the 
purchase-money,  claimed  in  respect  of  the  deficient  salt.  The  purchaser 
then  brought  an  action  of  assumpsit  for  recovery  of  the  purchase-money 
•of  such  part  of  the  Halt  as  had  not  boon  delivered,  alleging,  ai  a  broach, 
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action  of  assumpsit,  brought  by  the  Respondent  to 
recover  damages  from  the  Appellants  for  part  of  the 
purchase-money  of  a  quantity  of  salt.  The  action 
was  grounded  on  the  non-performance,  by  the  Appel- 
lants, of  the  contract,  to  deliver  the  whole  quantity  of 
salt  sold. 

The  facts  of  the  case,  as  they  appeared  in  evidence 
at  the  trial,  were  as  follows : — 

In  the  month  of  3Iarch^  1822,  a  public  sale  of  salt 
belonging  to  the  Appellants  took  place  at  Calcutta  in 
pursuance  of  an  advertisement.  Amongst  the  salt 
advertised  for  sale  were  230,000  maiinds  in  the  zillah 
of  Hidgellee,  and  160,000  maunds  in  the  division  or 
zillah  of  Tumlook,  the  former  of  which  places  lies  on 
the  sea-coast,  to  the  south-west  of  Calcutta.  Ey  the 
conditions  of  sale,  contained  in  the  advertisement,  the 
salt  was  to  be  transported  from  the  places  of  delivery, 
which  were  fidly  detailed  in  an  advertisement  pub- 
lished at  the  Government  office,  at  the  risk  of  the 
purchasers.     On  a  payment  in  ready  money 


being 


the  non-deliTcry  thereof.  To  this  the  Defendants  pleaded  the  Statute  of 
Limitations,  that  the  cause  of  action  had  accrued  within  six  years  before 
the  commencement  of  the  suit.  The  Supreme  Court  at  Cnlcuttd  found  a 
verdict  for  the  Phiintiff.  Held,  upon  appeal,  reversing  such  verdict,  that 
when  the  purchaser  applied  for  the  residue  of  the  salt,  and  was  told  that 
there  was  none  to  deliver,  the  contract  w^as  broken,  and  the  cause  of  action 
accrued  from  the  time  of  such  breach ;  and  that  the  subsequent  inquiries 
by  the  Government  did  not  suspendthe  operation  of  the  Statute  of  Limi- 
tations, till  the  year  1838,  the  time  of  the  final  refusal,  and  that  the  re- 
medy was  barred  by  the  Statute. 

Seivhle. — There  may  be  an  agreement,  that  in  consideration  of  an  inquiry 
into  the  merits  of  a  disputed  claim,  no  advantage  should  be  taken  of  the 
Statute  of  Limitations,  in  respect  of  the  time  employed  in  the  inquiry, 
and  an  action  might  he  biought  for  a  breach  of  such  agreement. 

At  the  trial,  certain  docunrents  contained  in  the  Schedule  to  the 
answer  of  the  Defendants  to  a  Bill  of  Discoveiy  filed  in  Equitj'  were  read 
asevidenceforthe  Plaintiff,  but  the  Court  refused  to  allow  the  Defendants 
to  read  the  answer  to  which  the  Schedule  was  annexed.  Hold,  that  a.s  the 
Supreme  Court  at  CaJaMn,  being  jurymen  as  w^ell  as  judges,  had  refused 
to  allow  the  answer  to  be  read,  on  the  ground  that  such  ansT\-er  contained 
nothing  material  to  the  issue  which  could  inllueuce  theii'  verdict,  a  new 
trial  on  the  groimd  of  such  refusal  would  not  be  granted. 


ON   APrEAL    FROM    THE    EAST    INDIES.  45 

made,  au  order  was  to  be  immediately  issued  by  the        i^"^^- 
Secretary  to  the  Board  of  Customs,  Salt,  and  Opium,     Thk  East 
for  the  delivery  of  a  quantity  of  salt  equivalent  to  it,      "  ^^^^^ 
and  the  merchant  was  to  be  furnished  with  the  order    ^      ''• 
for  delivery,  and  such  rowannahs  (n)  as  he  might  re-        Paul. 
quire  for  the  salt,  on  his  paying  the   rowawiah  fees  as 
usual.     It  was  further  declared  and  stipulated,  that 
all  lots  be  cleared  out  from  their  respective  places  of 
delivery  within  the  period  of  twelve  months  from  the 
day  of  sale,  and  that  in  failure  of  such  clearance,  the 
purchaser   should   be   subjected   to   the   payment    of 
golah  (b)  rent,  at  the  rate  of  Es.  5  per  1,000  7tiaunds, 
per  mensem^  and  a  deduction  for  wastage  at  the  rate 
of  half  a  maund  per  lOO  maimds  per  mensem^  to  com- 
mence from  the  expiration  of  the  allotted  period  of 
clearance.     That  such  lots  as  were  not  cleared   out 
within  the  above  period  of  twelve  months,  should  be 
retained  by  the  Salt  Agent,  or  Superintendent  of  the 
golahs,  until  the  claim  for  golah-rent  should  have  been 
adjusted  ;  or  such  portion  thereof  should  be  sold  by 
public  sale,  as  the  Board  of  Customs,  Salt,  and  Opium, 
might  deem  requisite,  for  realizing  the  amount  due. 

The  sale  took  place  on  the  15th  of  March,  Avhen 
the  Eespondent  bacame  the  purchaser  of  34,000 
maunds,  of  the  years  1227  and  1228,  B.E.,  then  lying 
in  golahs  of  the  Appellants,  in  zillah  Hidgellee,  and 
1,000  maunds  in  other  golahs  in  zillah  Tumlook,  at 
which  golahs  the  salt  was  to  be  delivered. 

The  purchase-money  for  the  salt  having  been  paid, 
the  Respondent  was  furnished  with  chaurs^  or  delivery- 
orders,  from  the  Secretary  of  the  Board  of  Customs, 


(«)  rermits.  (h)  AVareliouit. 
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1849,        dated  2nd  of  Juhj,  1822,  for  the  salt,  and  of  one  of 
The  East    which  the  following  is  a  copy  : — 

IxDi A  Com- 
pany 


Oditciiitrn 
Paul. 


"  Hidjellee  Division. 

'^  Kalleenagur  District^  995  maunds  of  82  sicca 
weight.  Oditchurn  Paul  having  paid  for  the  clearance 
of  995  maunds  of  salt  of  1228,  being  in  full  of  his 
purchase  of  lot  "No.  34,  on  the  15th  of  March,  1822, 
you  will  please  to  weigh  off  and  deliver  the  same  to 
him  on  receipt  hereof,  but  not  suffer  to  be  removed 
from  the  ghaut  till  the  rowannahs  for  the  salt  shall  be 
produced  to  you,  after  which  you  are  to  let  it  pass 
without  further  delay." 

At  the  same  time  the  Eespondent  was  furnished 
with  rowannahs  for  the  removal  of  the  salt,  current  for 
one  year  from  their  date. 

The  Eespondent  omitted  to  remove  the  salt,  and  in 
the  month  of  Ma?/,  1823,  more  than  twelve  months 
after  the  purchase  of  the  salt,  while  it  still  remained 
in  the  golahs  of  the  Appellants,  an  extensive  inunda- 
tion of  the  sea  occurred  in  the  district  of  Hidgellee, 
where  the  golahs  containing  the  salt  were  situated,  and 
the  consequence  was,  that  a  quantity  of  the  salt  pur- 
chased by  the  Eespondent  was  destroyed,  and  a  por- 
tion of  the  residue  was  deteriorated  in  value.  A 
portion  of  the  salt  that  remained  was  removed,  but 
down  to  1831,  a  quantity  of  it  still  remained  in  the 
golahs. 

From  the  time  of  the  sale,  w^ith  the  exception  of 
certain  renewals  of  the  rowannahs  made  on  the  appli- 
cation of  the  Eespondent,  no  communication  was 
received  by  the  13  oar d  from  the  purchaser  of  the  salt 
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until  1827.     On  the  27tli  of  February,  in  that  yoar,       ^^^ 
a  petition  was  presented  by  the  Eespondent  to   the     Thk  East 
Board,  in  which,  after  stating  that  he  had  sold  the  salt 
to  sub-purchasers,  who  had  afterwards  failed  in  busi- 
ness, he  prayed,  that  in  consideration  of  the  heavy    "  Paul, 
loss  which  he  must  suffer,  the  Board  would  order   a 
remission  of  ffolah-rent  and  deduction  for  wastage,  to 
which  he  had  become  liable.     The  Board  authorised 
the  remission  solicited  by  him,  of  wastage  and  golah- 
rent  mentioned  in  his  petition. 

On  the  21st  of  3/«//,  1827,  the  Respondent  pre- 
sented another  petition  to  the  Board,  in  which  he 
stated,  that  the  34,000  maunds  of  salt  purchased  by 
him,  which  were  lying  in  the  grAahs  in  Hidgellee^  re- 
mained still  uncleared,  and  that  the  salt  was  unsaleable 
in  consequence  of  the  injury  which  it  had  sustained 
from  the  inundation,  and  also  stated  that  the  rowan- 
nahs  for  the  delivery  of  the  salt  were  then  pledged 
with  Mehajuns  or  bankers,  and  he  prayed  that  the 
purchase-money,  with  interest,  might  be  returned  to 
him. 

The  Board  referred  this  petition  to  their  salt  agents 
at  Hidgellee^  who  reported  thereon,  denying  the  alle- 
gation contained  therein ;  whereupon  the  Eespondent 
presented  other  petitions  to  the  Board,  which  were 
similarly  referred,  and  the  Board  ultimately  determined 
they  could  make  no  order. 

In  November^  1830,  renewed  roivannahs^  for  the 
period  of  six  months,  were  obtained  by  the  Respon- 
dent, and  in  January,  1831,  application  was  made  in 
the  name  of  the  Respondent,  for  part  of  the  salt ;  and 
the  salt  agent,  not  being  satisfied  whether  the  golah- 
rent  and  wastage,  as  stipulated  by  the  original  condi- 
tions of  sale,  ought  or  ought  not  to  be  charged,  he^ 
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1849.        on  the  11th  of  January.,  1831,  wrote  to  the  Board  for 

The  East    directions  Oil  the  subject.     In  the  same  month,  viz. 

^^^NY^'    ^^  ^^1^  25th  of  January,  1831,  Juggomohun  Seal  and 

^     ""'  Amnidmohun  Seal,  who  represented  themselves  as  the 

Taul.       pledgees  of  the  roivannahs  granted  to  the  Respondent, 

presented  a  petition,  stating  the  doubt  raised  by  the 

salt  agent,  and  praying  that  the  salt  might  be  ordered 

to  be  delivered  without  deduction. 

In  consequence  of  these  communications,  the  Board 
sent  the  following  directions  to  the  salt  agent :  — "  The 
golah-Yent  and  wastage  adverted  to  by  you  were  re- 
mitted by  the  Board  on  the  21st  of  March,  1827, 
under  a  promise  on  the  part  of  the  holder  that  the 
salt  should  be  cleared  from  the  public  golahs  imme- 
diately. I^early  four  years  having  elapsed  since  that 
period,  and  so  long  a  delay  after  the  assurances  given, 
would  fully  justify  the  Board's  non-observance  of  a 
conditional  promise  altogether.  They  are  not  desir- 
ous, however,  to  press  too  hardly  on  the  holders  of 
the  chaurs  and  rotvannahs,  as  they  are  believed  to  have 
suffered  considerably  by  these  transactions  with  Ra7n- 
ruiton  Midlick  (the  original  purchaser);  they  will 
therefore  forego  any  claim  on  the  part  of  the  Govern- 
ment to  golah-rent  or  wastage,  due  prior  to  the  21st 
of  3 f arch,  1827,  but  as,  after  that  period,  it  was 
entirely  the  fault  of  the  holders  that  the  salt  was  not 
cleared  out  on  the  most  favourable  terms  for  them- 
selves, they  see  no  reason  why  any  abatement  should 
be  made  in  the  demands  of  the  department ;  they 
therefore  request  that  you  will  levy  golah-rent  and 
wastage  on  the  salt  from  the  21st  of  March,  1827." 

On  the  29th  of  January,  1831,  Juggomohun  Seal 
presented  a  fresh  petition,  in  which  he  submitted  that 
the  circumstance  of   the  salt  not  having  been  exported 
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immediately  was  not  imputable  to  the  negligence  of       ^549, 

the  merchant ;   that  by  reason   of   part   of   the   salt  Tee  East 

having  been  found  foul,   discussions  had  arisen  ;  and  ^^Itj^f^^' 

that,  in  consequence  of  the  salt  aerent  haviuar  main-  ^     •^'• 

•         -.      ,  ■,  ^        '  -1  in-         ODrrCIIUBN 

tained  that  the  salt  in  store  was  the  very  salt  sold,  it       Paul. 
was  found  there  was  no  alternative,  and  that,  accord- 
ingly, in  November,  1830,  a  renewal  of  the  roivannahs 
had  been  obtained  ;  and  he  urged  that  the  ffolah-vent 
and  wastage  should  be  wholly  remitted. 

Whereupon  it  was  determined  by  the  Board  not  to 
exact  the  (jolah-rent  and  wastage.  And  on  the  4th  of 
Ma^,  1831,  JuggomoJmn  Seal  entered  into  an  agree- 
ment, that,  in  fairly  weighing  out  the  salt  from  the 
Sircarry  golali,  if,  in  the  dryage  from  the  21st  of 
March,  1827,  there  be  found  a  trifling  diminution,  he 
would  make  no  claim  on  that  score. 

A  part  only  of  the  salt  was  removed,  and  on  the 
.50th  of  October,  1831,  a  second  inundation  took  place, 
whereby  a  great  part  of  the  salt  purchased  by  the 
Eespondent,  and  still  lying  in  the  golahSj  was  de- 
stroyed. 

On  the  10th  of  February,  1832,  Jiiggomohiin  Seal 
presented  a  petition,  whereby,  without  noticing  the  in- 
undation, he  alleged,  that  he  had  removed  all  the  salt 
that  could  be  had,  and  that  there  turned  out  to  be  a 
deficiency  of  more  than  10,000  maunds,  and  he  prayed 
that  he  might  be  compensated,  with  interest. 

On  the  9th  of  March,  1832,  this  petition  was  re- 
ferred by  the  Board  to  their  salt  agent,  Mr.  Donni- 
thorne,  for  investigation. 

On  the  13th  of  July,  1832,  JvggomoUun  Seal  pre- 
sented another  petition,  representing  that  no  report 
had  yet  been  made  by  the  salt  agent.  In  consequence, 
on  the  17th  of  July,  1832,   another  letter  was  ad- 

YOL.  Y.  ■  G 
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1849.       dressed  by  the  Board  to  Mr.  Donnithorne,   calling  his 

The  East    attention  to  the  subject. 

^^^vlS^^'       ^^   *^®   ^^^^   ^^   August,   1832,   Mr.   DonnitJiorne 
f-  made  a  report  to  the  Board,  by  which  he  showed  the 

Paul.  actual  quantities  which  had  been  delivered  to  the  pe- 
titioner, and  deduced  the  result  to  be  as  follows : 
"  The  actual  deficiency  occasioned  by  two  serious  in- 
undations, as  also  by  wastage,  during  the  great  length 
of  time  the  article  was  allowed  to  remain  in  the  golahs, 
7,639  maunds  f  adding,  "had  the  Beoparee  cleared 
the  salt  out  of  the  golahs,  according  to  his  engagement, 
instead  of  perpetually  offering  objections,  no  defalca- 
tion would  have  arisen ;  but  fully  aware,  as  I  conceive 
from  the  information  of  his  gomastahs,  that  a  dreadful 
loss  must  have  taken  place  by  the  late  hurricane,  he 
has  been  induced  to  offer  this  false  representation,  in 
order  that  the  total  loss  of  the  article  should  be 
ultimately  sustained  by  the  Government." 

In  consequence  of  this  report,  the  Board  did  not 
accede  to  the  claim  made  for  compensation,  and  for 
more  than  two  years  nothing  further  was  heard  on  the 
subject.  On  the  17th  of  September,  1834,  Juggomo- 
hun  Seal  presented  another  petition,  in  which,  after 
referring  to  his  petition  of  the  10th  of  February,  1832, 
and  the  report  made  thereon,  he  stated  that  prior  to 
the  storm  of  the  31st  of  October,  1831,  he  had  deli- 
vered in  his  cliaur  and  rowannahs,  and  that  then  a  large 
quantity  of  the  salt  was  not  forthcoming,  and  prayed 
that  the  money,  with  interest  and  expenses,  should  be 
returned.  On  the  30th  of  November,  1835,  he  again 
presented  a  petition  for  the  same  purpose,  stating  that 
no  order  had  yet  been  made  by  the  Board  on  his  peti- 
tion of  the  10th  of  February-,  1832,  and  praying  that 
the  Board  would  make  the  order  desired. 
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In  the  meantime,  Mr.  Donnithome  had  retired  from        1849. 
the  office  of  salt  agent  at  Hidgellec^   and  Mr.   John     The  Bast 
Henry  Barloiu  was  appointed  to  succeed  him,  and  the     ''^^^^^y^* 
Board  having  determined  to  make  renewed  inquiry    ^     v. 
into  the  subject,  on  the  12th  of  December^  1835,  for-       Paul. 
warded  to  Mr.  Barlow  the  former  petition  of  the  10th 
of  Fehruary^  1832,  Mr.  Donnithome' s  report  thereon, 
and  the  subsequent  petitions. 

Mr.  Barlow  instituted  the  inquiry,  and  on  the  16th 
of  May^  1838,  communicated  the  result  to  the  Board 
in  a  letter. 

Though  Mr.  Barloiv's  report  was  in  some  respects 
rather  more  favourable  to  the  Respondent  than  that 
of  Mr.  Donnithome^  still  it  appeared  to  the  Board  that 
there  was  no  ground  to  doubt  but  that  the  deficiency 
in  the  salt  was  owing  entirely  to  the  inactivity  and 
negligence  of  the  Eespondent  in  leaving  the  salt  un- 
removed  for  so  many  years  ;  and,  under  these  circum- 
stances, the  Board  declined  to  accede  to  the  prayer  of 
the  petitions,  and  refused  to  make  an  order  in  his 
favour. 

On  the  18th  of  July,  1839,  the  present  action  was 
commenced  by  the  Eespondent  against  the  Appellants, 
on  the  plea  side  of  the  Supreme  Court  of  Calcutta. 
The  declaration  contained  three  special  counts :  the 
first  count  stated,  that  on  the  2nd  of  July,  1822,  the 
llespondent  bought  of  the  Appellants  large  quantities 
of  salt,  of  the  manufacture  of  certain  years,  deliver- 
able to  him  at  certain  golahs  or  storehouses  of  the 
Appellants,  situate  at  Kalleenagur,  in  the  zillah  of 
Hidgellee,  in  the  province  of  Bengal,  at  any  time 
within  twelve  months  from  the  15th  of  March,  1822, 
and  thereafter  to  be  subject  to  golah-rcnt  at  a  certain 
rate  per  annum,  and  subject  to  certain  deductions  for 
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1849.        waste  as  therein  specified  :   whereupon  the  Aj^pellants 

The  East     promised  to  deliver  the  salt  to  the   Eespoudent,  from 

^' p^axy"^'    ^1^®  golahs  at  Kalleenagiir ^  on  production  of  the  chaurs 

^     ^-  and  rowannahs,  when  the  Appellants  should  be  re- 

Oditchurn  '  ^  '■ 

Paul.  quested  SO  to  do.  And  that,  although  he,  the  Eespou- 
dent, had  frequently,  since  the  2nd  of  Jul?/,  1822, 
requested  the  Appellants  to  make  delivery  of  the  same 
salt  to  him,  at  Kalleenagur  aforesaid,  upon  production 
of  the  said  chaurs  and  rowannahs,  and  offered  to  pay 
golah-rent,  and  allow  the  deduction  for  wastage  at  the 
rates  respectively  agreed ;  and  although  the  Appellants, 
in  part  performance  of  their  promise,  had,  at  different 
times,  since  the  2nd  of  Julf/,  1822,  delivered  to  the  Re- 
spondent, divers,  to  wit  36,000  maunds  of  the  salt,  in 
part  of  the  salt  so  bought ;  yet  the  Appellants  had  wholly 
neglected  and  refused  to  deliver  the  residue  of  the  salt 
to  the  Respondent.  The  second  and  third  counts  were 
similar  to  tlie  first,  varying  only  as  to  the  quantities 
of  salt,  and  the  places  where  it  was  deposited,  and  the 
time  when  it  was  deliverable.  The  declaration  also 
contained  the  usual  money-counts  for  money  had  and 
received  on  an  account  stated,  and  for  interest,  and  the 
damages  were  laid  at  Rs.  200,000, 

The  Appellants  pleaded  the  following  pleas  to  the 
declaration  : — First.  Non  assumpsit.  Secondly  ;  that 
the  alleged  cause  of  action  did  not  accrue  within  six 
years,  as  required  by  the  English  Statute  of  Limita- 
tions. Thirdly  ;  as  to  the  first  count,  that  the  4,000 
■maiiads  of  salt  therein  mentioned  were  suffered  by  the 
Respondent  to  remain  in  the  golahs  of  the  Appellants 
at  Kalleenagur,  in  the  zlllah  of  Ilidcjellcc,  from  the 
15th  of  March,  1822,  to  the  27th  of  .3/«y,  1823,  the 
time  of  the  tempest  and  inundation  hereinbefore  men- 
tioned ;  that  during  that  period  they  had  never  refused 
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to  deliver  tlic  4,000  maunds  of  suit,  and  were  never     ^  i^-*^- 

'  '  Thk  Ea^^t 

applied  to  for  the  delivery  of  the  same,  but  were,  till    India  Com- 
the  time  of  such  tempest  and  inundation,  ready  and         "y" 
willing  to    deliver  the   same ;    that  the   Eespondent,    Opncin-Rx 
during  all  that  time,  neglected  to  remove  the  salt  from 
the  golahs,  and  while  it  was  so  remaining,  by   such 
neglect  of  the  Respondent,  on  the  'llth.  of  Majj^  1823, 
a  violent  storm,  attended  with  an  inundation  of  the  sea, 
swept  over  the  place  where  the  salt  Avas  warehoused, 
and  wholly  destroyed  the  same,  whereby   tlie  Appel- 
lants were  then  and  had  ever  since  been  unable  to  de- 
liver the   salt  in  pursuance  of  the  contract  in  the  first 
count  mentioned.     Fourth  ;   as  to  the  second  count,  a 
plea  similar  to  the  third.     Fifth  ;  as  to  the  third  count, 
a  plea  similar  to  the  third  and  fourth. 

The  Eespondent,  by  his  replication,  joined  issue 
upon  the  first  plea,  traversed  the  second,  and  replied 
generally,  cle  injuria^  to  the  other  pleas. 

In  Murch^  IS-il,  before  the  action  at  law  was  tried, 
the  Respondent,  Rain  Rutton  Midlick  and  Juggomohiin 
Seal,  filed  a  bill  of  discovery,  on  the  equity  side  of 
the  Supreme  Court  at  Calcutta,  against  the  Appellants 
and  Mr.  Henry  Parker,  then  the  first  member  of  the 
Board  of  Customs,  Salt,  and  Opium.  The  bill  sought 
to  establish  some  admission  to  take  the  case  out  ,of  the 
Statute  of  Limitations,  and  required  a  full  discovery 
of  everything  connected  with  the  transactions,  and  a 
full  discovery  of  all  books  and  papers  relating  to  the 
matters  in  question,  which  were  in  the  possession  or 
power  of  the  Defendants. 

The  Appellants  and  Parker  put  in  their  joint  and 
several  answers  to  the  bill,  stating  the  circumstances 
respectiong  the  two  inundations  of  1823  and  1831,  and 
the  loss  occasioned  to  the  salt  thereby,   and  alleged 
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i8-*9-  that  ill  siibstaucG,  and  iu  fact,  the  original  agrcoineut 
The  East  for  sale  of  the  salt  had  been  performed  on  the  part  of 
'^^^^'tyy^'  ^^^  Appellants,  and  denied  the  allegation  of  any  admis- 
V-  sion  to  take  the  case  out  of  the  Statute,  and  in  the 

Paul.  ^  schedules  set  forth  at  length,  petitions,  and  other 
documents,  before  stated,  and  in  another  schedule  set 
forth  a  list  of  all  papers  and  documents  in  their  pos- 
session relating  to  the  matters  in  question. 

On  the  8th  Jidf/,  1812,  an  order  in  the  suit  in 
Equity  wos  made  by  consent,  that  the  Defendants 
should  deposit  with  the  Equity  Registrar  of  the  Court, 
for  the  inspection  of  the  Plaintiffs,  all  the  documents 
scheduled  to  the  answer,  and  this  Avas  accordingly  done. 

The  action  at  law  was  tried  on  the  25th  and  26tli 
of  July,  1842,  on  the  Plea  side  of  the  Supreme  Court, 
before  Mr.  Justice  Grant  and  Mr.  Justice  Seton. 

In  the  course  of  the  trial,  the  counsel  for  the  Eespon- 
dent  tendered  as  evidence,  the  originals  of  the  following 
documents,  viz.  Jiif/gomohuu' s  petition  on  the  10th  of 
February,  1832,  and  the  30th  of  November,  1835. 
The  letter  of  the  Board  of  the  12th  of  December,  I  835. 
Mr.  Barlow'' s  letter  of  the  31st  of  December,  1835, 
and  the  ansAver  thereto,  and  Mr.  Barlow'' 8  report  of 
the  16th  of  May,  1838,  the  production  of  which  from 
the  Equity  side  of  the  Court,  he  had  obtained  by 
means  of  an  ex  parte  order  which  had  been  made  on 
the  Plea  side  of  the  Court,  bearing  date  the  20th  of 
July,  1842,  but  of  which  no  notice  whatever  had  been 
given  to  the  Appellants.  The  Eespondent,  at  the  same 
time,  put  iu  the  order  on  the  Equity  side  of  the  Court, 
of  the  8th  of  July,  1842,  and  the  order  of  the  20th 
of  July,  1842,  and  called  a  witness  to  prove  the  official 
character  of  the  documents  above  mentioned.  The 
Counsel  for  the  Appellants  objected  to   the  reception 
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of  these  documents  in  evidence,  unless  tlie  answer,  of     ^  1^49. 
which  they  formed  part,  were  likewise  put  in,  both  on     The  East 
the  ground,  that  the  ex  pco'te  order  on  the  Plea  side  of 
the  Court  Avas  irregular,  and  was  a  surprise  on  the 
Appellants,  and  also   on  the   ground,  that  it  appeared       Paui. 
by  the  Orders  produced,  that  the  documents  in   ques- 
tion were  parts  of  the  answer  to  the  Bill  in  Equity. 
The  Counsel  for  the  Eespondent  refused  to  put  in  the 
answer  as  evidence,  and  the  Court,  overruling  the  ob- 
jection taken  on  behalf  of  the  Appellants,   admitted 
the  documents  and  papers  as   evidence,  without  the 
answer. 

At  the  conclusion  of  the  case,  the  Court  gave  inter- 
locutory judgment,  in  the  nature  of  a  verdict,  in 
favour  of  the  Respondent,  for  the  sum  of  S.  Rs.  39,740. 
8a.  9p.,  which  sum  was  calculated  on  the  ground  of 
no  allowance  being  made  for  (folah-rent  or  wastage. 

On  the  2Tth  of  October,  1S42,  a  rule  nisi,  to  show 
cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  granted,  was  obtained  by  the  Appellants,  on 
the  grounds ;  First,  that  evidence  was  improperly 
received  at  the  trial ;  and  secondly,  that  there  Avas  no 
evidence  to  take  the  case  out  of  the  Statute  of  Limi- 
tations. 

The  rule  was,  after  argument  before  the  full  Court, 
in  Bank,  composed  of  the  Chief  Justice,  Sir  Latvrence 
Peel,  and  Mr.  Justice  Grant  and  Mr.  Justice  Seton, 
by  an  order,  bearing  date  the  17th  of  November,  1842, 
discharged,  with  costs.  The  grounds  on  which  the 
Court  discharged  the  order  were  thus  stated  by.  the 
Chief  Justice: — "It  was  not  necessary  to  decide 
whether  the  evidence  objected  to  had  been  properly 
received.  Had  it  been  necessary  to  decide  the  ques- 
tion, he  should  have  concurred  in  the  decision  which 
the  learned  Judges  who  had  tried  the  cause,  had  made, 
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18-19.        for  lie  thought  that  the  regularity  of  the  order,  under 

The  East    wliich  the  documents  had  been  produced,  could  not  be 

^^'a\ny  *'"    entered  into  at  the  trial,  the  documents  being,  in  fact, 

^     '"•  produced  and  proved  in  the  usual  mode,  and  beinor 

Oditchurx    ^  ^  ,  .  '  ° 

Paul.       evidence  per  se,  and,  without  the  aid  of  the  answer, 

were,  in  his  opinion,  rightly  admitted  in  evidence ;  but, 
it  was  unnecessary  to  decide  this  question.  It  was 
also  unnecessary  to  decide  whether  the  Indian  Act 
(Xo,  XIV.  of  1840)  included  an  action  commenced 
before  the  passing  of  that  Act ;  or  whether  that  which 
was  relied  on  as  acknowledgment,  to  defeat  the  opera- 
tion of  the  Statute  of  Limitations,  amounted  to  any 
such  acknowledgment,  or  the  effect  of  such  an  ac- 
knowledgment, in  an  action  of  this  description ;  or, 
lastly,  whether -it  was  binding  on  the  East  India  Com- 
pany, since  the  Court  thought  that  the  cause  of  action 
arose  within  six  years  from  the  commencement  of  the 
suit.  It  appeared,  by  the  Defendants'  own  evidence, 
that  the  salt  was  detained  for  golah-veiit,  for  which 
they  had,  by  the  contract,  a  right  to  detain  it.  This 
was  waived  up  to  the  4th  of  Mcuj^  1831,  by  the  De- 
fendants, upon  the  petition  of  the  party  entitled  to  the 
delivery  of  the  salt,  and  of  the  petition  of  the  10th  of 
February^  1832,  which  the  documents  produced  by 
the  Defendants  in  evidence  referred  to,  requested  an 
inquiry  into  the  circumstances  connected  with  the 
undelivered  salt.  The  Court  thought  that  the  East 
India  Company  having,  upon  the  petition  of  the  10th 
of  February^  1832,  consented  to  that  inquiry,  no  re- 
fusal to  deliver  the  salt  could  be  said  to  have  taken 
place  before  the  conclusion  of  that  inquiry,  which  did 
not  terminate  until  within  six  years  of  the  time  when 
the  action  was  brought." 

From  this  decision  the  Appellants  appealed  to    Her 
Majesty  in  Council. 
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-  The  Attorney- General  (Sir  John  Jervis),  Mr.  the  East 
Wir/ram,  Q.C,  and  Mr.  Forsyth^  for  the  Ap-  India  Com- 
pellants.  v. 

ODITCnURN 

Two  principal  questions  arise :  First,  as  to  the  Paul. 
improper  reception  of  evidence  at  the  trial ;  and  se- 
condly, whether,  as  the  cause  of  action  accrued  more 
than  six  years  before  the  commencement  of  the  action, 
the  Plaintiff  is  not  barred  by  the  Statute  of  Limita- 
tions, there  being  no  evidence  before  the  Court  below, 
of  any  recognition  of  the  contract  by  the  Defendants, 
to  take  the  case  out  of  the  operation  of  the  Statute  of 
Limitations. 

I.  With  respect  to  the  question  concerning  the  re- 
ception of  evidence,  we  submit  that  there  was  a  miscar- 
riage. The  Eespondent  was  allowed  to  use  in  evidence, 
documents  which  it  appeared  at  the  trial  had  been  pro- 
duced by  the  Appellants  only  as  part  of  their  answer 
to  the  Eespondent's  Bill  in  Equity,  which  was  for  dis- 
covery only,  and  not  for  relief ;  such  evidence  ought 
not  to  have  been  received  without  the  answer  being  also 
read,  and  the  Court  was  bound  to  decide  the  question 
of  the  admissibility  of  the  documents  without  eluding 
the  point  then  pressed  upon  them.  The  answer  con- 
tained statements  which  would  have  materially  affected 
the  decision  of  the  case,  both  as  respected  the  opera- 
tion of  the  Statute  of  Limitations  and  the  right  of  the 
Eespondent  to  recover  damages.  It  is  clear  law  that 
the  schedule  to  an  answer  is  part  of  an  answer,  and 
that  the  documents  produced  and  referred  in  an 
answer,  cannot  be  read  by  either  party  without  read- 
ing the  Bill  and  answer.    Hewitt  v.  Pigott  (a).  Brown 

(ff)  5  Car.  &  Pay.  7.5. 
VOL.  V.  H 
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1849.        y.  Thornton  {a)  Long  v.    Champion  (b). — [Lord  Camp^ 
TheEast    bell:  This  is  not  a  Bill  of  Exceptions  ;  it  is  an  appli- 
"^^Tan?^'    cation  for  a  new  trial ;  and  you  must  show  that  j'ou 
'^-  are  preiudiced  by  the  answer  not  being  read.     Sir 

Paul.  Edward  Ryan  says,  it  is  not  the  practice  of  the  Su- 
preme Court  at  Calcutta,  to  grant  a  nel7  trial  upon  a 
technical  objection,  when  they  clearly  see  that  the 
admission  or  rejection  of  the  evidence  did  not  have 
any  effect  upon  the  verdict.] — It  is  a  familiar  rule  here, 
that,  whatever  the  quantity  of  the  evidence  rejected 
may  be,  nobody  can  say  what  effect  may  have  been 
produced  if  it  had  been  admitted. — [Lord  Campbell : 
"We  are  in  the  same  situation  as  the  Court  below,  being 
both  Judge  and  jury,  and  if  we  think  the  evidence 
that  was  rejected  ought  to  be  admitted,  we  can  give  it 
its  weight.] — The  order  for  production  of  the  docu^ 
ments  was  irregularly  obtained,  and  a  surprise  upon 
the  Appellants, 

II.  But  the  important  question  really  is,  when  did 
the  Statute  of  Limitations,  21  Jac.  L,  c.  16,  begin  to 
Yxiu. — [Lord  Campbell:  Does  the  Statute  extend  to 
India  ?~] — ^Yes,  it  admitted  that  it  was  introduced  into 
India  previous  to  the  Charter.  The  law  is  clear,  that 
the  Statute  runs  from  the  time  of  the  breach,  for  that 
constitutes  the  cause  of  action.  Battley  v.  Faulk- 
ner {c).  Howell  V.  Young  (d).  Short  v.  M^  Carthy  {e). 
Colvin  V.  Buckle  (  /).  Pott  v.  Clegg  (g).  Rennet  and 
Avon  Canal  Company  v.  The  Great  Western  Railway 
Company  (h).     These  cases  clearly  establish  the  rule, 

{a)  1  Myl.  &  Cr.  246-8  (h)  2  Bar.  &  Ad.  284. 

\c)  3  Bar.  &  Aid.  288.  {d)  5  Bar.  &  Cr.  259. 

{e)  3  Bar.  &  Aid.  626  ;  and  see  2  Wms.  Saund.  63,  n.  6. 
(/)  8  Mee  &  Wei.  680.  {g)  16  Mee  &  Wei.  321. 

(A)  7  Q.  B.  Eep.  824. 
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tliat  when  once  the  cause  of  action  accrues,  the  limi-        1849. 

tation   dates,  not  from  the  time  when  it  came  to  the     The  East 

knowledge  of  the  party,  but  from  the  time  when  the     ^^^f^JJ*^^' 

breach  of  the  contract,   or  duty,  took  place.     It  was   ^     ^• 

,  .  -  Oditchukn 

erroneous  to  suppose  that  the  question  turned  upon       Paul. 

a  refusal  to  deliver.  The  question  is  confined  to  this 
point,  when  did  the  Statute  begin  to  run  ?  The  inun- 
dation put  it  out  of  our  power  to  deliver  the  salt ;  the 
breach  was  complete,  and  then  the  Statute  commenced 
running.  Short  v.  Stone  (a),  Lovelock  v.  FranJdyn  (Z>), 
establishes  this  proposition,  that,  when  a  request  is 
unnecessary,  by  reason  of  an  act  done  by  the- party, 
which  puts  it  out  of  his  power  to  comply  with  such 
request,  no  request  is  necessary.  We  submit,  there- 
fore, upon  this  point,  that  there  has  been  a  miscar- 
riage, as  the  leaned  Judge  was  wrong  in  the  view 
which  he  took,  the  action  being  clearly  barred.  The 
cause  of  action  accrued,  at  least,  in  February,  1832, 
more  than  six  years  from  the  commencement  of  the 
action,  and  was  barred  by  the  Statute  of  Limitations. 
Toothing  was  shown  in  the  evidence  in  the  Court  below, 
either  to  prove  that  the  Appellants  recognised  the  con- 
tinuing liability  to  deliver  the  salt  or  to  take  the  case 
out  of  the  operation  of  the  Statute.  This  involves 
another  point,  not  decided  by  the  Court  below,  namely, 
whether  the  Statute,  9  Geo.  lY.,  c.  14,  applied  to  this 
particular  case.  That  Statute  was  extended  to  India 
by  the  Indian  Act,  K'o.  XIV.  of  1840,  pending  this 
action,  but  before  plea.  Towler  v.  Chatterton  {c)  is 
an  authority  upon  this  question,  and  must  be  held  to 
apply.  Now  this  case  can  only  be  taken  out  of  the 
general  operation   of  the  Statute  of  Limitations  by 

(«)  8  Q.  B.  Eep.  358.  {b)  8  Q.  B.  Eep.  371. 

(c)  6  Bing.  258. 
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1849.  something  that  would  satisfy  the  provisions  of  the  9th 
The  East-  Geo.  IV.,  c.  14,  which  must  bean  acknowledgment 
in  writing,  clear  and  specific,  signed  by  a  party  who 
has  power  to  bind  us.  It  is  manifest  that  the  ground 
Paul!"  "  on  which  the  Court  below  held  the  operation  of  the 
Statute  of  Limitations  to  be  excluded,  namely,  that 
no  refusal  to  deliver  the  salt  could  be  said  to  have 
taken  place  pending  the  inquiiy  by  Mr.  Barloiv,  is  not 
sustainable.  The  inquiry  was  a  private  one  by  the 
Board,  by  one  of  their  own  servants.,  for  their  own 
satisfaction,  to  which  the  Eespondent  was  no  party, 
and  with  which  he  had  no  concern.  The  right  of  the 
Eespondent  accrued  certainly  in  1832,  if  not  earlier. 
There  is  another  defence  to  this  action.  It  is  a  well- 
known  rule  at  law  with  respect  to  injuries  of  this  de- 
scription, by  inundation,  or  fire,  that  the  warehouse- 
man would  not  be  liable  for  any  loss,  except  he  has 
been  guilty  of  negligence.  Story'' s  Com.  on  the  law 
of  Bailments,  p.  452.  The  negligence  was  on  the 
part  of  the  Eespondent  in  not  removing  the  salt 
within  a  reasonable  time,  as  required  by  Ben.  Eeg.  X. 
of  1817,  section  36. 

Mr.    GreemvQod.,   Q.   C,  and  Mr.  Leith^  for  the 
Eespondent. 

First,  we  submit  that  the  evidence  objected  to  was, 
under  the  special  circumstances  of  the  case,  properly 
received  by  the  Court  below,  in  conformity  with  the 
practice  of  that  Court ;  and  secondly,  that  the  Plain- 
tiff's remedy,  by  action^  was  not  destroyed  by  any 
statutory  or  other  bar. — [Lord  Camphell :  You  need 
not  address  their  Lordships  upon  the  question  of  the 
admissibility  of  evidence,  as  our  minds  are  made  up 
upon  that  point.] — The  real  question  then  is  narrowed 
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to  the  operation  of  the  Statute  of  Limitations.     The        1^49. 

cause  of  action  is  founded  on  the  non-performance  of     The  East 

the  contract,  occasioned  by   the  Appellants'   neglect,     *  p^j^^ 

and  refusal  to  deliver.     There  are  three   <2jrounds  of    ^      '^• 

n       1       Oditchurn 
defence  pleaded;  ni'st,   non  assumpsit;  secondly,  the       Pavl. 

English  Statute  of  Limitation,  non  accrevit  infra  sex 
annos  ;  and  thirdly,  that  the  undelivered  portions  of 
the  salt  were  destroyed  by  an  inundation,  by  reason  of 
which  the  Apj)ellants  were  unable  to  deliver  to  the 
Eespondent. — [Lord  Campbell :  We  must  take  it  that 
the  contract  was  broken.] — Simmons  v.  Swift  (a)  is  a 
strong  case  in  our  favour,  and  very  much  resembles 
the  present  case ;  there,  the  owner  of  a  stock  of  bark 
entered  into  a  contract  to  sell  it  at  a  certain  price,  per 
ton,  and  the  purchaser  agreed  to  take  and  pay  for  it 
on  a  day  specified  ;  and  a  part  was  afterwards  weighed 
and  delivered,  and  taken  away  by  him ;  the  rest  was 
carried  away  by  a  flood.  The  vendor  brought  an 
action  of  assumpsit,  for  bark  sold  and  delivered  ;  but 
the  Court  held  that  the  action  was  not  maintainable, 
as  the  property  in  the  residue  did  not  vest  in  the  pur- 
chaser until  it  had  been  weighed. — [Mr.  Pemherton 
Leigh  :  Logan  v.  Le  Mesurier  (b),  decided  here,  was  to 
the  same  effect.  It  was  there  held,  that  the  risk  re- 
mained with  the  sellers.] — The  case  put  by  the  Appel- 
lants, that  they  were  w^arehousemen,  is  wrong.  The 
stipulation  in  the  conditions  of  sale,  that  the  purchaser 
was  to  pay  warehouse  rent,  amounted  to  nothing  more 
than  making  a  payment  in  respect  of  the  convenience 
afforded  to  the  purchaser  for  letting  it  remain  on  the 
premises ;  it  was  a  running  contract  for  rent.  The 
property  in  the  salt  never  passed  to  the  j^urchaser 

(<r)  5  Bar.  &  Cr.  857.  (J)  6  Moore's  P.  C.  Cases,  116. 
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1849.  until  it  was  separated  and  weighed  off.     The  cases 

TiieEast  cited  on  the  other  side  upon  this  branch  of  the  case 

"""'""^^xY  ^"  ^^""'^  ^^  application  to  the  present ;  here,  the  salt  has 

V-  always  remained  the  property  of  the  sellers,  and  there 

Ot^ttctttjr.^ 

Paul.  ^  has  been  an  actual  loss  of  that  proportion  of  the  salt 
which  was  contracted  to  be  delivered.  Our  proposi- 
tion is,  that  the  right  of  action  only  accrued  in  I808, 
when  the  Appellants  refused  us  compensation.  It 
was  a  running  inquiry  up  to  the  time  of  Mr.  Barlow'' s 
report. — [Lord  Campbell :  The  contract  was  clearly 
broken  in  1832,  when  there  was  no  salt  to  deliver,  and 
the  Eespondent  knew  of  that  inability.  The  Statute 
was  running  on  while  the  inquu-y  was  being  made,  as 
your  right  of  action  asose  when  the  Appellants  were 
not  in  a  condition  to  deliver  the  salt.] — Here  is  a  con- 
tract, in  a  particular  form,  and,  so  long  as  a  party 
regards  the  contract  and  makes  his  demand  at  the 
time  stipulated,  that  is  all  that  is  required.  The 
inability  of  one  party  to  fulfil  the  contract  can  make 
no  difference.  It  is  not  necessary  for  a  merchant  to 
express,  in  techinical  terms,  his  desire  to  have  the 
article  he  contracted  for,  with  a  view  to  make  a  con- 
version by  a  demand  and  refusal.  The  Eespondent 
was  constantly  pressing  for  the  completion  of  the 
contract.  The  demand  was  not  made  by  a  person 
acquainted  with  English  law,  and  ought,  therefore,  to 
be  looked  at  with  indulgence.  A  harsh  construction 
•  w^ould  be  productive  of  injustice;  the  more  so,  as  the 
Eespondent  is  a  Hindoo  :  and  if  the  position  of  the 
parties  to  the  action  had  been  reversed,  and  he  been 
Defendant  instead  of  Plaintiff,  he  would  have  been 
entitled,  under  Statute,  21  Geo.  III.,  c.  70,  to  have 
had  the  case  tried  by  the  Hindoo  Law ;  the  limitation 
of  suits,  under  the  Hindoo  Law,  would  have  been 
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ttvelve  years,  when  this  six  years'  bar  could  not  have  ^^'^^• 

been  set  up.     If  the  Appellants  make  out,  that  the  Thk  East 

moment  we  knew  of  the  inability  of  the   vendors  to  '  ^.^^^   ' 

fulfil  the  contract,   we  had  a  riiirht  of  action,  from  ^     "• 

'  ...  OdITCHUPvK 

which  time  the  Statute  of  Limitations  runs,  then  we  Paul. 
say,  that  we  had  a  right  to  recoverj  on  the  count,  for 
money  had  and  received,  for  there  has  been  an  entire 
failure  of  the  delivery  of  the  salt,  and  the  money  has 
been  paid.  Where  a  party  enters  into  a  contract  for 
the  delivery  of  an  article^  which  is  improperly  dis- 
posed of  by  the  vendor,  you  may  either  bring  an  action 
of  trover  for  the  conversion,  or  acquiesce  in  his  agency, 
and  bring  an  action  for  money  had  and  received. — ■ 
|~Lord  Campbell :  The  difficulty  is,  that  there  was  no 
acknowledgment  of  the  debt  within  the  six  years,  as 
required  by  Statute,  9  Geo.  IV.,  c.  14.] — That  Statute 
was  imported  into  India,  by  the  Indian  Act,  No.  XIY-. 
of  1840,  and  was  not  in  force  in  I?idia  at  the  time  the 
action  was  brought.  Towler  v.  Chatterton  (a))  shows 
the  time  when  this  Act  of  Parliament  operates  upon 
a  suit,  in  which  the  Statute  is  pleaded.  Independentlyj 
however,  of  the  Statute,  enough  appears  to  constitute 
an  acknowledgment  in  bar  of  the  Statute.  It  is  a 
mixed  case  of  written  admissions  and  acts  of  the  par- 
ties. The  report  of  Mr.  Barlow,  the  servant  of  the 
Appellants,  is  an  admission.  Colledge  v.  Horn  (b). 
East  India  Company  v.  Prince  (<?).  Pierce  v.  Brew" 
ster  (d).  The  Bengal  Eegulation  X.  of  1819,  sec.  36, 
has  no  bearing  upon  the  case,  it  is  merely  a  fiscal 
Begulation  to  prevent  smuggling. 

(a)  6  Bing.  258.  (i)3Bing.  119 

(c)  Ey.  &  Moo.  407.  {d)  12  Moore's  Eep.  515, 
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Mr.  Wigram^  in  reply, 


The  East 

PANY        Eeferrecl  to  Greenfell  v.  Girdlestone  (a)  and  Cripps  V 

ODiTcurRN    Davis  {b). 
Pal'Lv 

Judgment  was  reserved,  and  now  delivered  by 


12th  Feb. 
1850. 


Lord  Campbell  : 

This  is  an  appeal  from  a  rule  of  the  'Supreme  Court 
of  Judicature  at  Calcutta,  by  which  a  rule  Jiisi,  for  a 
new  trial,  was  discharged  with  costs. 

The  action,  which  was  commenced  on  the  18th  of 
Juhj,  1839,  by  the  Eespondent  against  the  Appellants, 
was  in  assumpsit.  The  declaration  contained  special 
counts,  on  a  contract  for  the  sale  and  delivery  of  salt, 
alleging  for  breach,  the  non-delivery  of  a  considerable 
part  of  the  salt,  with  the  usual  money  counts. 

There  were  several  pleas  in  bar ;  but  the  only  one 
now  material,  is,  "  That  the  cause  of  action  did  not 
accrue  within  six  years  next  before  the  commence- 
ment of  the  suit,"  the  Statute  law  of  England  upon 
this  subject  being  in  force  at  Calcutta.  The  Plaintiff 
replied,  "  That  the  cause  of  action  did  accrue  within 
six  years  before  the  commencement  of  the  suit,"  and 
thereupon  issue  was  joined. 

The  trial  took  place  before  Mr.  Justice  Grant  and 
Mr  Justice  Seton,  on  the  25th  and  26th  days  of  July, 
1842.  It  then  appeared  in  evidence,  that  on  the  I5th 
of  March,  1822,  and  at  a  public  sale  of  salt,  (a  com- 
modity of  which  the  East  India  Company  have  the 
monopoly,)  the  Plaintiff  became  the  purchaser  of 
34,000  maunds,  then  lying  in  golahs  (or  warehouses,) 
of  the  Defendants,  in  Hidgcllee.  By  the  conditions  of 
{a)  2  Y.  &  C.  662.  {h)   12  Mee.  &  Wei.  159. 
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sale  it  was  declared,  tliat  "on  a  payment  in  ready  ^^49. 
money  being  made,  an  order  would  be  given  for  the  The  East 
delivery  of  an  equivalent  quantity  of  salt,  and  the 
purchaser  would  be  furnished  with  perioannahs  (or 
permits),  which  were  necessary  to  enable  him  to  be  Paul 
lawfully  in  possession  of  it."  There  was  a  further 
stipulation,  "  That  all  the  lots  of  salt  purchased, 
should  be  cleared  out  from  the  several  places  of  deli- 
very within  twelve  months  from  the  day  of  sale,  other- 
wise the  purchaser  was  to  be  subject  to  ffolah-rent, 
and  a  deduction  of  half  a  maiind  on  one  hundred 
maunds  per  mensem,  was  to  be  made  from  the  quantit}'' 
to  be  afterwards  delivered."  The  Plaintiff  immedi- 
ately paid  the  whole  of  the  purchase-money,  and  re- 
ceived rowamiaks,  which  were  to  be  in  force  for  a 
twelve  month.  These  roivannahs  were  renewed  till 
November^  1831,  and  no  longer. 

In  May^  1823,  before  any  of  the  salt  had  been 
cleared,  there  was  an  inundation  at  Hidgellee^  which 
destroyed  part  of  the  salt  lying  in  the  golahs^  and 
damaged  other  part  of  it.  Between  that  time  and 
October^  1831,  there  were  deliveries  to  the  Plaintiff, 
amounting  to  nearly  20,000  maunds;  and  no  more 
was  ever  delivered.  On  the  31st  dav  of  October, 
1831,  there  was  another  inundation  in  the  district  of 
Hidgellee^  which  swept  away  almost  the  whole  of  the 
residue  of  the  salt  in  the  golahs.  The  Plaintiff^  soon 
after  presented  the  delivery  orders  and  rowannahs  at 
i\ie  golahs,  and  demanded  the  10,000  maunds  remain- 
ing to  be  delivered  ;  but  was  told  by  the  yo/a/^-keepers 
that  no  more  salt  remained  to  satisf)^  the  contract. 
He  then  petitioned  for  a  return  of  the  purchase-money, 
which  was  refused,  on  the  ground  that  the  loss  had 
happened  through  his  negligence  in  not  sooner  clear- 

VOL.  V.  I 
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1849.  ing  the  salt  from  the  golahs.  However,  the  proper 
The^East  authorities  consented  that  the  matter  should  be  in- 
IxdiaCom-  quii;ed  into  hy  Mr.  Donnithorne^  the  salt  agent  at 
-"•  Rklxjellee  ;  and  in  August^  1832,  he  made   a  report,  in 

Pal'l.  wliich  he  stated,  that  "  if  the  purchaser  had  cleared 
the  salt  out  of  the  golahs^  according  to  his  engage- 
ment, instead  of  perpetually  offering  objections,  no 
defalcation  would  have  arisen  ;"'  and  he  represented 
that  the  salt  had  been  lost  by  wastage  before  the  late 
inundation.  The  Plaintiff  presented  another  Petition, 
denying  these  facts,  and  praying  that  the  purchase- 
money  for  the  10,000  maiinds  deficient  should  be  re- 
turned to  him;  and  on  the  12th  of  December,  1835, 
a  fresh  inquiry  was  ordered  by  the  proper  authorities, 
representing  the  Company,  to  Mr.  Barlow,  another 
gentleman  wdio  had  succeeded  Mr.  DonnitJiorne.  Mr. 
Barlow  did  not  make  his  report  till  the  16th  of  May, 
1838  ;  and  upon  the  report  which  he  then  made,  the 
Company  finally  refused  to  return  the  purchase-money, 
claimed  in  respect  of  the  deficient  salt. 

There  was  a  verdict  for  the  Plaintiff,  with  damages 
equal  to  the  price  of  the  whole  of  the  deficient  salt, 
and  interest,  from  November,  1831. 

At  the  trial,  various  documents  were  read  in  evi- 
dence, which  had  been  produced  by  virtue  of  a  Bill  of 
Discovery  filed  by  the  Plaintiff'  against  the  Company, 
although  the  Company's  answer,  by  their  oflicer,  which 
detailed  the  transactions,  was  not  read. 

The  rule  for  a  new  trial  was  obtained  on  two 
grounds :  First,  that  these  documents  were  impro- 
perly admitted  in  evidence,  without  reading  the  answer 
to  the  Bill  of  Discovery ;  and  secondly,  that  upon  the 
evidence,  the  Statute  of  Limitations  was  a  bar. 

Cause  bcins;  shown  before  Chief  Justice  Feel  and 
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his  brethren,   he  said,  it  vras  umiecossary  to  decide        i'"^-*^- 
whether  the  answer  ought  to  have  been  read  or  not,     The  East 
as  they   were   all   of  opinion   that   it   did  not   contain 
anything  material  to  influence  the  verdict,  and  that 
*' the  East  India  Company  having,  npon  the  Petition       Paul 
of   the    10th  of   Fehruary,   1832,   consented  to  that 
inquiry,  no  refusal  to  deliver  the  salt  could  be  said  to 
have  taken  place  before  the  conclusion  of  that  inquiry, 
which  did  not  terminate  U7itil  within  six  years  of  the 
time  when  the   action   was  brought."     They,  there- 
fore, discharged  the  rule  with  costs. 

We  entirel}^  agree  with  the  Court  below,  in  think- 
ing, that  the  first  ground  on  which  the  verdict  was 
impeached  cannot  be  supported.  From  the  notes  of 
the  trial,  there  is  a  doubt  whether  the  Counsel  for 
the  Company  did  more  than  object  to  the  regularity 
of  the  Order  under  which  the  documents  were  pro- 
duced, and  this  certainly  could  not  be  inquired  into 
at  the  trial.  Supposing,  however,  that  the  answer 
ought  to  have  been  read,  still,  before  a  new  trial  is 
granted,  for  withholding  it,  the  Defendants  were  bound 
to  shoAV  that  it  might  have  materially  influenced  the 
verdict.  The  common  Law  Courts  in  England  have 
considered  themselves  compelled  to  grant  a  new  trial, 
if  any  evidence  had  been  improperly  admitted  or  re- 
jected at  Nisi  prius^  however  little  it  may  weigh,  be- 
cause the  objecting  party  might  have  tendered  a  Bill 
of  Exceptions,  upon  which  the  Court  of  Error  would 
be  bound  to  grant  a  venire  de  novo  ;  and,  to  save  the 
delay  and  expense  of  such  a  proceeding,  it  has  been 
thought  more  convenient  that  a  new  trial  should  be 
granted  by  the  Court  in  which  the  action  was  origi- 
nally brought.  But  it  has  been  certified  to  us,  by 
^ir  Edward  R}jan^  the  very  learned  late  Chief  Justice 
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1849.  of  Calcutta^  that  a  difierent  rule  prevails  in  the 
Supreme  Court  there ;  and  considering  the  consti- 
tution of  that  Court,   and  the  line  of  distinguished 

men  who  have  presided  in  it,   strano;e  would  it  have 
Oditchukx  ,  -^  . 

Paul.  been  if  the  rule  had  not  been  different.  The  same 
individuals  being  Judges  and  jurymen,  the  proceeding 
would  be  preposterous,  if,  in  their  capacity  of  Judges, 
they  were  to  grant  a  new  trial  before  themselves,  as 
jurymen,  by  reason  of  the  admission  or  rejection  of 
evidence,  which  they  feel  could  not  alter  the  verdict. 
They  very  properly  follow  the  practice  of  equity  Judges 
in  England ;  where  an  issue  has  been  granted,  and  an 
application  is  made  for  a  new  trial,  on  the  ground  of 
the  imf)roper  rejection  or  admission  of  evidence,  there 
no  Bill  of  Exceptions  lies ;  and  although  the  objection 
is  in  strictness  well  founded,  a  new  trial  is  granted  or 
refused,  according  to  the  importance  of  the  evidence 
which  has  been  admitted  or  rejected.  The  learned 
Judges,  in  the  present  case,  thought  that  the  answer 
could  not  have  influenced  their  verdict.  We  have 
carefully  read  the  answer,  and  have  come  to  the  same 
conclusion.  We,  therefore,  think,  that  on  the  first 
ground,  the  verdict  ought  not  to  be  disturbed. 

It  would  have  been  very  satisfactory  to  us,  if,  con- 
sistently with  the  rules  of  law,  we  could  have  found 
evidence  to  show  that  any  cause  of  action,  stated  in 
the  declaration,  arose  to  the  Plaintiff,  within  six  years 
before  the  commencement  of  his  suit.  There  seems 
no  doubt  that  the  Defendants  have  broken  their  faith 
with  him,  and  that  if  he  had  commenced  his  action 
against  them,  in  February^  1832,  instead  of  agreeing 
to  the  inquiry  which  was  conducted  so  tediousl)'^,  he 
would  have  been  entitled  to  damages  equivalent  to  the 
salt  which  remained  undelivered.     But  this  inquiry. 
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tlirougli  the  fault  of  the   Company's  servants,  was  not        ^^^^'^■ 
terminated  till  the  16th  of   Ma//,  1838.     Almost  as     The  East 
soon  as  the  final  refusal  of  the  Company   to   return 


PANY 


any  part  of  the  purchase-money  was  communicated  /• 
to  the  Plaintiff,  he  commenced  the  present  action.  Paul. 
It  will,  therefore,  be  an  extreme  hardship  upon  him, 
if,  by  reason  of  this  delay,  which  they  occasioned, 
they  may  successfully  defend  themselves,  by  pleading 
the  Statute  of  Limitations.  But  it  is  the  duty  of  all 
Courts  of  Justice  to  take  care  for  the  general  good  of 
the  community,  that  hard  cases  do  not  make  bad  hiAv. 
Upon  the  special  counts  of  the  declaration,  the 
cause  of  action  disclosed  is  the  refusal  to  deliver  the 
residue  of  the  salt  purchased  and  paid  for.  AVhen 
did  this  accrue  ?  From  that  point  of  time  the  Statute 
of  Limitations  began  to  run  ;  and  when  it  once  began 
to  run,  nothing  could  stop  it ;  so  that  in  six  years 
thereafter  the  right  of  suit  was  barred.  The  rule  is 
firmly  established,  that  in  assumpsit,  the  breach  of 
contract  is  the  cause  of  action,  and  that  the  Statute 
runs  from  the  time  of  the  breach,  even  where  there  is 
fraud  on  the  part  of  the  Defendant.  Battle?/  v.  Faulk- 
ner (3  Bar.  &  Aid.  288).  Short  v.  M' Carthij  (ib.  626). 
Browtiv.  Howard  (2  Brod.  &  Bing.  73).  When  the 
Plaintiff  tried  to  obtain  the  10,000  inaunds  of  salt, 
and  he  was  told  by  the  agents  of  the  Company  that 
there  was  no  salt  in  the  golahs  to  deliver  to  him,  the 
contract  was  undoubtedly  broken,  and  the  cause  of 
action  has  accrued.  It  has  been  contended,  that  the 
subsequent  negotiations  and  inquiries  suspended  the 
operation  of  the  Statute,  till  1838,  when  there  was  a 
final  refusal  to  make  any  compensation,  or,  that  a  new 
right  of  action  then  accrued.  But  no  authority  has 
been,  or  can  be  cited  to   supj^ort  cither  of  these  pro- 
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i«49.        positions,  and  we  are   reluctantly   obliged   to  overrule 

The  East    them  botli.     Tliere  might   be  an   agreement  that   in 

^^^PAXY  ^^'   consideration   of  an  inquiry  into  the  merits   of.  a   dis- 

"-  puted  claim,   advantaji^e  should  not  be  taken  of  the 

Oi>rrcnuux    ]  .,  ^  .     .       .         .  c-    i        •  i         i 

Paul.        btatute  oi  i limitations  m  respect  ot  the  time  employed 

in  the  inquiry,  and  an  action  might  be  brought  for 
breach  of  such  an  agreement ;  but  if  to  an  action  for 
the  original  cause  of  action  the  Statute  of  Limitations 
is  pleaded,  upon  which  issue  is  joined — proof  being 
given  that  the  action  did  clearly  accrue  more  than  six 
years  before  the  commencement  of  the  suit — the  De- 
fendant, notwithstanding  any  agreement  to  inquire,  is 
entitled  to  the  verdict. 

Chief  Justice  Feel  rests  the  judgment  of  the  Court 
upon  the  supposition,  that  there  had  been  no  refusal 
to  deliver  the  salt  until  the  conclusion  of  the  inquiry. 
Till  then  there  certainly  had  been  no  absolute  refusal 
to  make  compensation,  by  returning  a  i)art  of  the  pur- 
chase-money, but  in  1831  and  1832  there  had  been 
a  refusal  to  deliver  the  salt.  The  controversy  then 
was,  whether  the  salt  was  in  the  golahs  at  the  time  of 
the  second  inundation  ;  but  whether  it  was,  or  was 
not,  the  contract  was  equally  broken,  and  neither  party 
contein})lated  a  performance  of  the  contract  by  any 
further  delivery  of  salt.  The  in([uiry  was  only  to  de- 
cide whether  a  pecuniary  compensation  was  to  bo 
made,  mid  what  should  be  the  amount  of  it. 

Although  the  judgment  of  the  Court  rested  en- 
tirely upon  the  special  counts  of  the  declaration,  it 
has  been  very  ingeniously  argued  at  our  bar,  that  the 
Plaintift  may  recover  the  price  of  the  10,000  deficient 
v/ui(ni(Is,  on  the  count  for  money  had  and  received,  as 
th','  «:o!!tract  may  be  considered  as  subsisting,  till  Mr. 
Jju/iow'-s  report,  and  th;it  it  was  siibscfpicntly  rescinded. 
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But  there  appears  to  us  to  Lc  insuperable  difficulties  ^^'^■*^- 
to  be  encountered  in  attempting  so  to  shape  the  Plain-  The  East 
tiff's  case.  There  is  no  stipulation  in  the  original  con-  ^^^tyr^' 
tract  for  allowing  it  to  be  rescinded  by  either  party,  ^  "• 
either  entirely  or  partially,  and  the  Dctcndants  have  Paul. 
never  agreed  to  its  being  in  any  way  rescinded.  Then 
there  clearly  has  not  been  an  entire  failure  of  considera- 
tion, for  the  Plaintiff  has  received  and  dispOvSed  of 
nearly  '24,000  maunds  of  salt  delivered  to  him  by  the 
Defendants.  The  contract  could  not  afterwards  be 
rescinded  by  the  Plaintiff,  and  his  only  remedy  was  an 
action  for  the  breach  of  it,  in  not  delivering  the  residue 
of  the  salt  to  which  he  was  entitled.  Even  if  he  could 
proceed  as  upon  a  rescinding  of  the  contract,  the 
Statute  of  Limitations  would  equally  be  a  bar  to  the 
counts  for  money  had  and  received,  for  he  might  have 
brought  his  action  on  this  count  as  v»'ell  in  18-32,  as  in 
1839.  We  have  been  told  in  answer  to  this  objection, 
that  the  transactions  in  the  interval  amount  to  an 
acknowledgment  which  will  take  the  case  out  of 
the  Statute,  21  Jac.  I.,  c.  16,  and  that  the  Statute, 
9  Geo.  I  v.,  c.  14,  does  not  apply,  because  this  action 
had  been  commenced  before  that  Statute  was  made 
law  in  India.  But  there  are  repeated  decisions  in 
Westminster  Hall,  that  it  applied  to  actions  pending 
when  it  passed ;  and  in  India^  it  must  have  a  like 
operation.  Besides,  independently  of  9  Geo.  I\^, 
c.  14,  no  sufficient  evidence  was  offered  to  take  the 
case  out  of  the  Statute,  21  Jac.  L,  c.  16,  for  in  none 
of  the  correspondence  or  negotiations  did  the  Com- 
pany ever  acknowledge  that  they  Avere  indebted  to  the 
Plaintiff,  or  that  they  were  liable  to  him  in  any  shape. 
We  are,  therefore,  of  opinion,  that  the  rule  for 
setting  aside  the  verdict,  and  granting  a  new  trial^ 
should  be  made  absolute. 
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o  liesp  on  dents. 

GENDERCHUXDER  DANDLE    -  -  )  ^ 

On  Ajypeal  from  the  Supreme   Court  at  Fort  William^ 
in  Bengal. 

Gth  &  7tli      X  HE  question  in  this  appeal  was,  whether  the  deal- 
Dec,  1849.    j[jjg  -^ith  certain  real  estate  (a  conveyance  of  which 
Conveyance  was  made  in  fee  by  Avay  of  Lease  and  Eelease),  con- 
Edease  in  fee,  stituted,    under  the   circumstances,    an  absolute  and 
in  the  circum-  unconditional    sale,    or   whether   it   was   not   in   the 

stances,  neld 

to  be  subject     nature  of  a  mortgage  transaction,  and  liable  to   a  de- 

to  a  parol  de-     j. 
feazance,  and     ICazance. 

to  be  in  the  'j'j^e  i'dct^  of  tlic  casc  were  as  follows  : — Some  time 

nature  01  a  . 

mortgage,  previous  to  August,  1842,  Muddoosoodim  Sandle  ap- 
^re-mircbase  P^i^d  to  the  Appellant,  to  advance  him  the  sum  of 
on  the  footing  p^^_  30,000,  which  the  Appellant  agreed  to  lend,  at 

01  redemp-  '  '  ^  -^  "  01c 

tion;  and  a  the  rate  of  17  per  cent,  per  annum.  On  the  18th  of 
ance'decre'ed.  -^ugu^t-,  1812,  Muddoosoodim  Sandle,  having  'pressing 
occasion  for  Es.  20,000,  part  of  the  Es.  30,000,  the 
Appellant  advanced  him  the  same,  and  Muddoosoodim 
Sandle  and  the  Eespondent  Annundochunder  Sandle j 
(his  eldest  son),  on  the  same  day,  executed  a  joint 
and  several  bond  for  the  payment  to  the  Appellant  of 
the  sum  of  Es.   20,000,  with  interest  thereon,  after 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Langdale, 
Lord  Campbell,  the  Right  Hon.  Dr.  Lu.shington,  and  the  Right  Hon. 
T.  Pemberton  Leigh. 

Privy<  /ounoillor, — Axsesior, — The  Right  Hon.  SirEdward  Ryan. 
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the  rate  of  12  Es.  per  cent,  per  annum,  and  by  way  of     ^  i^*^- 
further    security,  also    executed  on  the  same   day  a  Mjxtyloll 
warrant  of  attorney,  to  confess  judgment  on  the  bond,        '  ^^ 
with  a   defeazance  thereupon  endorsed  in  the  usual    Ankukdo- 

■^  CHUXDER 

form,  for  making  void  the  same  on  repayment  of  the      Saddle. 
sum  of  Rs,   20,000,  with  interest,  and  with  stay  of 
execution. 

By  indentures  of  lease  and  release,  bearing  date, 
respectively,  the  31st  of  August  and  the  1st  of  Sep  tern- 
ber,  1842,  the  release  made  between  Muddoosoodun 
Sandle  of  the  first  part,  the  Appellant  of  the  second 
part,  and  one  Edward  Hilder  of  the  third  part ;  Mud- 
doosoodun Sandle^  in  consideration  of  the  sum  of 
Es.  25,000  paid  to  him  by  Muttyloll  Seal,  conveyed 
the  family  mansion  and  other  real  property  in  Calcutta, 
to  the  use  of  the  Appellant,  in  fee.  The  sum  of 
Es.  15,000,  part  of  the  sum  of  Es.  25,000,  was  ap- 
plied in  part  payment  of  the  sum  of  Es.  20,000, 
secured  by  the  above  bond,  leaving  the  sum  of 
Es.  5,000,  due  upon  the  bond,  which,  with  the  sum 
of  Es.  25,000,  the  consideration  for  the  conveyance, 
made  up  the  sum  of  Es.  30,000. 

Upon  the  occasion  of  the  execution  of  this  convey- 
ance, the  interest  on  the  sum  of  Es.  2.0,000,  secured 
by  the  bond,  was  paid,  and  a  receipt  was  given  by  the 
Appellant  in  the  following  form : — ■''  Dear  Sir,  We 
received  from  you  the  sum  of  Es.  179  :  7,  being  the 
amount  of  interest  due  to  me  upon  your  joint  bond, 
up  to  31st  of  August  last.  I  om,  dear  Sir,  yours 
truly,  Muttyloll  Seal. — 1st  of  September,  1842.  Ba- 
boo Muddoosoodun  Sandle  and  Baboo  Annundochunder 
Sandle.'''' 

By  indenture  of  lease  of  the  same  date,  made  be- 
tween the  Appellant  of  the  first  part,  Muddoosoodun 

VOL.  V.  J 
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1849.  Sandle,  and  the  Eespondent,  Annundochwnder  Sandie 
MuTTYLoLL  of  the  sccond  part,  and  Edivard  Ililder  of  the  third 
part,  MuttijlolJ  Seal  demised  the  family  mansion  and 
other  real  property  in  Calcutta  to  3Iuddoosoodiin  San- 
die and  the  Eespondent  Annundochiinder  Sandie^  for 
the  term  of  three  years,  at  the  monthly  rent  of 
Es.  425,  clear  of  land-tax,  and  all  other  taxes  and 
deductions  whatsoever.  3Iuddoosoodim  Sandie  and  the 
Eespondent,  Annundochwnder  Sandie,  by  this  indenture 
covenanted  for  the  repairs  of  the  premises. 

Contemporaneously  with  the  execution  of  this  con- 
veyance and  lease,  Muddoosoodun  Sandie,  and  the 
Eespondent,  Annundochunder  Sandie,  also  executed  to 
the  Appellant  a  joint  and  several  bond  in  the  penal 
sum  of  Es.  50,000,  conditioned  for  the  payment  of 
the  rent,  and  for  the  performance  of  the  covenants 
contained  in  the  lease. 

On  the  21i\i.  oiJanuary,!'^  a,  Muddoosoodim  San- 
die paid  to  the  Appellant  the  sum  of  Es.  5,000,  on 
account  of  the  Es.  30,000,  and  the  Appellant  gave 
the  following  receipt  for  the  same  : — "  Eeceived  from 
Bahoos  Muddoosoodun  Sandie  and  Annundochunder 
Sandie  the  sum  of  5,000  rupees-  on  account. — Mutty- 
loll  SeaV^ 

The  amount  due  to  the  Appellant  was  reduced  by 
this  payment  to  the  sum  of  Es.  25,000;  and  from 
the  date  of  such  payment  the  sum  of  Es.  354  :  2  :  9 
only  was  paid  by  way  of  rent  under  the  lease,  in- 
stead of  the  monthly  rent  of  Es.  425,  before  re- 
served. 

\t^\'^^.^,  Muddoosoodun  Sandie  died  intestate,  leav- 
ing the  Eespondents  his  heirs  and  representatives, 
who  continued  to  pay  to  the  Appellant,  monthly,  the 
sum  of  Es.  354 :  2  :  9,  up  to  the  12th  of  March,  1846, 
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when  they  became  desirous  of  obtaining  a  re-convey-       ^^'^^-     ' 
ance  of  the  premises  comprised  in  the  indentures  of  Muttyloll 
lease  and  release,  and  thereupon  Messrs.  Grant  and         ^f^ 
Remfrv,  the  Eespondent^s  attorneys,  by  their  instruc-    Annundo- 
tions,  addressed  to  the  Appellant  a  letter  in  the  follow-     Sandle. 
ing  terms  : — "  Dear  Baboo — The  Sandles  have  handed 
over  to  us  Es.  25,000  odd,  to  pay  you  the  balance  of 
your  bonds  and  mortgage.     We  shall  be  obliged  by 
your  furnishing  us  with  a  memorandum  of  the  amount 
due,  when  we  will  send  it  to  you  and  receive  back  the 
deeds." 

The  Appellant  sent  no  answer  to  this  letter,  but  on 
the  31st  of  March^  1846,  caused  the  Eespondents  to 
be  served  with  a  notice  to  quit  the  premises  comprised 
in  the  deeds  of  conveyance,  and  in  the  lease. 

The  Eespondents'  solicitors  WTote  to  the  Appellant, 
tendering  the  principal  and  interest  due  to  the  Ap- 
pellant, and  demanded  the  re- delivery  of  the  title 
deeds  and  other  documents ;  the  Appellant  made  no 
reply,  but  on  the  15  th  of  April  commenced  proceed- 
ings at  law,  by  filing  his  plaint  in  covenant  on  the 
lease,  on  the  Common  Law  side  of  the  Supreme  Court, 
against  the  Eespondent,  Anmmdochimder  Sandle^  as 
the  surviving  lessee. 

The  Eespondents  then  filed  a  bill  on  the  Equity  side 
of  the  Supreme  Court  against  the  Appellant.  The 
bill  stated  the  several  matters  before  mentioned,  and 
alleged,  that  the  transaction  was  a  mortgage  transac- 
tion, and  prayed  that  it  might  be  declared  and  de- 
creed that  the  deeds  of  lease  and  release  in  fee,  and 
the  lease  for  years,  were  executed  and  delivered  by 
Muddoosoodun  Sandle,  and  by  him  and  the  Eespon- 
dent Annundochunder  Sandlc,  as  and  for  a  security 
for  repayment  of   such  loan,   and  advance,   and  in- 
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1849.        terest  thereon,  and  not  otherwise,  and  that  the  Re - 
MuTTYLOLL  spondents,   as  such  heirs   and  representatives  afore- 
^^^^       said,  were  entitled  to  redeem  the  messuages,  lands, 
Annundo-    tenements    and    hereditaments    therein    respectively 
Sandle.     mentioned  on  payment  of  the  principal  money  and 
interest  due  upon    such  loan,  and   that   an  account 
might  be  taken  of  what  was  due  to  the  Appellant  on 
the  security  for  principal  and  interest  thereof  ;   and 
that  the  Appellant  might  be  decreed,  upon  payment  of 
what,  on  the  taking  of  such  account,  should  be  found 
due  and  owing  on  the   security,  to  re-assign  and  re- 
convey   to    the   Respondents   the   messuages,    lands, 
tenements  and  hereditaments  respectively,  and  there- 
upon to  deliver  up  to  the  Respondents  to  be  cancelled 
the  indenture  of  conveyance  of  the   31st  of  August^ 
and  1st  of  Sejytemher^  1842,  and  the  lease  for  years, 
and  the  two  several  bonds,  and  to   enter  up  satisfac- 
tion on  the  two  judgments  thereon  respectively,  and 
to  deliver  over  to  the  Respondents  all  and  every  the 
title-deeds  of   the  messuages,   lands,   tenements   and 
hereditaments ;  and  that  the  Appellant  might  be  re- 
strained by  the  order  and  injunction  of  the  Court  from 
selling,  incumbering,   wasting  or  injuring  the  mes- 
suages, lands,  tenements  or  hereditaments,  or  convey- 
ing the  same  to  any  other  person,  and  from  further 
proceeding  with  the  action  of  covenant. 

The  Appellant,  by  his  answer,  admitted  that  Mud- 
doosoodun  Sandle  applied  to  him  to  lend  him  the  sum 
of  Rs.  30,000,  on  mortgage  of  the  property  in  ques- 
tion ;  but  he  denied  that  he  had  consented  to  do  so, 
and  alleged  and  insisted,  that  he  had  become  the 
absolute  purchaser  of  the  property.  He  admitted 
the  several  deeds  and  instruments,  and  the  several 
other  matters  hereinbefore  stated,  respecting  the  in- 
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terest  and  rent,   but  failed  to  give  any  satisfactoiy        1849. 

explanation  thereof ;   and  he  also  admitted  that,  on  Muptyloli. 
the  occasion  of  the  execution  of  the  deeds  of  cons'ey-        ''^^^ 

ance  and  other  instruments  before  mentioned,  he  had  A-vxundo- 

n  J  111  CHU-.OER 

rather  given  3Iaddoosoodun  Sandie  to  understand  that  Sandle. 
he  would,  as  a  matter  of  favour,  re-convey  the  pre- 
mises, comprised  in  such  deeds  of  conveyance,  on  such 
repayment  as  aforesaid,  but  he  insisted  that  no  legal 
obligation  for  him  to  do  so  ever  existed,  and  that  he 
considered  himself  discharged  from  any  moral  obli- 
gation so  to  re-convey  by  the  circumstances  in  his 
answer  mentioned. 

Evidence  was  given  by  the  Plaintiffs  of  the  value  of 
the  premises  comprised  in  the  conveyance  and  lease, 
by  which  it  appeared,  that  the  premises  were  of  greater 
value  than  Es.  25,000,  the  sum  advanced  by  the  De- 
fendant, and  evidence  V/^as  also  entered  into  to  show 
that  the  transaction  was  one  of  mortgage  only,  and  not 
of  absolute  sale.  Among  other  witnesses  examined  on 
behalf  of  the  Defendant,  was  the  solicitor  employed 
by  the  Appellant  and  Muddoosoodun  Sandie  and  the 
RespoDdent,  Annundochunder  Sandie^  in  the  transac- 
tions aforesaid.  He  deposed  that  the  Sandles  conversed 
in  English,  and  that  the  deeds  were  executed  in  his 
presence,  that  he  did  not  know  that  the  rnucurd  intent 
and  meaning  of  Muddoosoodun  Sandie  and  the  Ap- 
pellant Avas  to  give  and  take  a  conveyance  of  the 
real  property  by  way  of  security  only ;  that  he  never 
understood  that  the  deeds  were  intended  as  a  security^ 
but  that  he  believed  them  to  be  intended  as  a  bond 
fide  conveyance.  And  he  also  stated  that  he  did 
not,  while  employed  as  attorney  in  the  transaction  in 
question,  understand  the  same  to  be  one  of  loan  and 
security,  and  not  of  sale  and  purchase ;  and  that  he 
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1849.  c|i(i  not  know  or  believe  that  it  was  so  understood 

MuTTYLOLL  OY  cousidored  by  3Iudcloosoodun  Sandle,   the  Eespon- 

^f^  dent.   Anuundochunde?'  Sandle,  and  the  Appellant  re- 

Annundo-  spectively,  or  by  any  of  them,   except  that  the  bond 

CHUNDER  p       ,  -,        1         p  •  f 

Sandle.  01  the  13th  01  August  wdi^  a  temporary  security  tor 
Es.  20,000,  then  advanced,  which  was  to  be  taken  as 
part  of  the  consideration  for  the  conveyance  then 
under  preparation. 

The  cause  was  heard  on  the  18th  and  19th  of 
January^  1848,  before  the  Supreme  Court,  and  judg- 
ment was  delivered,  as  follows,  by  the  Chief  Justice 
Sir  Lawrence  Feel: — "The  instruments  which  were 
executed  do  not  contain  the  whole  agreement  be- 
tween the  parties,  nor  does  Mr.  Peard,  who  pre- 
pared them,  appear  to  have  been  acquainted  with 
the  whole.  The  bond  in  the  penal  sum  of  Es. 
40,000  is  conditioned  for  the  payment  of  the  sum 
of  Es.  20,000,  and  interest  at  12  per  cent;  in  fact, 
17  per  cent,  was  paid  on  this  sum;  and  whether 
the  additional  5  per  cent,  be  termed  commission 
or  interest  is  wholly  unimportant.  By  the  ori- 
ginal agreement  between  the  parties,  the  Es.  425  per 
month,  reserved  as  rent  under  the  lease  for  three 
years,  was  to  be  reduced  on  the  payment  of  the 
Es.  5,000  remaining  due  on  the  bond  before  men- 
tioned ;  yet  this  important  stipulation,  for  the  reduc- 
tion of  the  rent,  is  not  introduced  into  any  of  the 
instruments.  The  acts  of  the  parties  satisfy  us  that 
they  treated  this  transaction  from  the  first  as  one  of 
security,  aud  that  a  power  to  repurchase,  on  the  foot- 
ing of  a  redemption,  was  intended  to  be  reserved.  A 
.  few  days  intervened  between  the  execution  of  the 
bond  and  of  the  indentures  of  lease  and  release,  and 
the  lease  for  three  years.     Interest  for  these  few  days 
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was  calculated  and  paid  at  17  per  cent.,  and  not  isio. 
under  the  contract  evidenced  by  and  contained  in  the  Muttyloll 
bond ;  afterwards  the  interest  due  on  the  Es.  5,000,  '  ^^^ 
remaiuino-  due  on  the  bond  above  mentioned,  was  Annuxdo- 
blended  with  the  rent,  and  this  was  done  from  the  Sandle. 
first;  and  when  the  Es.  5,000  were  paid  off ,  the  re- 
duction took  place  under  the  original  contract,  and 
as  of  right,  without  any  new  negotiation  or  contract, 
yet,  under  the  instruments  executed,  no  such  reduc- 
tion could  be  claimed ;  the  rent  was  paid  as  rent,  and 
receipts  were  given  for  it  as  rent ;  but  it  was,  not- 
withstanding, as  to  part  at  least,  unquestionably  no- 
thing more  than  interest ;  the  blending  of  the  loan 
transaction  with  the  alleged  purchase  transaction  of 
the  interest  on  that  loan  transaction,  with  the  rent 
reservation,  the  exact  coincidence  in  amount  between 
the  rent  reserved  and  interest  calculated  at  17  per 
cent,  on  Es.  30,000,  the  reduction  of  the  rent  in  the 
same  exact  proportion,  the  payment  of  interest  at 
17  per  cent,  for  the  intermediate  days,  the  abate  for 
the  four  days  on  the  payment  of  the  Es,  5,000,  the 
non-application  for  the  bond  on  that  event,  its  reten- 
tion, and  the  form  of  the  receipt  which  is  given  on 
account,  form,  collectively,  a  very  strong  body  of 
proof  that  the  transaction  was  really  in  substance, 
whatever  the  form,  one  of  security.  We  lay  no  stress 
on-  the  evidence  of  admissions  by  the  Defendant,  on 
which  it  would  be  dangerous  (in  this  country  parti- 
cularly) to  rely.  To  this  evidence  must  be  added 
that  afforded  by  the  improbability  of  Mudiioosoodun 
submitting  to  terms  of  so  onerous  a  character,  if  it 
were  really  an  out  and  out  purchase.  The  evidence 
satisfies  us  that  Es.  25,000  would  have  been  a  very 
inadequate  price  for  the  whole  property.  Why,  then, 
should  the  seller,  selling  at  such  undervalue,  also  sti- 
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1849.  pulate  to  do  expensive  repairs  and  to  pay  all  the  costs 

MuTTYLOLL  of  tlie  convejaHce  ?      No  explanation  is  afforded  of 

^'^^  this  ;  but  if  the  transaction,  were  one  of  security,  the 

Annxjndo-  whole  would  be  explained.     Under  extreme  pressure, 

CHUNDER        .  ^77  -11 

Sandle.  indeed,  Muddoosoodun  might  have  entered  into  so 
improvident  a  contract ;  such  pressure,  however,  does 
not  appear  to  have  existed." 

By  a  decree  of  the  Supreme  Court,   dated  Jannary^ 
1848,    it  was  declared  that  the  indentures  of  lease 
and   release,    bearing   date   the    31st  of   August  and 
1st  of  September,   1842,  and  the  lease  bearing  date 
the    1st    of   September,    1842,    and   the  bond  of  the 
same  date,  ought  to  stand  as  a  security  for  the  repay- 
ment of  the  sum  of  Es.  25,000,  together  with  interest 
for  the  same  at  the  rate  of  17  per  cent.,  up  to   the 
time  of  the  tender  thereof  in  the  pleadings  mentioned, 
and  that  the  Appellant  should,  within  fourteen  days 
from  the  service  of  the  decree,  re-convey  and  deliver 
to  the  Respondents,  as  such  heirs  and  representatives 
as  aforesaid,  absolutely,  the  messuages,  lands  and  pre- 
mises in  the   indentures    of   lease  and   release  men- 
tioned, and  thereby  conveyed,  together  with  all  and 
every  the  title-deeds  and  muniments  then  in  his  pos- 
session,  control  or  custody,   and  should  also  deliver 
unto  the  Respondents,  as  such  heirs  and  representa- 
tives as  aforesaid,  the  two  several  bonds,  bearing  date 
respectively  the  13th  of  August,  1842,  and  the  1st  of 
September,    1842,    and  the  counterpart  of  the  lease, 
bearing  date  the  1st  of  September,  1842,  and  that  the 
Respondents  should  pay  the  costs  of  the  re-conveyance. 
The  Appellant  appealed  from  the  whole  decree. 

Mr.  Wigram,  Q.  C,  and  Mr.  Leith,   for  the  Ap- 
pellant, 

Contended,  that  the  transaction  was  one  of  purchase, 
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and  not  of  mortgage,  and  that  the  onus  was  upon  the  ^®^*- 

Respondents.     That  the  case  set  up  by  them,  that  the  Muttyloli, 

deeds  were  controlled  by  a  parol  defeazance,  was  not  '  ^ 

proved,  but,  on  the  contrary,  was  positively  denied  by  Anxundo- 

^  '  '  .     .  .  CirUNDEll 

the  evidence  of  the  solicitor  employed  in  the  trans-      Sandle. 

action.     That  the   deeds  themselves  superseded  any 

parol   evidence-     Stat,  of  Frauds  (29  Car.  II.,  c.  3). 

And  upon  the  testimony  of  the  witnesses  as  to  the 

value  of  the  premises  comprised  in  the   conveyance, 

they  referred  to  Small  v.  Attwood  (a). 

Mr.    Turner.,   Q.C.,  and  Mr.    Conyheare^   for  the 
Respondents, 

Insisted,  that  the  transaction  was  not  an  absolute 
sale,  but  was  in  the  nature  of  a  mortgage,  giving  the 
party  a  right  of  re-purchase,  on  the  footing  of  redemp- 
tion, England  v.  Codringion  (6),  Williams  v.  Owen  (c), 
Sevier  v.  Greemvay  (d),  1  Powell  "  On  Mortgages," 
p.  120  (4 

Lord  Langdale  : 

In  this  appeal,  although  we  think  it  is  not  without 
difficulty,  and  our  opinion,  if  given  in  detail,  might 
not  have  been  altogether  in  accordance  with  the  deci- 
sion of  the  Court  below,  yet,  giving  our  best  conside- 
ration to  the  whole  matter,  we  do  not  find  any  reason 
which  appears  to  us  sufficient  to  alter  that  decision. 
Under  these  circumstances,  we  must  dismiss  the  ap- 
peal with  costs. 

(rt)  1  Young,  491.  {b)  1  Eden,  169. 

{c)  5  Myl.  &  Cr.  303.  {d)  19  Ves.  413. 

{e)  (6th  Edit,  by  Gov.)  And  see  Maxwell  v.  Montacute,  Pr.  Ch. 
326.  Yowig  v.  Peachy,  2  Atk.  258.  Walker  v.  Walker,  2  Atk.  99  ; 
'and  Clench  v.  Wetherly,  Ca.  Temp.  Finch,  376,  in  which  cases  de- 
feazance had  been  supplied  on  parol  evidence. 

VOL.  V.  K 
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AxuxD  Lal  Sixg  Deo  -         -         .     Appellant^ 

AXI) 

Maharaja    Dheraj    Gurrood    Xa- 


12tli  &  13th 


TA       i>  I  Respondent."^ 

RAYUN  Deo,  Bahadur  -         -  ) 

On  Appeal  from  the  Sudder  Detocmny  Adazvliit,  at 
Bengal. 

X  HE  Respondent  in  this  case  was  the  Ruja  of  Pa- 
Peb.  I80O.  cheet,  a  province  situate  in  the  Jungle  mahals  of  Mid- 
A  grant  by  napore  ;  and  the  question  in  the  appeal  was,  whether 
of  PacAeei!,'of  ^hc  Itcspondent,  as  the  Raja  in  possession,  had  the 
a.'P&rgunwx,  Y\^i  to  resumc  a  pergunna  named  Kasacpar^  which 
Zemindary  or  formed  part  of  the  Zemindary  or  Rajship  of  Pacheetj 
cheelio  a'  ^"^^  which  had  been  gi-anted  by  a  former  Raja  of  Pa- 
member  of      ^j^^^^  ^^  ^j-^g  ancestor  of  the  Appellant. 

nis  laiuily,  ^'^ 

held  to  be  a  The  case  of  the  Eespondent  was,  that  Pacheet.,  by 
makitenLice  ^^^  and  the  usage  of  the  family,  constituted  a  Rajy 
only  and  re-  ^^^^  descended  entire  to  a  sino-le  heir,  to  the  exclusion 

sumption  de-  "^      _         ' 

creed  to  the    of  the  othcr  members  of  the  family  ;   and  that  a  grant 

session.  made  by  a  former  Raja^  of  part  of  the  Raj,  to  a  mem- 

Sembie:       |jgj,  q£  ^]^q  family,  cDured  only  duriuor  the  lifetime  of 

Urants  made  '' '  -^  ^  ^      ^ 

bytheprede-  the  grantor,  and  was  not  binding  on  his  successors. 
Baja  in  pos-  The  Appellant  denied  that  the  Zemindary  was  a  Raj^ 
session ^^Le-  .^^^   r^^   ^^^^^   descended    entire,    contendinsr   that   it 

tner  m  tee  or  '  c* 

for  mainte- 
nance, enure       ^y-  present :  Members  of  the  Judicial  Comm  ittee, — Lord  Brougham, 
thelifetimeof  -'-'Ord  Langdale,  Lord  Campbell,  the  EiglitHon.  Dr.  Lushingtou, 

the  grantor,     the  Eight  Hon.  T.  Pembertou  Leigh,  and  the  Eight  Hon.  Sir  Ed- 
and  are  not      ^.^^^,^1  j^^.^^^ 
binding  on  his  " 

successor. 

Whether  the  Zemindary  of  Pacheet  constitutes  an  indivisible  estate  of 
inheritance,  and  as  su''h  inalienable,   Qnvere  ? 
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■was  divisible  among  brothers,  and  had  been  divided        l^^^- 
in  the  Bengal  ^'qhy  1155  (1748-9  a.d.)  between  Muni  AnundTal 
Lai  and  his  uncle,  Mohun  L  d ;  that   on  the   death     '  *  ^_ 
of  Mohun  Lai.   his  brother,  Kanclum  Lai.   succeeded    Mah^uiaja 
to  Molain  LaVs  share,  and  that  aftervv^ards  Kuncliun     Gurkood 
LaV8  only  son  having  died,  he  adopted  as  his  son    "  j^j.^^ 
Sutroghun^  the  second  son  of  Muai  Lal^  and  gave    up 
to  Muni  Lid  the  w^hole  of  his  share  of  the  Zemindarg, 
except  Kasaepar^  which  he  gave  to   Sutroghun,  and 
that  this  title  was  confirmed  by  a  deed  executed  by 
Miuii  Lai,  the  great-grandfather  of  the  Eespondent, 
in  1775,  which  was  afterwards  confirmed  by  a  deed 
dated  ttie  7th  of  Mag,  1797. 

The  Appellant  and  Respondent  were  both  mem- 
bers of  the  Naragun  Deo  family,  in  whose  possession 
the  Zemindarg  or  Rajship  of  Fachect  had  remained  for 
several  generations. 

It  appeared  from  the  evidence,  that  previously  to 
the  country  in  which  Pacheet  is  situate  becoming  sub- 
ject to  the  English  Government,  the  affairs  of  the  Raj 
were  involved  iii  great  confusion.  In  1752,  one  Gur- 
rood  Naragun  w^as  Raja  ;  his  eldest  son,  Bheekhwi 
Lai,  died,  leaving  a  son  named  Muni  Lai,  and  whilst 
Jejuni  Lai  was  still  a  minor,  family  disputes  took  place, 
and  Gurrood  Naragun  and  most  of  his  children  were 
killed  in  a  sanguinary  conflict.  A  contest  then  took 
place  for  the  possession  of  the  Zemindarg,  and  Mohun 
L(d,  a  younger  son  of  the  deceased  Raja,  sought  to 
oust  his  nephew.  Muni  Lai,  and  usurp  the  Raj  by 
force.  Muni  Lai  was  worsted  in  these  conflicts  with 
Mohun  ImI,  and  Mohun  Lai  got  possession  of  part  of 
the  Raj,  and  in  this  possession  3Iuni  Lai  aj)peared  to 
have  acquiesced.  In  1765,  3Iuni  Lai  and  Mohun  Lai 
^vf'^e  both  forcibly  dispossessed  by  one  Jugut  Chund. 
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1850.  In  1769,  or  the  beginning  of  1770,  however,  Mmii 
AnundLal  Za/ regained  possession,  and  in  August,  1770,  Mohun 

iNG  Eo  j^^^^  ^^^^  without  issue.  Kunchun  Lai,  a  younger  bro- 
Maharaja   ^j^gj,  qI  Mohun  Lai,  and  uncle  of  Muni  Lai,  then  set 

Dheraj  .  '  ' 

GuRRooB  up  a  claim  to  a  share  of  the  Zemindar?/,  and  got  pos- 
Deo.  session  of  the  lands  held  by  Mohun  Lai.  In  the  mean- 
time the  British  power  had  become  supreme  in  the 
country,  and  in  Sej^temher,  1770,  Muni  Lai  petitioned 
the  Government,  through  the  Council  of  Eevenue  at 
Moorshedahad,  for  redress,  claiming  the  Raj  as  entire. 
This  led  to  an  investigation  of  his  right  by  the  Bri- 
tish authorities ;  Mr.  Hlgginson,  the  supervisor  of 
the  districts  of  Beerbhoom,  being  directed  to  inquire 
and  report  on  the  subject,  A  full  inquiry  was  insti- 
tuted, and  in  1771,  Mr.  LLigginson  reported,  that, 
by  custom  and  usage,  the  Raj  was  indivisible,  and  the 
eldest  heir  alone  entitled  to  succeed.  The  opinion 
of  the  Naioal)  of  the  Nazini  of  Moorshedahad  on 
the  question  of  the  right  of  succession  to  the  entire 
Raj  was  also  obtained,  which  was  likewise  in  favour 
of  Muni  LaVs  title,  and  accordingly,  in  March,  1771, 
on  the  ground  that  the  Raj  was  indivisible,  and  that 
Muni  Lai  was  alone  entitled  to  the  possession,  orders 
were  issued  to  Mr.  Hlgginson  to  instal  Muni  Lai 
in  the  Zemindary,  and  this  was  accordingly  done, 
and  he  became  Raja,  with  the  name  or  title  of  Ra- 
ghonath  Narayun.  Upon  the  dispossession  of  I^un- 
chun  Lai  he  fled  to  Ramgur ;  but  afterwards,  upon 
a  promise  of  protection  and  a  money  allowance,  he 
returned  to  Pacheet,  when  Muni  Lai  agreed  to  make 
a  provision  for  the  maintenance  of  Kunchun  Lai,  and 
accordingly  gave  him  the  2?ergunna  Kasaepar  for  that 
purpose.  About  this  time  Bahadur  ^ing,  the  only  son 
of  Kunchun  Lai.  died;  when  Kunchun  Zaif  adopted  as  his 
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son,  Siitroghun^  tlie  second  son  of  Muni  Lal^  to  whom 

he  granted  the  lands  which  Muni  Lai  had  given  him.   AnundLal 

Sing  Deo 

V. 

Maharaja 
Dhekaj 


Kunclmn  Lai  entered  into  possession  of  the  pcrgunua^ 
and  died  in  August^  1781,  and  Muni  Lai  then  resumed 
possession  of  Kasaepar.  Muni  Lai  died  in  17U2,  and  Gukkood 
was  succeeded  by  his  son,  Bliurut  Sikhur^  also  called  \)'^o. 
Raja  Gurrood  Naragun,  the  grandfather  of  the  Respon- 
dent. He  executed  a  deed,  dated  the  7tli  of  Mag,  1797, 
giving  Sutroghun  possession,  in  these  terms  : — "  As 
you  have  informed  me  that  you  are  in  possession  of 
pergunna  Kasaepar,  under  a  deed  granted  by  Maharaja 
Dheraj  Raghonath  Narayun  Deo,  my  father,  and  Kun- 
chim  Lai  Deo,  my  uncle,  and  that  you  now  require  a 
deed  from  me,  I,  therefore,  give  you  this  deed  without 
having  seen  those  two  deeds.  You  may  possess  it  ac- 
cording to  the  former  deeds."  Bhurut  Sikhur  afterwards 
attempted  to  take  back  /{'asaepar,  but  Sutroghim  con- 
tinued in  possession  until  his  death.  The  Government 
revenue  for  the  loergunna  was  always  paid  by  the  Raja 
of  Pacheet.  The  affairs  of  the  Zemindary  were  entrusted 
to  SutrogJam,  but  by  his  mismanagement  the  revenue 
was  allowed  to  fall  into  arrear ;  and  amongst  the  other 
property,  fifty-five  villages  of  the  pergunna  Kasaepar 
were  brought  to  sale  for  arrears  of  revenue,  and  sold. 
Raja  Gurrood  Narayun  petitioned  the  Government  for 
relief  against  these  sales,  as  having  been  effected 
through  oppression  and  fraud  exercised  towards  him 
by  the  native  officers  of  Government.  An  investiga- 
tion took  place,  and  a  report  was  made,  establishing 
the  justice  of  the  Raja  Gurrood  Narayun^  s  Q,Q>voc^hix\\i%\ 
and  in  1799,  an  order  was  passed  for  reversing  the 
sales  complained  of,  and  amongst  others,  the  sales  of 
the  Kasaepar  villages,  and  reinstating  the  Raja  in  the 
possession  of  his  Raj.      Raja  Uurrood  Narayun  died 
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1850.        in  ISIG,  and  was  succeeded  by  his   son,    Chyte  Sing^ 
AnuniTlal  called  Raja  Raghonath  Narayim,  the  father  of  the  Ite- 
SingDeo     gpontjent.     In  1818,  SwifroyAzm  died,  leaving  the  Ap- 
Mahakaja   pellant,  his  son,  an  infant.     In  that  year.  Raja  Bagho- 
GuERooD     nath  Nannjun  petitioned  to  have  tho  pergunna  Kasae- 
par  delivered  to  him,  on  the  ground  that  the  Raj  was 
entire,  and  had  devolved  solely  on  him,  and  that  no 
grant  made  by  his  ancestor  could  be  binding  upon  him. 
In  answer  to  this  application,  he  was  told  that  if 
he  had  any  claim  to  the  pergunna^  he  must  institute  a 
suit  to  establish  his  right.  He  died  some  time  in  1 819, 
without  having  instituted  any  proceedings  for  reco- 
very of  the  pergunna^  and  was  succeeded  by  his  son, 
the  present  Eespondent,  who,  on  the  25tli  of  February, 
1822,  filed  his  plaint  in  the  Provincial  Court  of  Cal- 
cutta.    Ey  the  plaint  he  alleged,  that  the  Zemindary 
of  Pacheet  had  descended  to   him  from  sixty-eight 
generations,  and  that  according  to  the  usage   of  his 
family,  the  eldest  son  of  a  deceased   Raja  succeeds 
to  the  Rajship^  and  is  entitled  to  possession  of  all  the 
lands  of  the  Zemindary^   and  household  property  and 
effects,   and  paying  the  Government  revenue  ;  while 
the    other   sons  and  brothers   of  the   deceased   Raja 
and  their  families  were  allowed  maintenance,  and  re- 
main subject  and   obedient  to  the   Raja.     He   then 
stated,  that  if  any  Raja,  during  his  Rajship,  gave  a  vil- 
lage or  pergunna  from  his  Zemindar}/,   at  a  low  rent, 
for  the  support  of  a  son  or  brother,  and  after  his  death 
his  eldest  son  succeeded  to  the  Rajship,  the  grant  and 
settlement  of  the  deceased  Raja  became  null  and  void, 
and  they  have  nothing  further  to  do  with  the  here- 
ditary Zemhidary  ;  that  according  to  family  usage,  the 
sale  and  gifts  of  the  former  Zemindars  continue  only 
during  their    RajiJup.    and  are  not  permanent :  and 
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tliat  whoever  becomes  the  Raja  after  their   death  has      J^:^!^ 
tlie  power  of  confirming  or  annulling  them,  and  of    AnuxnbLai. 
making  a  new  settlement.     The  Eespondent,  by  his    '    '  „. 
plaint,  further  stated,  that  his  great-grandfather,  Ra-    ^^g^'^fj"^ 
ghonath^  gave  the  perginina  Kasaepar  from  his  Zemin-     Gukkood 
dary  to  his  uncle,  Kanchun  Lai,  in  lieu  or  maintenance,         L)eo. 
and  that  the  latter  held  it  for  eight  years ;  and  that  after 
his  death,  in  1781-2,  J^aghonath,  according  to  usage,  re- 
sumed \h.Q  pergimna,  and  included  it  in  the  Zemindarg, 
and  paid  the  Government  revenue.     The   plaint   then 
went  on  to  state,  that  after  the  death  of  Raghonath,  the 
great-grandfather  of  the  Eespondent,  Maharaja  Dheraj 
Gurrood  Narayiui  Deo,  succeeded  to   the   Eajship,  and 
took  possession  of  the  pergiuina  of  Kasaepar  ;   and  he 
made  his  younger  brother,    Siitroghun,   the   manager 
of  the  affairs  of  the   Zemindarg,  who  for   some  time 
managed  the  Zemindarg,  subject  and  obedient   to   the 
Raja ;   though  he  was  afterwards  removed  from  the 
management  of  the  Zemindarg  for   embezzlement   and 
fraud.  The  Respondent  relied  upon  Ben.  Reg.  I.,  1800, 
as  decisive  upon  any  question  of  joint  property. 

The  Appellant,  a  minor,  appeared  by  his  guardian, 
and  by  his  answer  denied  the  allegations  of  the  Re- 
spondent, and  stated  that  the  Raj  ship  of  Pacheet  was 
divided  into  two  equal  parts  in  the  Bengal  year  1155, 
(1748-9),  in  the  time  of  the  former  rulers,  and  they 
managed  the  affairs  of  their  portions  of  the  Zemindarg 
for  twenty-two  years.  That  Mohun  Lai  died  in  the 
Bengal  year  1176,  and  his  brother,  Kunchun  Lai,  got 
possession  of  his  share.  That  disputes  about  the 
Zemindarg  arose,  and  the  son  of  Kunchun  Lai,  being 
dead,  Kunchun  Lai  chose  Satroghun,  the  second  son 
of  Muni  Lai,  as  his  own  son,  and  kept  only  the  per- 
giinna  of  Kasaepar  out  of  his  own  share,  and  gave 
the  rest  of  his  share  of  the  Zemindarg  to  Muni  Lalj 
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1850.        r^Yid   the  pcr(/unna   of    Kasaepcw,    with   his  personal 
AnuxdLal  property,  to  ^utro(/him,  and  gave  him  a  deed  for  it. 
^.  That   3Ium   Lal^   alias   Raghoaath   Narayun   Deo^   to 

Maharaja  confirm  the  right  of  Siiiroghim,  gave  him  another 
GauRooD  deed  for  the  proprietar}'  right  of  the  ijergunna  Kasae- 
Dm.  P^''^^  oj^  which  he  has  continued  to  have  possession, 
and  he  denied  the  allegation  of  the  Plaintiff,  that 
Raghonath  Narayun  Deo.^  the  father  of  his  grand- 
father, had  resumed  the  pergunna  of  Kasaepar.  He 
also,  by  his  answer,  asserted,  that  Uaja  Gurrood  Na- 
rayun Deo,  the  grandfather  of  the  Respondent,  never 
had  possession  of  the  Zemhidary  possessed  by  Sutro- 
ghim ;  but  in  consideration  of  Siitroghiui' s  right,  he 
gave  him  a  document  in  the  Bengal  year  1204 
(1797-8),  under  his  own  signature  and  the  seal  of 
the  Kazi',  and  accordingly,  Sutroghiui,  during  his 
lifetime,  paid  the  revenue  for  the  pergunna  of  Ka- 
saepar, with  that  of  the  Zemindary,  to  the  grandfather 
and  father  of  the  Plaintiff,  and  after  their  deaths  to 
the  Plaintiff  himself.  And  he  further  denied  the  alle- 
gation, that  the  Raja  had  not  power  to  make  a  grant 
for  any  longer  period  than  his  own  life,  asserting 
that  the  grants  made  by  the  ancestors  of  the  Plaintiff 
in  former  times  had  been  confirmed  and  continued 
after  their  death  ;  and  he  insisted  that,  as  seventy 
years  had  elapsed  since  the  alleged  division  of  the 
Zemhidary,  and  that  as  the  pergunna  had  regularly  de- 
scended to  the  Defendant's  ancestors,  as  proprietors, 
without  any  claim,  the  Plaintiff's  claim  was  barred. 

The  Respondent,  in  his  replication,  insisted  upon 
the  allegation  contained  in  his  plaint,  that  the  Zemin- 
dary  had  never  been  divided,  and  that  it  had  been  the 
ancient  family  usage  of  this  Rajship,  that  the  eldest 
son  of  the  deceased  Raja  became  the  Raja.  He  gave 
a  long  account  of  the  disputes  and  contests  which  had 
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taken  place  respecting  the  Zcmindary  since  the  year 

1754-5.     He   further   alleged,    that   it   was   a   mere 

fabrication  to  state  that  a  deed  was  giveo   in  1773 

by  Kunchun  Lal,   and  contended  that  the  deed  dated  Maharaja 

''  ^  .  Dheraj 

the  7th  of  3fa2/,  1797,   alleged  to  have  been  given    GKjrrood 

by  his  grandfather,  was  unworthy  of  credit.  He 
admitted  that  a  deed,  granting  perfftmna  Kasaepar 
to  the  father  of  the  Appellant,  had  been  executed 
by  his  grandfather,  and  he  gave  the  following  ex- 
planation of  the  fact.  He  said  that  his  grandfather 
had  made  the  Appellant's  father  manager  of  all  the 
affairs  of  the  Zemindanj,  but,  in  consequence  of  mis- 
conduct, he  subsequently  dismissed  him  and  took  the 
pergunna  under  his  OAvn  management ;  that  many 
false  suits  were  instituted  against  the  Raja^  and  he 
was  imprisoned,  and  the  whole  Zemindary  was  in 
danger  of  being  sold  in  parcels  by  the  litigant  parties. 
That  the  father  of  the  Defendant  induced  his  grand- 
father to  make  a  grant  of  the  pergunna  of  Kasaepar 
to  him,  to  save  the  entire  Zemindary  from  ruin.  He 
relied  upon  Ben.  Keg.  X.,  1800,  respecting  indivisible 
estates,  in  support  of  his  claim  to  resume  the  pergunna. 

The  Appellant,  having  attained  his  majority,  puvliS 
a  rejoinder  in  person,  and  insisted  that,  when  disputes 
arose  between  Muni  Lal  and  Mohun  Lal^  the  Zemin- 
dary was  divided,  and  there  was  then  no  custom  to 
prevent  its  division. 

The  evidence  was  conflicting.  On  the  part  of  the 
Eespondent,  evidence  was  given  that,  according  to 
law  and  usage  the  Zemindary  of  Pacheet  was  de- 
scendible as  an  entire  Raj^  to  a  single  heir ;  that  a 
grant  by  a  Raja  was  not  binding  on  his  successor,  but 
might  be  resumed ;  that  on  the  death  of  lumchun 
Lal^  in  1781,  Raja  Raghonath  JSfarayun,  the  great- 
grandfather of  the  Respondent,  entered  into  possession 

VOL.  Y.  L 
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of  tlie  pergnnna  in  disjDute,  and  that  the  deed  of  the 
7th  of  Matj,  1797,  dechiring  that  SutrogJmn  was  to 
hold  for  life  only,  was  duly  executed.  On  the  part 
of  the  Api)ellant,  evidence  was  adduced  to  show  that 
the  Zemindarij  was  a  divisible  inheritance,  and  had 
been  divided  between  Jl/zi!/?/  Xa^  and  Moimn  Lai ;  he 
put  in  evidence  a  deed, 'dated  the  26th  of  Jidi/,  1775, 
from  RagJionath  Narayun  Deo  to  Kunclum  Lai,  grant- 
ing Kimchim  Lai  the  pergnnna  Kasaepar,  and  giving 
his  second  son,  SutrogJmn,  for  adoption,  and  examined 
witnesses  to  show  that  ^utroghiin  had  succeeded  to 
the  pergunna  in  dispute,  by  inheritance. 

The  suit  was  brought  in  the  first  instance  before 
Mr.  Walpole,  the  second  judge  of  the  Provincial  Courts 
but  no  decision  was  given  by  him,  the  suit  being  re- 
ferred to  Mr.  James  Curtis,  the  fifth  judge.  He, 
on  the  27th  of  February,  1829,  delivered  judgment, 
and  decreed  the  Plaintiff's  claim  to  be  dismissed, 
declaring  that  the  pergunna  in  dispute  was  the 
hereditary  property  of  SutrogJmn,  and  that  the  pos- 
session of  the  Defendant  and  his  ancestors  had  been 
by  proprietary  right  before  the  Company's  Govern- 
ment, and  that  the  Plaintiff's  claim  to  the  hereditary 
property  of  the  Defendant  could  not  be  admitted 
or  heard  under  any  Eegulation ;  that  his  claim  was 
unfounded  and  improper,  and,  therefore,  ordered  that 
the  case  be  dismissed  with  costs,  and  the  Defendant 
to  be  in  possession  of  the  pergunna. 

The  Sespondent  appealed  from  this  decision  to  the 
Sudder  Dewanng^Adawlut,  at  Bengal,  and  filed,  on  the 
7th  of  February,  1833,  his  reasons  of  appeal  against 
the  Provincial  Court's  decree,  contending,  that  it  was 
contrary  to  evidence  and  the  family  usage ;  he  also 
filed  further  documentary  evidence  to  prove  such 
usage.    The  appeal  came  on  for  hearing  before  Mr, 
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Ii.  II.  liatiraf/,  one  of  the  Judges  of  the  Sadder  Dc-        ^''^-J^^- 

wanny  Court,  wlio,   on  the  26th  of  March^  18o':j,  pro-   An'vndLai. 

nouuced   the  decree  of  the  Court,   which   concurred     ''^^%     *^ 

with  the  opinion  of  the  Provincial  Judcrc,  and  ordered    Maharaja. 

11  Uhekaj 

that  the  claim  and  appeal  ot  the  Appellant   should  be     Gurroou 

dismissed,  and  the  decision  of  the    Calcutta  Provincial        i)^^^^ 
Court  affirmed,  with  costs. 

The  Eespondent  presented  a  petition  to  the  Sadder 
Court,  praying  for  a  review  of  judgment,  suumitting 
that  the  decree  was  contrary  to  the  provisions  of  the 
Ben.  Eeg.  X.  of  1800  (a),  and  the  law  and  the  usage 
of  the  family.  He  also  petitioned  the  Governor- 
General  of  India  on  the  subject  of  the  S udder  Court's 
decree,  alleging,  that  such  decree  was  opposed  to  the 
established  usage  of  the  country  in  which  the  per- 
gunna  was  situate. 

(ff)  Regulation  X.  of  1800  recognises  tlie  custom  of  indivisible 
estates  .of  inlieritance  in  the  Jungle  mahals. 

Section  I.  enacts,  that  "  By  Eegnlation  XI.  of  1793,  the  es- 
tates of  proprietors  of  land  dying  intestate,  are  declared  liable  to 
be  divided  among  the  heirs  of  the  deceased,  agreeably  to  the  Hindoo 
or  Mahomedau  laws.  A  custom,  however,  having  been  fonncl  to 
prevail  in  the  jungle  mahals  of  Miclnapore  and  other  districts,  by 
which  the  succession  to  landed  estates  invariably  devolves  to  a  single 
heir,  without  the  division  of  the  property,  and  Ihis  custom  having 
been  long  established,  and  being  founded  in  certain  circumstances  of 
local  convenience,  which  still  exist,  the  Grovernor-Greneral  in  Coun- 
cil has  enacted  the  following  rule,  to  be  in  force  in  the  provinces  of 
Bengal,  Behar  and  Orissa,  from  the  date  of  its  promidgation. 

"Sect.  II.  Regulation  XI.  1793,  shall  not  be  considered  to  super- 
sede or  affect  any  established  usage  which  may  have  obtained  in  the 
jungle  mahals  of  Midnapore  and  other  districts,  by  which  the  suc- 
cession to  landed  estates,  the  proprietor  of  wliich  may  die  intestate, 
has  hitherto  been  considered  to  devolve  to  a  single  heir,  to  the  ex- 
clusion of  the  other  heirs  of  the  deceased.  In  the  mahiJs  in  ques- 
tion, the  local  custom  of  the  country  shall  be  continued  in  f idl  force 
as  heretofore,  and  the  Courts  of  Justice  be  guided  by  it  in  the  deci- 
sion of  all  claims  which  may  come  before  them,  to  the  iuheritance 
of  landed  property  situated  in  those  mahaUy 
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1850.  ^n  official  inquiry  was  made  in  the  Government 

AnundLal  offices,  to  ascertain  what  records  were  in  existence 
feiNG^  EG    concerning   the    proceedings  of    1771,    whereby  the 
Maharaja   hereditary  right  of  Muni  Lai  to  the  Zemindary^  as  an 
Gdrkood     indivisible  Raj^   had  been  investigated.     The  conse- 
^Deo7^    quence  of  these  inquiries  was,  that  additional   docu- 
ments, relative  to  the  proceedings  of  1771,  were  pro- 
duced, showing  the  investigation  which  had  then  taken 
place,  and  the  decision  which  had  been  then  come  to 
in  favour  of  the  rights  of  Muni  Lai ;  some  additional 
precedents  of  decisions  supporting  the  Eespondent's 
claim  to  succeed  to  the  entire  Raj  were  also  produced. 
By  an  order  of  the  Suclder  Court,  bearing  date  the 
25th  of  ^ay,  1837,  it  was  ordered,  that  a   review  of 
the  case  should  be  admitted,  and  the  case  restored  to 
its  former  number. 

The  review  being  admitted,  the  appeal,  with  the 
further  evidence,  came  on  again  before  Mr.  R.  R 
Rattray,  and  that  Judge  was  of  opinion  that  his  former 
decision  ought  to  be  reversed.  In  giving  judgment, 
on  the  21st  of  August,  1838,  he  said,  "  As  it  appears 
by  the  letter  of  Mr.  Alexander  Iligginson,  supervisor 
of  the  districts  of  Beerhhoom,  and  others,  to  the 
Council  of  Moorshedahad^  dated  the  21st  of  January, 
1771,  and  especially  by  the  opinion  of  the  deputy 
minister  of  the  Nazim  of  Moorshedahad,  regarding 
the  Zemindary  of  the  chukla  of  Pacheet,  and  by  the 
letter  of  the  Council  of  Moorshcdabad,  which  was 
sent  with  the  order  of  the  deputy  minister,  that  Muni 
Lai  had  absolute  possession  of  the  Zcmindary  of 
Chukla  PacJieet,  and  that  a  maintenance  was  allowed 
to  Kunchun  Lai,  as  being  a  descendant  of  the  younger 
brother,  and  that  the  expenses  allowed  to  Kimchtm 
Lai  for  his  possession  and  management  of  the  chukla 
of  PaQhcet  was  discontiuuedj  which  removes  the  pica 
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of   the  Defendant   tliat  the  Zemindar y   was   divided        ^•^^^• 

between  Muni  Led  and  Mohun  Lai  in  the  Bengal  year   AnundLal 

1155,  and  that  after  the  death  of  Mohun  Led  the  half  of        '  ^ 

the  Zemindarn  went  to  Kunchim  Lai.  and  that  Sutro-    Maharaja 

/  '  Dhekaj 

ghun  got  a  gift  of  tJie  pergiinna  from  Kiinchnn  Lal^  and     Guhkood 

afterwards  from  Bhurut  Sikhiir,  alias  Raja  Gurrood  X)£y_ 
Narayim^  in  the  Bengal  year  1204,  and  the  Defendant 
has  no  further  right  to  the  i^ergunna  by  inheritance  or 
by  gift ;  for  if  the  father  of  the  Defendant  had  really 
possession  of  the  property  in  dispute  by  right  of  in- 
heritance, there  was  no  need  of  taking  a  gift  of  it,  and 
if  the  Raj  and  Zemindarij  had  been  divided  between 
Muni  Lai  and  Mohun  Lal^  a  scjDarate  contract  would 
certainly  have  been  made  by  the  Nazim  of  the  pro- 
vince or  the  Company's  Government  with  each  of 
them,  which  was  not  done."  He  then  proceeded, 
"  The  Defendant  pleads  the  limitation  of  time,  which 
deserves  no  attention,  as  it  is  not  applicable  to  this 
case,  for  it  appears  by  the  papers  of  the  case  that 
the  property  in  dispute  was  given  for  the  mainte- 
nance, and  by  the  family  usage  the  new  Raja  has 
the  power  of  continuing  or  resuming  it,  and  if  any 
Ra'ja  had  not  resumed  it,  he  had  the  power  of  con- 
tinuing it  by  the  family  usage ;  and  the  limitation  of 
time  cannot  be  applied  to  the  proprietary  right  of  the 
Defendant,  and  this  suit  was  instituted  within  a  short 
time  after  the  death  of  Sutroghun'^  and  he  directed 
that  the  papers  in  the  suit  should  be  laid  before  an- 
other Judge. 

The  case  accordingly  came  before  Mr.  Ahcrcromhie 
Dick,  another  of  the  Judges  of  the  Suddcr  Court,  who 
differed  from  Mr.  Rattray,  and  was  of  opinion  that  the 
decision  of  the  Provincial  Court  of  Calcutta,  and  the 
former  decision  of  the  Sudder  Court  was  proper,  and 
should  bo  affirmed.     lie  gave  his  judgment  on  tho 
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2nd  of  Deccmhcr^  1839,  as  follows : — "  It  clearly  appears 

AxuND  Lal  by   the  English  papers  received,  that  Muni  Lai,  alias 

'  ^^^_  ^°     Raja  Raghoiiuth  Ncirayun,   got   orders  for  the  entire 

Maharaja    zeniindarn   from   Government    and   the   Naivah.    and 

DlIERAJ  Tin 

Gdrkood  for  a  monthly  allowance  to  be  made  to  Kunchun  Lal ; 
but  although  every  search  has  been  made,  no  such 
document  has  been  found  to  show  that  Raja  Ragho- 
nath  Narayim  obtained  possession  of  the  entire  Ze- 
mindary,  or  that  Kunchun  Lal  received  his  allow- 
ance. On  the  contrary,  it  is  quite  clear  by  the  docu- 
ments produced  by  the  Defendant,  that  after  get- 
ting the  order,  Raghonath  Narayun  agreed  to  leave 
to  Kunchun  Lil  the  pergunna  of  Kasacpa?',  and  Kun- 
chun Lal  to  give  up  the  rest  of  his  Zemindar g  to  ^luni 
Lal,  which  was  done.  It  is,  therefore,  my  opinion 
that  this  claim  of  the  Plaintiff  is  not  connected  with 
family  usage,  and  the  Plaintiff  is  not  competent  to 
annul  an  adjustment  made  between  those  two  which 
has  continued  so  long  a  time  merely  upon  family 
usage,  which  has  nothing  to  do  with  this  case,  and  I, 
therefore,  think  that  the  claim  of  the  Plaintiff  should 
not  be  admitted,  and  that  the  decision  of  the  Pro- 
vincial Court  and  former  decision  of  this  Court,  should 
be  affirmed." 

The  Court  being  thus  divided  in  opinion,  it  became 
necessary  to  resort  to  a  third  Judge,  and  the  case 
came  before  Mr.  Lcc  Warner,  who,  on  the  24th  of 
February,  1840,  pronounced  the  final  decree  in  the 
cause,  by  which,  concurring  Avith  Mr.  Rattray,  he 
decreed  the  appeal  and  reversed  the  previous  deci- 
sions of  the  Provincial  and  Sadder  Courts.  The  prin- 
cipal part  of  his  judgment  was  in  these  terms : — "  It  is 
my  opinion,  that  the  claim  of  the  Plaintiff,  for  the 
reasons  hereinafter  given,  is  in  every  respect  correct, 
for  one  of  the  reasons  of  Mr.  James  Curtis.  Judge  of 
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the  Provincial  Court,   stated  iu  his  decision  of  the        '^^''^• 
27th  of  Fehruarrj^  1829,  is,  that  in  the  year  lloo,  the  Axi-ndLal 
Zemindary  oi  Pacheet  was  divided  between  Miinl  Lai    '^^'"^^^^ 
and  Mohuii  Lai  by   3IooJcund  Deo,    the   Zemindar  of  Maharaja 
J-Htmgur,  m  halt-shares,   by   which  the  lamily    usage    Guruood 
that  the  Zemindar y  is  not  divided  has  not  been  proved  ;       "deo  ^^ 
but  when  the  Company's  Government  was  established, 
it  appears  that,  on  the  4th  of  May,  1771,   Pntja  Ra- 
ff honath  Narayiin  was  put  in  full  possession  of  hjs   Raj 
by  the  order  of  the  then  Government,  and  of  the  Zemin- 
dar y  ;  and  before  that  he  had  an  order  of  the    Ncauah 
and  the  usual  investiture,  and  the  petition   which  the 
agent  of  KuncJmn  Lai  presented,    that  the  half  of  the 
Zemindary  was  his  right,  and  that    Muni  Lai  Ikighonath 
Narayun  Deo  had  forcibly  taken  it,  was  rejected ;  and 
he  was  informed  that  if  he  would  go  to  Pacheet  he 
would  get  a  proper  allowance,  as  he  was  a  descendant 
of  a  younger  brother  of  the  family,  by  which  the  divi- 
sion of  the  Zemindary  between  Muni  Lai  and  Mohun 
Lai  was    annulled,  and  the   entire  Zemindary  was  re- 
s  tored  to  the  Raja.     The  ground  of  the  Judge  of  the 
Provincial  Court  on  this  point  is  defective  and  un- 
availing.    Eegarding  the  second  ground,  on  the  limi- 
tation of  time,  that  after  such  long  possession  the  case 
cannot  be  admitted  by  the  Court,  under  Reg.  III.  of 
1793,  and  sec.  iii.  Reg.  II.  of  1805,  as  stated  in  his 
decision,  it  is  necessary  to  consider  the  claim  in  this 
case,  whether,  by  the  order  of  the  9th  of  December^ 
1818,   it  is  really  the  time  of  dispossession  or  not; 
but  as  the  suit  originated  in  the  order  of  the  Collector 
to  appoint  a  guardian  and  to  institute  the  suit,  and 
there  was  no  dispute  before  that  for  the  talook  in   dis- 
pute, which  was  given  for  maintenance,  and  the  former 
Rajas  had  the  power  of  confirming  or  resuming  it  by 
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the  family  usage,  tlie  time  should  be  reckoned  from 
the  date  of  the  Collector's  order  which  gave  rise  to 
the  claim,  and  it  is  clear  that  the  suit  of  the  Plaintiff, 
Appellant,  has  therefore  been  instituted  within  the 
prescribed  time ;  moreover,  the  possession  of  the  Re- 
spondent and  his  ancestor  was  only  for  maintenance, 
and  not  for  money  or  any  other  consideration  to  give 
a  proprietary  possession  :  it  is,  therefore,  necessary  to 
ascertain  whether  this  j^ergimna  was  given  for  main- 
tenance or  acquired  by  inheritance  without  the  con- 
sent or  confirmation  of  the  Rajas.  It  certainly  appears 
by  the  English  letter  and  inquiries  of  1771,  and  of  the 
agent  of  the  Governor- General  at  Hazaribauc/h,  which 
were  made  by  order  of  the  Government,  into  the 
usages  of  this  family,  that  the  eldest  son  becomes  the 
Baja^  and  gets  full  possession  of  the  entire  Zemindary^ 
and  the  other  sons  and  heirs  have  a  maintenance. 
There  is,  therefore,  no  doubt  that  the  pergunna  in  dis- 
pute is  included  in  the  Zemindary,  and  the  Defendant 
can  have  no  hereditary  right,  although  before  the  Com- 
pany's Government  there  were  frequent  transfers  and 
contentions.  It  is  not  necessary  to  inquire  into  them ; 
the  order  of  the  4th  of  il/a/y,  1771,  is  sufficient  and 
conclusive  for  the  trial  of  this  case." 

From   this   final   decree,    the   present   appeal   was 
brought,  and  now  came  on  for  hearing. 


Mr.  Turner^  Q.  C,  Mr.  Forsyth^  and  Mr.  Maule, 
for  the  Appellant, 

Contended,  that  the  hereditary  right  of  the  Appel- 
lant to  the  pergunna  through  Kimchun  Led  was  proved, 
denying  that  it  was  the  custom  or  usage  of  the  family 
that  a  single  heir  should  succeed  to  the  entire  Zemin- 
dary^  or  that  the  Zemindary  was  inalienable,  and  sub- 
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mitted,  that  such  custom,  if  it  formerly  existed,  had 
been  infringed  by  the  division  of  the  Zemindary  he- 
tween  Muni  Lai  and  Mohim  LaL-  That  the  grant  of 
the  pergunna  to  Kunchim  Lal^  and  confirmed  to  Sutro- 
(/hun,  was  in  fee,  and  did  not  terminate  with  the  life  of 
the  grantor,  and  was  not  liable  to  resumption  or  an- 
nexation to  the  Zemindary  by  the  Respondent  as  the 
reigning  Raja  ;  though  if  such  grant  was  for  mainte- 
nance only,  it  might  have  been  resumable.  That  as 
the  Ai^pellant  and  his  ancestors  had  been  so  long  in 
possession,  the  onus  jyi^obandi  was  upon  the  Respon- 
dent to  prove  the  custom  to  resume. 


1850.    . 
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Mr.    Wigram,   Q.  C,    Mr.   Lloyd,  Q.  C,  and  Mr. 
Edmund  F.  Moore,  for  the  Respondent, 

Submitted,  First,  that  the  pergunna  in  question 
formed  part  of  Pacheet,  which  was  a  Raj  and  indi- 
visible, descending  entire  to  a  single  heir  to  the  ex- 
clusion of  the  rest  of  the  family,  and  that,  according 
to  the  entailed  character  of  the  Raj,  like  a  Scotch 
entail,  was  not  barrable.  Second,  that  the  only  title 
of  the  Appellant's  father  to  the  pergimna  was  under  a 
deed  of  gift  and  provision  for  life,  which  did  not  enure 
beyond  the  lifetime  of  the  grantor.  Third,  that,  ac- 
cording to  the  law  and  usage  of  the  family,  it  was  not 
competent  for  any  former  Raja  to  bind  his  successors 
by  a  permanent  grant  of  property  belonging  to  the 
Raj,  and  even  if  such  grant  had  been  in  fee,  being  made 
by  a  former  Raja,  it  was  not  binding  on  the  Respondent, 
and  was  resumable  by  him.  Fourth,  that,  according 
to  the  provisions  contained  in  the  deed  of  the  7th  of 
May,  1797,  the  pergunna  reverted,  on  the  death  of  the 
Appellant's  father,  to  the  Raj. 

VOL.  V.  M 
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1850.  The  authorities  referred  to  upon  the  question  of  Pa^ 

AntjndLal   cheetheing  a  Eaj  and  inalienable,  were  Ben.  Eegs.  XI. 

Sing  Deo     ^^  j^gg  ^^^^  ^    ^^  -^g^Q  .   -^  ^y  Macnaghten' s  Princi- 

Maharaja  pies  of  Hindoo  Law,  7  ;  1  Strmige^s  Hindoo  Law,  198, 
auRRooD  208  (2  Edit.) ;  and  Raja  Deedar  Hossein  v.  Ranee 
^  DEr""     Zuhoor-oon-Nissa  {a). 

Judgment  was  delivered  by 

Lord  Langdale  : 

22nd  Feb.,  In  this  case,  an  action  was  brought  in  the  Provincial 
J^5^  Court  of  Calcutta  by  the  Kespondent,  Maharaja  Dheraj 
Gurrood  Narayun  Deo,  against  the  Appellant,  Anund 
Lai,  to  recover  from  him  the  possession  of  \h.ei pergunna 
of  Kasaepar,  part  of  the  Zemindary  of  Pacheet,  situate 
in  the  Jungle  mahals  in  the  Presidency  of  Bengal. 

By  the  decree  of  Mr.  James  Curtis,  made  in  the 
Provincial  Court,  on  the  27th  of  February,  1829,  it 
was  ordered,  that  the  case  should  be  dismissed,  that 
the  Defendant  (the  Appellant,  Anund  Lai)  should  be 
in  possession  of  the  pergunna  in  dispute,  and  that  all 
the  costs  ef  the  Court  should  be  charged  to  the  Plain- 
tiff. From  this  decree  the  Eespondent  presented  an 
appeal  to  the  Sudder  Dewanny  Court  at  Calcutta,  and 
on  the  hearing  by  Mr.  Rattray,  on  the  26th  of  March, 
1833,  it  was  adjudged,  that  the  decision  of  the  Pro- 
vincial Court  was  in  every  respect  just  and  proper. 
The  exceptions  of  the  Plaintiff  (the  now  Eespondent) 
were  held  to  be  vain,  his  claim  and  appeal  were  dis- 
missed, and  the  decision  of  the  Provincial  Court  was 
affirmed.  After  this  the  Eespondent  presented  a 
petition  for  review  of  judgment,  and  the  petition 
having  been  granted,  the  cause  was  again  heard  by 
Mr.  Rattray,  on  the  21st  of  August,  1838  ;  the  Ee- 
{a)  2  Moore's  Ind.  App.  Cases,  441, 
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spondent  then  produced  several  additional  documents,        1850. 
and  it  was  held  by  Mr.   Rattray^  that  the  documents   anunbLai. 
produced  by  the  Plaintiff  proved  his  claim,  and  there-     ^^^^  ^^^ 
upon  Mr.   Rattray  decreed  that  his  former  decision    Mahakaja 
should  be  reversed ;  but  the  concurrence  of  another     gurrood 
Judge  being  necessary,  under  the   circumstances,   he     •^'i^'^q  ^^' 
ordered  the  papers  to  be  laid  before  another  Judge,  to 
pass  a  final  order.     The  case  was  afterwards  brought 
before  Mr.    Ahercrombie  Dick,  another  Judge  of  the 
Sudcler  Dewanny  Court,  at  Calcutta,  and  on  the  2nd 
of  December,  1839,  he  held,  that  the  claim  of  the  Plain- 
tiff ought  not  to  be  admitted,  and  that  the  decision 
of  the  Provincial  Court,  and  the  first  decision  of   Mr, 
Rattray,  should  be  affirmed.     In   consequence  of  this 
difference  of  opinion,  it  was  ordered,  that  the  papers 
should  be  laid  before  another  Judge  to  pass  a  final 
order.     Under  these  circumstances  the  case  was  again 
heard  before  Mr.  Edivard  Lee  Warner,  who  concurred 
with  Mr.  Rattray  in  the  opinion  recorded  by  him  on 
the  21st  of  August,  1838,  and  differed  from  Mr.    Dich 
in   his   opinion   recorded  on   the  11th  of   September, 
1839,  and  finally  ordered,  that  the  claim  and  appeal 
of   the  Plaintiff  should  be  decreed,  that  the  former 
decree  of  the  Sudder  Deioanny  Court,  dated  26th   of 
March,  1833,  which  affirmed  the  decision  of  the    Cal- 
cutta Provincial  Court,   should  be  reversed,  and  that 
the  Plaintiff  should  be  put  into  possession  of  the  pro- 
perty in  dispute,  and    the    costs    of   the  Court.     It 
is  from  this  decree  that  the   present  appeal  to    Her 
Majesty  in  Council  is  presented  by  Anund  Lai,  the 
Defendant  in  the  cause  below,  and  now  the  Appellant. 
It  appears  that  the  family  of  Narayun  Deo  had  in 
some  way  had  possession  of  the  Ra,jship  and  Zemindary 
of  Facheet  lor  several  generations,  and  that  for  several 
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years  before  the  year  1769,  the  possession  had  been 
AnundLal  the  subject  of  great  and  violent  contention,  amount- 
ing to  actual  war  between  the  different  members  of 
the  family.  Muni  Lai  was  the  eldest  son  of  the  eldest 
branch.  He  had  two  uncles,  Mohun  Lai  and  Kun- 
chun  Lai.  Mohun  Lai  had  possession  of  and  claimed 
to  be  entitled  to  part  of  the  Zemindarjj^  or  the  part  of 
the  lands  comprised  in  the  Zemindary.  Upon  his 
death,  in  1769,  his  brother,  Kunchim  Lal^  became 
possessed  of  such  part  of  the  Zemindary  or  land  as 
had  been  possessed  by  Mohun  Lai,  and  in  1770,  Muni 
Lal^  as  Zemindar,  complained  to  the  Council  of  Eeve- 
nue  of  Moorshedahud,  that  he  had  been  forcibly  dis- 
possessed of  his  Zemindary ;  that,  after  expelling  one 
member  of  his  family,  he  had  got  possession  of  part 
of  the  Raj  and  Zemindary,  but  that  Mohnn  Lai  had 
also  a  part,  and  after  his  death,  Kunchun  Lai  had  been 
in  possession  of  some  iiergunnas  of  the  Zemindary,  and 
intended  taking  more.  He  stated,  that  by  the  ancient 
custom  of  the  family  for  many  generations,  after  the 
death  of  the  Raja,  the  eldest  son  succeeded  him,  and 
the  other  sons  had  a  maintenance  for  life,  and  that  the 
Tiemindary  was  never  divided.  He  therefore  prayed 
that  the  family  usage  of  the  Zemindary  might  be  in- 
quired into,  and  that  he  might  be  ordered  to  be  put 
into  possession  of  the  whole  Zemindarg. 

In  consequence  of  this  complaint  and  request,  an 
inquiry  was  instituted  and  a  report  made,  and  in  the 
result,  and  on  the  7th  of  March,  1771,  the  Council  of 
Revenue  concluded,  or  came  to  the  determination, 
that  the  succession  to  the  whole  Zemindary  devolved 
by  inheritance  to  the  Raia  Muni  Lai,  and  that  Kun- 
chun Lai  (his  uncle)  ought  to  have  a  reasonable  and 
equitable  allowance  for  his  subsistence,  which,  in  right 
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of  his  being  descended  from  a  junior  brancli   of   the 
family,  was  secured  to  him  by  a  clause  in  the  sunud. 

The  Naib  Dewan's  perwanna  of  investiture  was  ob- 
tained and  sent  to  Mr.  Higginson,  the  supervisor  of 
Pacheet.,  who  was  desired  to  instal  Muni  Lai  in  the 
Zernindary^  and  in  May^  1771,  Mr.  HigghiBon  installed 
him  in  the  whole  Zemindary^  and  delivered  to  him  the 
NaivaVs  perwanna^  and  the  customary  khilate  on  the- 
occasion.  Kimchun  Lai,  on  hearing  that  he  was  de- 
prived of  his  share  of  the  Zemmdm-y  which  he  had 
possessed  (which  Mr.  Lliggimon  calls  the  half  of  the 
Zemindary),  retired  to  Ramgur,  and  was  invited  to 
return,  with  a  promise  of  protection  and  the  enjoy- 
ment of  a  monthly  allowance  for  himself ;  with  this  he 
does  not  appear  to  have  been  at  first  contented,  for^ 
on  the  15th  of  June,  1772,  ho  complained,  by  his 
vakeel,  that  he  had  been  supplanted  in  his  division  of 
the  Zemindary,  and  he  prayed  tliat  he  might  be  re- 
stored to  his  Zemindary  ;  he  was  answered,  that  if  he 
would  return  to  Pacheet,  an  equitable  and  reasonable 
allowance  would  be  granted  to  him  for  his  subsist- 
ence, as  was  due  to  him  by  a  clause  in  the  sunud. 

Soon  after  this  Bhadur  Sing,  the  only  son  of  Knn- 
chun  IjuI,  died,  and  in  August,  1773,  Kunchun  Lai 
adopted  as  his  son,  Sutroghun  (the  second  son  of  the 
Raja  Muni  Lai),  and  committed  to  him  what  is  called 
the  whole  property,  during  the  life  and  after  the  death 
of  Kunchun  Lai. 

1^0  contemporaneous  instrument,  executed  by  Muni 
Lai,  is  produced ;  but  the  pergunna  of  Kasaepar  being 
within  or  part  of  the  Zemindary  of  Pacheet,  some 
arrangement  was  entered  into  between  Muni  Lai  and 
Kunchun  Lai,  and  a  deed  is  produced,  dated  the  26th 
of  July,  1775,  by  which  Muni  Lai  is  alleged  to  have 
agreed  as  follows : — ''As  my  uncle,  Kunchun  Lai,  has 
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1850.        relinquished  his  half  of  the  Raj,  and  come  to  terms 

AnijndLal   with  me,  I  have  ^\YQnJh.Q pergunna  oi  Kamepar  to 

Sing  Deo     j^-^^^^     ^^^   ^^    j^^    j^^g    ^^    g^^     j^^    j^g^g    ^sked   me    to 

Maharaja  giye  him  Mudhun  Lai  (another  name  for  Sutrog]iun\ 
GuRRooD  whom  he  would  adopt,  and  keep  as  his  son  ;  I  have, 
therefore,  according  to  the  request  of  m.j  uncle,  given 
him  Mudhun  Lai,  in  the  presence  of  [the  persons 
named  in  the  deed],  in  whose  presence  he  has  given 
the  entire  pergunna  and  all  his  property  to  Mudhun 
Lai,  and  also  have  given  the  pergunna  and  entire  pro- 
perty of  my  uncle  to  Mudhun  Lal^ 

The  question  in  this  cause  depends  entirely  on  the 
title  which  Kunchun  Lai  had  or  obtained  to  the  per- 
gunna of  Kasaepar. 

The  Appellant  alleges,  that  the  Raja  had  a  right  to 
alienate  any  part  of  the  Zemindary  ;  and  that  Kunchun 
Lai,  even  if  he  had  no  previous  right  to  Kasaepar, 
acquired  a  right  to  it  by  the  deed  of  the  26th  of  July, 
1775,  and  that  the  circumstances  under  which  Kun- 
chun Lai  had  possessed  a  portion  of  the  Zemindary 
were  such,  that  the  relinquishment  of  his  claim  to  it 
was  a  sufficient  consideration,  if  any  consideration 
were  required,  for  the  grant  to  him  of  the  pergunna  of 
Kasaepar. 

The  Eespondent,  on  the  other  hand,  contends,  that 
the  Zemindary  was  indivisible  or  inalienable,  and  con- 
sequently, that  Muni  Lai  was  incapable,  for  any  con- 
sideration, to  transfer  any  portion  of  it  to  Kunchun 
Lai,  so  as  to  bind  his  successor  in  the  Zemindary  ; 
he  further  insists,  that  Muni  Lai  did  not  att  empt  to 
make  an  absolute  gift  of  Kasaepar  to  Kunchun  Lai, 
but  gave  it  to  him  only  for  the  maintenance,  or  pan  of 
the  maintenance,  to  which  he  was  entitled  from  the  Raia, 
and  that  the  gift  (being  only  for  maintenance)  could 
have  no  binding  effect  against  the  successor  of  the  Raja. 
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The  Appellant  admits  that  a  grant  for  maintenance        isso. 

ceases  with  life  of  the  grantor,  and  he  relies  on  the   AnundLal, 

power  of  the  Raja  to  alienate,  and  the  actual  aliena-     Si^^Ueo 

tion  which  he  says   was  made,  and,  under  these  cir-    Maiubaja 

I)heka.t 
cumstances,  the  title  of  the  Plaintiff  fails  in  either     Gukuood 

case;  first,  if  the  Raja  was  incapable  of  alienating       "^i^^o^^ 

any  part  of  the  Zemindarij^  or,  secondly,  if  the  grant 

of  Kasaepar  was  for  maintenance ;  and  as  it  appears 

to  us,  that  the  inalienability  of  the  Zemindary  has  not 

been  sufficiently  established,  it  is  necessary  for  us  to 

consider,  whether  or  not  the   grant  of  Muni  Lai  of 

Kasaepar  to  Eunchun  Lai  was  for  maintenance  ?     If  it 

was,  the  Appellant  has  no  title  to  it. 

We  consider,  that  by  the  proceedings  in  1770  and 
1771,  from  which  Eunchun  Lai  in  vain  attempted  to 
obtain  relief  in  1772,  it  was  clearly  established  that 
Muni  Lai  was  entitled  by  inheritance  to  the  whole 
Zemindar])^  and  that  his  uncle,  Eunchun  Lal^  was  in- 
titled  to  an  equitable  and  reasonable  allowance,  to  be 
granted  to  him  for  his  subsistence.  It  was  in  this 
state  of  their  respective  rights,  that  the  transaction  of 
1773,  or  of  1773  and  1775,  took  place.  It  may  be 
questionable  whether  the  deed  of  the  26th  of  July, 
1775,  is  genuine  ;  but  supposing  it  to  be  so,  Muni  Lai 
thereby  gave  the  pergunna  of  Kasaepar  to  Eunchun 
Lai,  without  making  any  mention  of  maintenance, 
and  the  circumstances  of  the  case  were  such  that 
there  might  have  been  an  intention  to  give  more  than 
maintenance,  and  that  for  valuable  consideration. 
Nevertheless,  there  is  nothing  in  the  deed  to  prove 
that  in  this  gift  of  the  pergunna  of  Kasaepar,  more 
than  a  provision  for  maintenance  was  intended,  and 
documents  of  a  subsequent  date  appear  to  us  to  show 
satisfactorily  that  no  more  was  intended. 

Kimchun  Lai  died  about  1781,  and  was  succeeded 
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1850^       \)j   h{g   ado^jted   son,   Siih'oghun,   the   second    son  of 
AnundLal   3fum  Lai.     Muni  Lai  died  in  1792,  aad  was  succeeded 
'  ^.  in  the  Zemindarij  by  his  eldest  son,  Bhuriit  Sikhur.    If 

]\[ahaeaja    i\^Q   arrant  of  Kasaepar  to  Kimchun  Lai  had  been  a 
GuRRooB     valid  permanent   grant,  Sutroghmi   was   entitled   to  it 
Djio.        without  any  re-grant  or  confirmation  by  Bhurut  Sikhur ; 
but  on  the   7th  of  May,   1797,  as  he  says,  without 
having   seen   the  former   deed,   Bhurut  Sikhur  exe- 
cuted a  new  deed,  authorising   Sutroghim  to  possess 
Kasaepar,  according  to  the  former  deeds.     This  deed 
is  quite  consistent  with  the  supposition  that  the  former 
deed  was  a  grant  for  maintenance,   but  inconsistent 
with  the  supposition  that  the  former  deed  was  absolute. 
We  do  not  think  that  the  least  credit  is  due  to  the 
deed  of  contemporaneous  date  alleged  to  have  been 
executed  by  Sutroghim  to  Bhurut  Sikhur. 

It  appears  by  the  report  of  Mr.  Vander  Hagden  (in 
January,  1799),  that  the  country  was  in  a  very  un- 
settled state,  that  Bhurut  Sikhur  was  in  a  very  great 
pecuniary  difficulties  ;  and  proceedings  were  adopted 
to  set  aside  sales  which  were  supposed  to  have  been 
improperly  obtained  from  him.  And  some  disputes 
were  subsisting  between  Sutroghim  and  Bhurut  Sikhur, 
respecting  the  payment  of  so  much  of  the  revenue  of 
the  Ticmindary  as  was  due  from  Sutroghun,  in  respect 
of  Kasaepar,  part  of  the  land  within  the  Zemindary,  to 
Bhurut  Sikhur,  by  whom  the  revenue  of  the  whole  Ze- 
mindary  was  payable  to  Government,  and  also  in  respect 
of  a  money  allowance  for  maintenance,  which  Sutro- 
ghun claimed  to  be  due  to  him  from  Bhurut  Sikhur. 

On  the  15th  of  August,  1803,  Sutroghim  presented 
a  petition  to  the  Governor,  in  which  he  complained  of 
Bhurut  Sikhur ;  that  he  had  stopped  an  allowance  in 
cash  made  to  him  by  deed ;  besides  which,  he,  Sutro- 
ghim, had  the  pcrgimna  of  Kasaepar,  for  his  mainte- 
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nance ;  and  that  BJiwiit  Sikliur  had  made  a  grant  of  that       ^^oo. 
pergunna  given  for  his  maintenance  to  the  son  of  his  Anu^^dLal 
eldest  son.     He  alleged  further,  that  he  was  enjoying    '  ^^^^,^  ^^ 
Kasaepar  as  a  maintenance  from  his  father  and  his  Maharaja 

•  \  1  n  DhERAJ 

uncles  (^Muni  Lai  and  Kunchun  Lal)^  and  that  the  Raja,  Gurrood 
his  brother  (Bhicrut  Sikhur),  when  he  succeeded  to  the  "deJ.^ 
Raj,  gave  him  a  deed,  under  his  seal  and  signature, 
confirming  the  former  deed,  and  had  it  registered  ;  j^et 
he  was  prepared  to  take  the  law  into  his  own  hands  and 
eject  the  petitioner  from  the  pergunna.  Upon  this 
petition  Bhuruf  Sikhur  was  ordered  to  report  in  twelve 
days  ;  what  was  done  upon  it  does  not  appear ;  but 
it  seems  that  Sutroghun  was,  for  that  time,  quieted  in 
his  possession  of  Kasaepar,  for,  in  November,  1804,  he 
presented  another  petition,  in  the  commencement  of 
which  he  states,  that  he  was  well  by  favour  of  the 
magistrates,  to  whom  it  was  addressed ;  and  that  the 
pergunna  of  Kasaepar  was  for  his  maintenance,  and 
that  he  had  enjoyed  it  by  paying  the  Government 
revenue  to  the  Raja  annually ;  and  again  complain- 
ing, that  the  Raja  evaded  j)ayment  of  his  annual  allow- 
ance, and  also  intended  to  take  possession  of  the  per- 
gunna again  ;  this  petition  was  also  referred  to  the 
Raja  to  report,  and  we  have  no  account  of  what  was 
done  upon  it ;  but  it  seems  that  Sutroghun,  not  re- 
ceiving his  money  allowance  from  the  Raja,  neglected 
to  pay  to  the  Raja  the  contribution  due  for  Kasaepar 
to  the  revenue  of  the  Zemindary,  payable  by  the  Raja, 
and  an  offer  was  made  to  Sutroghun  to  have  Kasaepar 
excluded  from  the  Zemindary,  and  entered  in  his  own 
name,  if  he  agreed  to  it.  The  dispute  was  continued, 
and  was  explained  by  a  statement  of  Mr.  Impey,  the 
assistant  collector  at  Bancoorah,  made  on  the  9th  of 
Ajrril,  IS  10. 

VOL.  V.  N 
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Anu.vd  Lal 
Sing  Deo 

V. 

Maharaja 
Dheraj 

GURROOD 
IsARAYUX 

Deo, 


Bhurut  Sikhur  died  in  1810,  and  was  succeeded  by 
Chyte  Sing,  who  died  in  1819,  and  was  succeeded  in 
the  Zemindar y  by  the  Respondent. 

SutrogJian  Sing  died  in  1818,  and  was  succeeded 
by  the  Appellant. 

The  dispute  which  subsisted  between  Bhurut  SilcJmr 
and  Sutroghun  continued  between  the  Respondent  and 
the  Appellant. 

And  the  question,  as  has  been  stated,  is,  whether 
Sutroghun  was  entitled  to  Kasaepar  absolutely,  or  only 
for  his  maintenance  ?  And  having  regard  to  the  re^ 
spective  claims  of  Muni  Lal  and  Kunchun  Lal,  in  1770, 
to  the  proceedings  of  the  Council  of  Revenue,  the 
deeds  of  177o  and  1775,  the  confii'mation  of  the 
grants  of  1775  by  the  deed  of  1797,  and  the  distinct 
statements  and  admissions  made  in  1803  and  1804  by 
Kunchun  Lal,  we  are  of  opinion,  that  Kunchun  Lal  was 
entitled  to  Kasaepar  only  for  his  maintenance,  and 
consequently,  that  the  Raja  (the  Plaintiff  in  the  cause 
below,  and  now  the  Respondent)  was  entitled  to  re- 
cover possession. 

We  shall,  therefore,  humbly  report  to  Her  Majesty 
that  the  appeal  ought  to  be  dismissed,  and  the  decree 
of  the  24th  of  Februarg,  1840,  affirmed  ;  but  consider- 
ing the  great  length  of  time  during  which  the  Appel- 
lant continued  in  possession  of  the  pergunna  in  ques- 
tion, and  the  serveral  decisions  which  have  at  different 
times  been  pronounced  in  his  favour,  it  appears  to  us, 
that  we  may,  without  impropriety,  recommend  the 
dismissal  of  the  appeal  without  costs.* 

*  This  oase  is  reported  in  the  6th  Ben.  8ucl.  Dew.  Eep..  p.  282' 
nom.  '•  i'/iu/id  Lal  Sing  v.  Maharaja  Gurundnarain  Deo^  See  also 
Beebee  Purichurn  Koomnree  v.  Maharaja  Gurundnarain  Deo,  (6.  Ben. 
iSud.  Dew  Kep.,  p.  140,)  and  Mussummaut  Mahranee  v.  Benes 
Pershad  Eat  (4  Ben.  Sud.  Dew.  Kep.,  p.  62.) 
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Raja  Sutti  Chuex  Ghosal 

AND 

Sri  Mudden  Kisiiure  Indoo 


Appellant, 


Respondent. 


On  Apipeal  from  the  Sadder  Dewanny  Adaivlut  at 
Bengal. 

XHIS  was  a  petition  to  dismiss  an  appeal.  The 
parties  executed,  in  India,  a  razinamah  (deed  of 
compromise),  for  the  settlement  of  their  respective 
claims,  the  subject  of  the  cause,  and  for  the  withdrawal 
of  the  appeal,  upon  certain  conditions  specified  therein, 
which  respected  the  taking  the  accounts  of  the  wasikd, 
or  mesne  profits.  The  petition,  besides  praying  for 
the  withdi-awal  of  the  appeal,  praj^ed,  that  directions 
might  be  given  to  the  Siidder  Dewanny  Court  to  carry 
into  effect  the  terms  of  the  deed  of  razinamah. 

Mr.  Turner,  Q.C.,  in  support  of  the  Petition. 
Mr.  Wigram,  Q.C.,  for  the  Eespondent. 

Their  Lordships  granted  leave  to  withdraw  the 
appeal,  but  refused  to  make  an  Order  directing  the 
Sudder  Dewanny  Court  to  carry  into  execution  the 
terms  of  the  deed  of  razinamah ;  leave  being  reserved 
to  the  j^arties  to  appl)^  to  the  Court  below,  to  take 
further  proceedings  under  such  agreement. 

*  Present :  Members  of  the  Judicial  Committee, — LordLaugdale, 
Lord  Campbell,  the  Eight  Hon.  Dr.  Lushington,  the  Right  Hon.  T. 
Pcmljcrton  Leigh,  and  the  Eight  Hon.  .'Sir  Edward  Eyau. 


12th  Feb., 
1850. 

Petition  to 
dismiss  an  ap- 
peal from  the 
Sudder  Coui't 
in  India,  and 
for  an  Order 
directing  that 
Coiu't  to  carry 
into  execution 
the  terms  of  a 
deed  of  com- 
promise, upon 
which  the 
■withdrawal  of 
the  appeal 
was  founded, 
refused. 

All  this 
Court  will  do, 
in  such  cir- 
ciimstances, 
is  to  make  am 
Order  of  dis- 
missal, re- 
seiving  to  the 
parties  leave 
to  apply  to 
the  Court  in 
India,  to  tak& 
further  pro- 
ceedings in 
pursuance  of 
such  agree- 
ment. 
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1850.  The  following  Order  in  Council  was  made  upon  the 

EajaStjtti  Petition: — 
Ghosal  "  ^^®^'  Majesty,  having  taken  the  said  report  into 

^-  consideration,  was  pleased,  by  and  with  the  advice  of 

l&isHOEE  Her  Privy  Council,  to  approve  tnereoi,  and  to  order, 
Indoo.  g^g  'I-  -g  i^^ereby  ordered,  that  the  said  appeal  be,  and 
the  same  is  hereby,  dismissed,  with  leave  to  the  par- 
ties to  apply  to  the  said  Court  of  Sudder  Dewanny 
Adawhty  to  take  further  proceedings  in  pursuance  of 
the  said  agreement,  whereof  the  Judges  of  the  Court 
of  Sudder  Deivanny  Adcavlut,  at  Fort  William^  in  Ben- 
c/alj  for  the  time  being,  and  all  other  persons  whom  it 
may  concern,  are  to  take  notice,  and  govern  them- 
selves accordingly." 
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DooLUBDASs     Pettamberdass    and  j    .       ,,     , 
others \     ^^  ' 

AND 

Eamloll     Thackoorseydass     and )  ,,  7    ,  * 

others ^hcsponJents^ 

On  Appeal  from  the  tSupremc  Court  of  Jadlcaiurc 
at  Bo  nib  a  I/. 

•XHIS  was  an  action  on  promises  brought  by  the    27tli  &  25tk 
Eespondcnts,  Ramloll  Thackoorseijdass^   Liickinschund         ^JJ^^' 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Langdale,       Wa^-er  con- 
Mr.  BaronParke,  the  Kight  Hon.  Dr.  Lushington,  the  Right  Hon.   tracts  between 

T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Rvan.  the  Piaintifis 

"  °  "  and  Defend- 

ants upon 
the  price  that  Pafna  opium  w<nild  fetch  at  the  next  Goyernment  sale  at 
Calcutta  ;  each  party  knowing  that  the  other  might  use  means  to  enchance 
or  depress  such  price.  Ilehl,  that  the  bidding  at  the  sale  by  one  of  the 
Plaintifls,  though  done  colourably,  and  as  it  appeared  only  to  em^hance 
the  price,  was  no  fraud  on  the  Defendants,  or  upon  the  public,  as  he  had 
a  right  in  common  with  all  the  world  tobid  at  such  sale, and wasnot  pre- 
cluded from  recovering  the  amount  of  such  wager  contracts  by  the  fact, 
that  such  bidding  tended  to  biing  about  the  event  by  which  the  wager 
was  to  be  won. 

Held  also,  that  employing  a.  gents  at  such  sale  (all  of  whom  were  cogni- 
zant that  the  object  was  to  enhance  the  price  of  opium  sold)  to  bid,  there 
being  no  cri  men.  falsi  committed,  did  not  constitute  an  illegal  conspirac}'; 
or  such  fraud  as  would  vitiate  the  wager  contracts. 

The  comTtiou  law  ofieuce  of  engrossing  or  regrating  applies  only  with 
respect  to  the  necessaries  of  life. 

By  the  6th  Article  ofthe  Convention  between  Oreat  Britain  andFrance, 
the  French  G  overnment  had  a  right  to  demand,  out  of  the  quantities  sold 
at  the  G(Jvcrnmont  sale,  .'iOO  chests  of  opium  at  the  avera^je  rate  of  sale. 
Held,  that  uofraud  on  the  verdors  was  committed  by  inducingthe  French 
Consul  to  exercise  that  option  in  fa  voxir  of  tho  Phiintiffs. 

After  the  contracts  were  entered  into,  and  an  action  commenced  in  the 
Supreme  Court,  wager  contracts  were  declared  invalid  by  the  Act  ofthe 
Indian  Legislature,  No.  21  of  1848,  which  enacts-"  that  all  agreements, 
whether  made  in  speaking,  writing,  or  otherwise,  by  way  of  gaming  or 
wagering,  shall  be  null  and  vo  id,  and  no  suit  shall  be  allowed  in  any  Court 
cf  Law  or  Eqidty  for  recovering  any  siun  of  money  or  valuable  thing 


no 


CASES    IN    THE    PRIVY    COrXCIL 


1J50. 

booltjpdass 
Pettamber- 

BASS 

and  others 

V. 

Hamloll- 
Thackoor- 

SEYDASS 

and  others.' 


3fimneera?7i,  and  others,  trading  in  Bombay^  in  tlic 
name  and  firm  of  "  Ragoonathdass  RcwiloU,^^  against 
the  Appellants,  Dooluhdass  Pettamherdass^  Lellachund 
Pettamherdass^  Amhaixim  Pettamherdass,  and  Jetta 
Pettamherdass^  trading  in  Bombay  under  the  name  and 
firm  of  "  Dooluhdass  Pettamberdass,^^  to  recover  the 
amount  of  forty-five  wager  contracts  made  between 
the  Plaintiffs  and  Defendants  in  October,  1846,  on  the 
average  price  of  Patna  opium  at  the  next  Govern- 
ment sale  at  Calcutta.  The  parties  were  Hindoo  mer- 
chants and  bankers  at  Bombay. 

The  plaint  contained  forty-five  counts.  The  first 
count  stated,  that  on  the  20th  of  October,  1846,  in 
consideration  that  the  Plaintiffs,  at  the  request  of  the 
Defendants,  then  promised  to  pay  the  Defendants 
within  a  reasonable  time  after  notice  of  the  first  public 
sale  of  opium  to  take  place  at  Calcutta,  next,  after 
the  making  of  the  said  promise,  such  a  sum  of  money 
as  should  be  equal  to  five  times  the  amount  of  the 
difference  between  the  average  price  of  one  chest  of 
Patna  opium  of  the  opium  to  be  sold  at  such  first 
public  Government  sale  (to  be  calculated  according  to 
the  actual  price  which  the  whole  amount  of  Patna 
opium,  which  should  be  sold  at  such  first  public  Go- 
vernment sale,  should  be  sold  for  and  realize),  and 
the  sum  of  Es.  1,386  if  such  average  should  be  less 
than  the  sum  of  Es.  1,386  per  chest,   the  Defendants 


alleged  to  be  won  on  any  wager,  or  intnist(!d  to  any  person  to  abide 
the  event  of  any  game,  or  on  which  any  wager  is  made." 

Held,  that  this  Legislative  Act  did  not  aflect  existing  contracts,  or 
actions  already  con-mienced  upon  such  contracts  ;  there  being  no  words 
in  the  Act  sufficient  to  show  the  intention  of  the  Legislature  to  affect 
exip-ting  rights. 

Statutes  are, jjriV/aa/aae,  deemed  to  be  prospectiveonly,  "  Nova  consti- 
tuiio  J'uluris  forinam  imponere  debet,  non  prceteritis.'" 

Moon  V.  Durdea  (2  Exch.  Bop.  22)  approved  of. 

The  case  of  Levi  v.  Lrvi  (0  Car.  &  Fay.  2.'}i»),  ob^j'^rvod  upon  ami  qu».'s- 
tioned, 
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promised  to  pay  the  Plaintiffs  within  a  reasonable  time,        i^^o. 
after  notice    of  such  first  public    Government  sale   of  Doolubdass 
opium,  at   Calcutta^  such  sum  as  should  be   equal  to    ^^c^^g^^^' 
five  times  the  amount  of  the  difference  between  the    *°^  others 

V. 

sum  of  Rs.  1,386  and  the  average  price  of  one  chest  Kamlool 
of  Patna  opium,  of  the  opium  to  be  sold  at  such  first  ^y?as8^' 
public  Government  sale,  to  be  calculated  as  aforesaid,  ^^^  others. 
if  such  average  should  exceed  the  sum  of  Es.  1,386 
per  chest.  That  the  average  price  per  chest  of  the 
Patna  opium  sold  at  the  first  public  sale  of  opium, 
which  ^ook  place  at  Calcutta,  next  after  the  making 
of  the  said  promise,  viz.,  the  7th  of  December,  1846, 
was  Es.  1,793,  one  quarter  of  a  Eupee,  and  44  Eeas 
per  chest,  and  exceeded  the  sum  of  Es.  1,386  per 
chest  by  Es.  407,  one  quarter  of  a  Eupee,  and  44  Eeas 
per  chest ;  and  that  five  times  the  amount  of  such 
excess  amounted  to  Es.  2,036,  3  quarters,  19  Eeas, 
of  which  the  Defendants  had  notice,  and  that  the  De- 
fendants, although  a  reasonable  time  had  elapsed,  did 
not  pay  such  dift'erence  or  any  part  thereof.  The 
Plaint  contained  thirty-two  other  counts  upon  similar 
contracts,  varying,  however,  in  dates  and  amounts. 
The  thirty-fourth  count  stated,  that  on  the  19th  of 
Octoher,  1846,  in  consideration  that  the  Plaintiffs,  at 
the  request  of  the  Defendants,  would  then  pay  the 
Defendants  the  sum  of  Es.  450,  the  Defendants  pro- 
mised the  Plaintiffs  to  pay  the  Plaintiffs  within  a  rea- 
sonable time  after  notice  of  the  first  public  Govern- 
ment sale  of  opium,  to  take  place  at  Calcutta,  next, 
after  the  said  promise,  such  a  sum  as  should  be  equal 
to  five  times  the  difference  between  the  sum  of 
Es.  1,400  and  the  average  price  of  one  chest  of  Patna 
opium,  of  the  Patna  opium  to  be  sold  at  the  first 
public  Government  sale   of  opium,   to  take  place  at 
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iHoO.         Calcutta^  next,  after  the  said  promise,  whether  the  said 

DouiTuiiDAss  average  should  exceed  or  be  less  than  the  said  sum  of 

"^^^lA^^^^"  ^^-  ^■)^^^  (such  average  to  be  calculated  in  the  same 

and  others    manner  as  the  average  in  the  fii'st  count  mentioned). 

Ramlool     The  remaining  eleven   counts  were  upon  similar  con- 

'^"sE^^  dTss"    ^I'^cts,  whereby,  in  consideration  of  a  present  payment, 

and  others,    the  Ees2^ondents  were  to  receive  the   differences  of  the 

average  above  the  fixed  sum. 

The  Defendants  pleaded,  first,  71011  assumpsit,  deny- 
ing the  several  contracts  as  made ;  secondly,  that  the 
Plaintiffs  caused  the  Defendants  to  enter  into  and 
make  the  several  contracts  and  promises  in  the  plaint 
mentioned,  and  that  the  Defendants  were,  in  fact,  in- 
duced to  enter  into,  and  make  the  same  and  each  of 
them,  through  the  fraud  and  covin  of  the  Plaintiffs  and 
divers  other  persons  in  collision  with  them.  Thirdly, 
that  the  average  price  per  chest  of  the  Patna  opium, 
so  sold  at  the  said  public  G(n*ernment  sale  as  in  the 
said  several  counts  was  alleged,  was  an  average  price, 
enhanced  by  and  through  the  fraud  and  covin  of  the 
Plaintiff's  and  others  in  concert  and  collision  with  them. 
Fourthly  (an  additional  plea,  filed  by  leave  of  the 
Court),  that  the  lilast  India  Company,  for  a  long  time 
previously  to,  and  until,  and  at  the  respective  times 
of  the  making  of  the  promises  in  the  above  counts 
mentioned,  had  been,  and  were  accustomed  to  hold 
periodically,  public  and  auction  sales  of  Patna  opium, 
at  Calcutta.,  upon,  under,  and  subject  to,  certain  ac- 
customed terms  and  conditions,  and  which  terms  and 
conditions  were,  during  and  at  the  several  times  afore- 
said, publicly  known ;  to  wit,  at  Bombay  aforesaid,  and 
that  duriijg  all  the  times  aforesaid,  it  was  a  practice 
and  usage,  in  Bombay,  to  speculate  and  traffic  by  way 
of  wager,  upon  the  chances,  and  contingencies  of  the 
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prices  of,  and  for  which,  tlio  Patna  opium  to  be  offered        ^^•5*^- 
for  sale,  and   bid  for  at  the   said  accustomed   sales,  Doolubdass 
should  be  sold  and  knocked  down,  and  that,  according     ^  ^^^^^ 
to  the  course  of  dealing  and  usage  of  and  amongst    ^"^^  others 
merchants  and  others  engaged  in  the  said  speculation     Eami.oli. 
and  traffic,  in  Bombay^  the  words  "First  public   Go-      seydass* 
vernment  sale,"  "  First  sale,"   "First  sale  to  be  made   and  others. 
by  Government,"  "First  auction,"  or  any  other  words, 
phrase,  or  expressions  whatcA-er,  signifying  or  refer- 
ring to  either  of  the  public  sales  hereafter  to  be   held, 
did,  during  and  at  the  times   aforesaid,  when  written, 
or  used  and  employed,  in  any  and  every  contract,  en- 
gagement, or  promise,  in  or  connected  with  the   said 
speculation  and  trathc,  signify,  refer  to,  and   denote  a 
sale  or  sales  to  be  held  under,  upon,  and  subject  to 
the  accustomed  terms  and  conditions,  and  not  other- 
wise :  and  that  the  several  contracts  and  promises  of 
the  Defendants,  in  the  above  counts  mentioned  and 
set  out,  were  respectively  made  at  Bomhajj   aforesaid, 
and    subject,   according  to  the  usage   and  course  of 
dealing,  and  with  reference  thereto,  and  that  the  first 
public  Government  sale  in  the  contracts  and  promises, 
and  in  the  above  several   counts  respectively  men- 
tioned, was,  and  signified,  and,  at  the  respective  times 
of  the  making  of  the  contracts  and  promises,  and  all 
along  was,  by  the  Plaintiffs  and  by  the  Defendants, 
intended  to  signify,  such  usual  public  auction  sale  of 
the  East   India   Company,  under  and   subject  to  the 
accustomed  terms  and  conditions  as  should  then  next 
take  place ;  and  the  Defendants  averred  that  no  public 
Government  sale   under  or  subject  to    the   terms  or 
conditions,  or  according  to   the  usage  and   course  of 
dealing,  or  according  to  the  intent   and   meaning  of 
tlie  contracts  and  promises  respectively,  and  of  the 
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IH30.       parties  tliereto,  as  in  tliis  plea  above  described,  IiaJ^ 

DooLiJBDAss  since   the  making  of  the   contracts   and  promises,  or 

DAss     '  either  of  them,  and  before  tlie   commencement   of  the 

and  others    suit,  tukcu  place  ;  but  that  on  the  day  in  that  behalf 

Eamloll     in  the  several  counts  described,  a  certain  public   Go- 

sEYDAss '    vernm'ent  sale   of  opium   at  Calcutta,  being'  the  next 

and  others,   p^l^lic  Government  sale  of  opiuni  after  the  making  of 

the  several  contracts  and  promises,  did  in  fact  take 

place,   the  terms  and  conditions   of  which  sale  last 

aforesaid,  were  and  are   materially  different  from   the 

accustomed  terms  and  conditions. 

The  Plaintiffs  joined  issue  on  the  Hret  plea,  and 
traversed  each  special  plea  by  the  general  replication^ 
de  injiirid. 

%\\e,  cause  was  tried  before  the  Chief  Justice,  Sir 
Erskine  Perry ^  and  Sir  William  Yardlejjy  Puisne  Judge^ 
in  il/«r(?/?,  1849.     Prom  the  evidence,  taken  under  a 
commission  at   Calcutta,  and  given  viva  voce  at  the 
trial,  it  appeared,  as  laid  in  the  plaint,  that  on  the 
20th  of   October,   1848,  the  Appellants  and  Eespon- 
dents  mutually  entered  into  verbal  contracts,  by  way 
of  wager,  to  the  effect,  that   the  Respondents  woiil^ 
pay  to  the  Appellants  such  a  sum  of  money  as  should 
be  equal  to  five  times  the  amount  of  the  difference  be- 
tween the  average  price  of  one  chest  of  Patna  opiurn^ 
of  the  opium  to  be  sold  at  the  first  public   Govern- 
ment sale  of  opium  at  Calcuita^  to  be  calculated  ac- 
cording to  the  actual  price  which  the  whole  amount 
of  Patna  opium  which  should  be  sold  at  such   sale 
should  realize,   and  the  sum  of  Es,   1,386,   if  such 
average  should  be  less  than  Es.  1,386,  and  that  the' 
Appellants  would  pay  the  Ecspondents  a  similar  sum 
if  such  average  should  exceed  the   sum  of  Es.  1,386, 
That  ou  the   2Uth  of  AuyustA^iij,  the   Government 
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i-ssued  a  notilication  or  advertisement,  that  the  next        ^'"^''^• 
Oovernment  sale  would  take  place  on   the   30th   of  Doolubdass 
November^  184G,  and  that  2,405  chests  of  opium  would    ^^^1™^' 
be  put  up  for  sale  at  Calcutta:  under  these  conditions    and  others 
(timong  others)    of  sale ;  that    the    opium  would  be     Eamloli. 
offered  at  tlie  upset  price  of  400  Es.   per  chest ;  that      seydass" 
if  2,405   chests  should  not  bo  sold,  it  should  be  com-    ai^d.  c)tlxerg. 
potent  to  the  Board  of  Customs,   Salt  and  opium,  to 
dispose  of  the  lots  which  remained   on  hand  at  future 
sales ;  that  eight  other  sales  would  take  place  in  the 
seven  ensuing  months ;  that  under  the  sixth  article  of 
the  convention   between    Great  Bnti'Lui  and  France^  of 
the  7th  of  March,  1815   («),   the  agents  in   Judia  of 
His  Majesty  the  King  of  the   French,  or  persons  duly 
appointed  by  them,    were   entitled  to  demand  that  out 
uf  the  (piautities  -of  the-  BeJuir  and  Benares  opium  de- 
clared as  above  for  sale  at  the  nine  sales,  there  should 

{a)  The  6tli  Articln  (if  tlie  Conveiiliou  betwt^eii  G/cai  Britam  and 
France,  (iiixiedi  the  \~i]\  oi  2Iarch,  1815,  al)Ove  refened  to,  is  as 
follows  : — 

"  Aa-tiole  6th. — Withregard  to  the  trade  in  opium,  itis  agreed  be- 
tween the  high  contracting  parties,  that  at  each  of  the  periodical 
sales  of  that  article,  there  sh  ill  be  reserved  for  the  French  Govern- 
ment, and  delivery  upon  requisition  duly  mad(^  by  the  agents  of  His 
!Most  Christian  Majesty,or  by  the  persons  duly  appointed  by  them, 
the  number  of  chests  so  applied  for,  provided  that  such  supply  shall 
not  exc<"ied  three  hundred  chests  in  each  year,  and  the  price  for  the 
same  shall  be  determined  l>ythe  average  rate  at  -which  opium  shall 
have  been  sold  at  every  such  periodical  sale,  it  being  understood  that 
if  the  quantity  of  opium  applied  for  at  any  one  time  shall  not  be 
taken  on  account  of  the  Fren^^h  Govei'nment  by  the  agents  of  His 
Most  Christian  Majesty,  within  the  usual  period  of  delivery,  the 
quantity  so  applied  for  shall  neverthless  be  considered  as  so  much, 
in  roductioR  of  the  three  hnndi'^d  chests  hereinbefore  mentioned. 
The  requisitions  for  opium  as  aforesaid,  ar^  to  be  addi-essed  to  the 
Oovcrnor-f  roneral  at  Cfilcutfa,  within  thirty  days  after  notice  of  the 
intended  salc:^  shall  be  published  in  the  Government  Gai:eUe." 
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be  delivered  to  thera,  at  the  average  of  the  particular 
DooLUBUAss  sale  or  sales  to  which  opium  so  applied  for  might 
belong,  a  quantity  not  exceeding  in  the  aggregate  300 
chests.  It  further  appeared,  that  the  Government  of 
India  possessed  the  monopoly  of  cultivating  and  the 
sale  of  opium  in  India.  That  the  sales  were  con- 
ducted in  the  same  manner  as  sales  in  general  by 
public  auction,  with  unrestricted  public  competition, 
and  that  such  sales  aif  orded  the  public  in  India  oppor- 
tunities of  purchasing  opium,  the  Government  of 
India  having  bound  themselves,  by  the  published  con- 
ditions, to  sell  to  the  highest  bidder  above  the  upset 
price  of  Rs.  400  per  chest.  That  it  was  very  usual 
in  India  for  parties  to  make  wagering  contracts  upon 
the  average  price  of  opium  at  these  public  sales. 
That  the  native  merchants'  houses  entered  extensively 
into  such  transactions,  and  had  done  so  for  the  last 
thirty  years  ;  that  parties  who  speculated  for  the  rise 
usually  attended  at  the  sales,  and  bought  the  opium 
themselves  ;  that  it  was  always  known  beforehand 
who  were  the  great  speculators  ;  and  that  it  was  well 
known  in  India  that  the  Respondents  intended  and 
had  threatened  to  buy  up  all  the  opium.  It  was  also 
in  evidence,  that  the  Respondents  and  their  brokers, 
having  entered  into  a  number  of  similar  contracts  with 
other  parties  to  a  very  large  amount,  to  aifect  a  rise 
in  the  ]n'ice  of  opium,  procured  certain  persons  to  bid 
at  the  hrst  sale,  which  took  place  on  the  30th  of  No- 
reinber,  and  that  the  biddings  were  forced  up  till  the 
price  bid  for  the  first  lot  was  Rs.  130,000,  a  price  so 
extravagant,  that  the  Government  Officer  stopped  the 
8ale,*without  having  knocked  down  a  single  lot.  That 
the  opium  was  again  put  up  for  sale  on  the  4th  of 
December.  1818,  with  an  additional  condition,  that  it 
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should  be  lawful  for  the  Govermreut  Officer  to  with-  is^o.                i 
draw  any  lot,  and  put  it  up  again  at  an   upset  price,  Dooiatbdass 
diminishing  the  same  until  a  bond  fide  bid  was  ob-  ^^^'^g^^^' 
tained.     That  about  this  time  the  Kespondents'  agents  and  others             j 
purchased  from  the  French  Consul  at  Cdlcuita,  repre-  Eamloll             | 
sentino;  the  French  Grovernment,  the  ri^ht  to  demand  Thackooh-            j 
30(J  chests  of  opium,  paying  him  Es.   oO,OOU  for  it,  and  otliers.            i 
in  order  to  reduce  the  number  of  chests  to  be  offered  i 
for  sale.     That  the  sale  took  place  on  the   7  th  of  De- 
cember^ 1S4G,  when  the  Respondents  and  their  agents,  ' 
and  many  other  persons,  attended,   and  1,315   chests  " 
of  opium  were  purchased  by  the  Respondents,  through  ; 
their  agents,    at  an  average  price  of  Rs.    1,793   per  ; 
chest.  • 

The  Court  took  time  to   consider  their  verdict  aud  J 

judgment ;  and  on  the  4th  of  April,  1849,  pronounced  ,] 

their  judgment.     The  Chief  Justice  was  of  opinion,  : 

that  the  verdict  should  be  entered  for  the  Plaintiffs  j 

upon  each  of  the  issues  ;  that  the  Plaintiffs  were  not  •] 

bound  by  any  rule  of  law  to  disclose  to  the  Defendants  ^ 

that  they  intended  to  make  larger  purchases  then  than  ] 

they   did  on  former  occasions  ;   that  it  was  their  in-  I 

terest  to  raise  the  price  as  high  as  they  could,  on  this  .-! 

as  on  all  former  occasions,  and  it  was  the  Defendants'  '                       1 

own  fault  for  not  perceiving  that  circumstances  in  the  | 
present  case  enabled  the  Plaintiffs  to  do  so  with  effect, 

and  that,   therefore,  judgment   should  be  entered  for  j 

the  Plaintiffs  for  the  diff'erence   on   the   several  con-  ] 

tracts  declared  upon  in  the  plaint.  i 

Hir  WilUam  Yardley  differed  from  the  Chief  Justice, 

and  expressed  liis  opinion,  that  the  Plaintiff's,  having,  I 
at  the  time  of  tlie  making  of  these  bargains,  cherished 

the  design  of  forcing  up  the  prices  by  the  expenditure  \ 

of  a  vci-y  large  sum  of  money,  in  the  purchase  of  the  \ 
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18-50.        Opium,    at  a   price   very   niiieli   liiglier   tliau  it   would 
I)<)OLuw).vs.s  liave  otliervv'ise  fetched,   in  order  that  they  miglit  win 
"^^^^DA^.s^^ '  '"- 1^^^^^^  larger  suui  of  money  on  the  wagers  they  had 
and  othera    made,  and  having  in  pursuance   of  such  design,  by 
Ra.mloll     themselves  and  agents,  attended  the  sah\   and  by  ad- 
Ihackook-    yancino-  on  their  own  biddincrs,  actually  forced  up  the 
aud  othtiu.    price  to   a  fictitious  and   delusive   height,   and   thus 
greatly  enhanced  the  average  price ;  the  second  aud 
third  pleas  on  this  record  had  been  proved,  and  that, 
consequently,  there  ought  to  be  a  verdict  for  the  De- 
fendants, upon  the  issues  raised  by  those  pleas.     As 
the  Cheif  Justice  had  the  casting  vote,  the  verdict  was 
entered  generally  for   the    Plaintiffs,   for   the   whole 
amount  claimed,  with  interest  aud  costs. 

From  this  verdict  and  judgment  the  present  appeal 
was  brought,  and  the  Appellants  contended  that  the 
same  was  erroneous,  and  ought  to  be  reversed,  for  the 
following  reasons  : — 

1st.  Because  the  verdict  and  judgment  ought  to 
have  been  given  in  favour  of  the  Appellants. 

2nd.  Because  the  contracts  alleged  were  not  proved, 
aud  because  evidence  was  improperly  received  and 
admitted  in  support  of  the  same,  and  that  the  Re- 
spondents ought  to  have  been  nonsuited  at  the  trial. 

3rd.  Because,  although  the  Court  would  not,  upon 
appeal,  as  in  a  somewhat  similar  case,  upon  demurrer 
{Ramloll  Thaclcoorsefjdass  y.  ' Soojumnull  Dhondmull^ 
6  Moore's  P.  C.  Cases,  300),  presume  that  the  Ke- 
spondents  intended  to  act,  or  would  act,  illegally  or 
improperly,  yet  the  Kospondents  in  this  case  are  now 
proved  to  have  done  so,  and,  upon  facts  given  in  evi- 
dci]r>e,  were  not  entitled  to  recover. 

•Ith.  Because  the  whole  of  the  ti'ansactious  were, 
upon  the   facts  proved  at  the   trial,  illegal  and   void, 
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and  were   contrary  to  public  policy,   as  prejudicially        '®^^- 
affecting  the  interests  of  the  public  and  the  State,  and  Doolubdass 
the   public  market  and  price  of   an  article  of  State        j,^'^;^ 
monopoly.  ^""'^  '^*^^^^* 

5th.  Because  the  transactions  were  illeg'al  and  void 
by  Hindoo  law  ;  were  contrary  to  the  policj^  of  that 
law  ;  and  the  Respondents  having  been  guilty  of  arti- 
fice and  collusive  practice,  deceit  and  fraud,  were  not, 
according  to  Hindoo  law,  entitled  to  recover. 

6th.  Because  the  Ilespondents  had  secured  the 
power  and  control  over  the  result  of  the  wagers  in 
their  own  hands,  and  intended  to  use,  and  in  fact  did 
use,  such  power  in  their  own  favour,  and  in  fraud  of 
the  Appellants. 

7th.  Because  the  Respondents  were  giiilty  of  a  con- 
spiracy, and  also  of  fraudulent  and  illegal  conceal- 
ment, practices  and  contrivances  to  defraud  the  Ap- 
pellants, in  inducing  them  to  enter  into  the  alleged 
contracts. 

8th,  Because  the  alleged  contracts  refer  only  to  one 
particular  time  and  occasion,  viz.  the  Government 
auction,  advertised  for  the  30th  of  November^  1S4G  ; 
that  they  related  only  to  an  average  to  be  ascertained 
at  that  date,  and  on  that  occasion  ;  and  it  was  from 
that  date  only  that  the  time  for  payment  was  to  be 
calculated;  and  tliat  as  no  opium  was  sold,  nor  any 
average  ascertained  on  that  occasion,  the  contracts 
became  inoperative,  and  the  Respondents  were  not 
entitled  to  recover  the  damages  awarded  to  them. 

9th.  Because  the  auction  on  the  7th  of  December 
was  not  the  sale  to  which  the  alleged  contracts  were 
intended  to  apply  ;  that  it  was  not  a  continuation  or 
adjournment  of  the  auction  of  the  30th  November ; 
that  it  was  an  entirelv  new  sale,  at  a  different  time 
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and  on  diifei-ent  terms ;  and  its  nature  and  character 
entirely  changed  from  that  contemplated  by  the  Ap- 
pellants, and  to  which  the  alleged  contracts  were  in- 
tended to  apply. 

lOtli.  Because  the  Eespondents  were  guilty  of  con- 
spiracy and  fraud,  and  illegal  and  improper  conduct 
at  and  prior  to  the  last-mentioned  sale,  whereby  the 
price  of  opium  was  improperly  enhanced  in  fraud  of 
the  Appellants,  as  well  as  to  the  injurj^  and  prejudice 
of  the  public. 

11th.  Because  the  Eespondents,  in  fraud  of  the 
Government  and  public,  as  well  as  in  fraud  of  the 
Appellants,  did  unlawfully  conspire,  and,  by  artifice 
and  collusion,  contrive  to  keep  out  of  the  Government 
sale,  and  prevent  the  Government  from  then  selling, 
a  large  quantity  of  the  opium  advertised  and  intended 
to  be  there  sold,  and  to  the  sale  of  which  the  alleged 
contracts  of  the  Appellants  had  reference. 

12th.  Because  the  conduct  of  the  Eespondents,  in 
respect  to  the  sale  of  the  7tli  of  December^  prevented 
any  legal  average  from  being  struck  or  ascertained. 

loth.  Because  the  Eespondents  caused  delusive 
biddings  to  be  made  at  such  sale,  in  order  to  compel 
the  public  to  bid  larger  sums,  and  to  purchase  at 
higher  prices  than  they  would  otherwise  have  done, 
and  succeeded  by  such  delusive  biddings  in  compelling 
a  bond  fide  purchaser  to  give  such  increased  amount, 
whereby  the  average  price  was  enhanced  for  the  Ees- 
pondents' own  benefit. 

14th.  Because  the  Eespondents  prevented  a  fair 
and  hand  fide  sale  taking  place,  and  were  guilty  of  a 
conspiracy  in  fradulently  enhancing  the  price  to  the 
public,  and  preventing  their  purchasing  at  fair  prices 
at  such  sale. 
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IStli.  Because,  under  Act,  Ts^o.  21  of  1848,  passed 
by  the  Governor- General  of  India  in  Council,  and 
intituled,  "  An  Act  for  avoiding  wagers,"  the  Court 
below  ought  not  to  have  allowed  and  entertained  the 
suit,  or  to  have  heard  or  tried  the  same  after  that  Act 
was  passed. 

16th.  Because,  even  if  the  verdict  and  judgment 
were  rightly  entered  for  the  Plaintiffs,  interest  ought 
not  to  have  been  awarded  to  them. 

17th.  Because  no  costs  ought  to  have  been  aAvarded 
to  them. 

The  Eespondents  relied  upon  the  following  reasons 
in  support  of  the  judgment  appealed  from : — 

1st.  Because  there  was  legal  evidence  of  the  con- 
tracts set  out  in  the  plaint,  and  the  verdict  v/as  una- 
nimously given  upon  the  first  issue. 

2nd.  Because  the  said  first  sale  referred  to  by  the 
several  contracts  mentioned  in  the  plaint  took  place, 
and  there  was  such  an  average  price  as  that  referred 
to  by  the  contracts  at  the  first  sale. 

3rd.  Because  there  was  no  evidence  to  support  the 
fourth  plea,  and  there  is  no  sufficient  ground  for  dis- 
turbing the  verdict  upon  the  issue  raised  upon  the  plea. 

4th.  Because  the  verdict  of  the  Chief  Justice  upon 
the  issues  raised  upon  the  second  and  third  pleas  is 
correct,  and  there  are  no  sufficient  grounds  for  dis- 
turbing it. 

Mr.  Betliell,   Q.  C,    Mr.  Leith,  and   Mr.    Bovill, 

for  the  Appellants  ;  and 
Sir  Fitzroy  Kelly,  Q.  C,  Mr.  Peacock,  Q.  C,  and 

Mr.  Leach,  for  the  Eespondents. 

The  argument  turned  upon  the  questions  raised  in 
the  above  reasons  of  appeal. 
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1850.  Xq  to  the  conduct  of  the  Plaintiffs  in  biddincr  and 

DooLL'BDAss  cmploying  agents  to  bid  at  the  sale,   to  enhance  the 

^^DAss^^^'  price  of  the  opium,  amounting  to  a  fraud  and  con- 

and  others    gpiracy  'at  Common  Law,  so  as  to  prevent  the  Plain- 

Eamloll    tiffs  recovering  upon  such  contracts,  Levi  v.  Levi  (a), 

SEYT3AS3 "   J^^^'^^tt  V.    Chfistie  {h\  Fuller  v.   Abrahams  (c).    The 

and  otliers.    j^ijig  y.  Wuddijigton  (d),  The  King  v.  De  Berenger  (e), 

Rex  V.  Marsh  (/),   Thornett  v.  Haines  (g),   Fisher  v. 

Waltham  {Ji\   Ramloll  Thackoorsegdass  v.  Soojumnull 

Dhondmull  (i),  Sahajram  v.  Chyiiin  Doss  (j),  4  Steph. 

Com.,  p.  2G4(Edit.   1841),  2  Eussell  "  On  Crimes," 

p.  677,  were  referred  to. 

And  that,  being  a  gambling  transaction,  it  was  ille- 
gal and  void  by  the  Hindoo  law,  Moteelal  Heeralal  v. 
Jumnadas  (k),  Jetha  Bhaee  Mooljee  v.  Hutesingh  Lala 
Ilunikchimd  (l),  Avere  relied  upon. 

Upon  the  construction  of  the  Act  of  the  Indian 
Legislature,  No.  21  of  1848,  having  a  retrospective 
operation,  and  being  a  bar  to  the  suit,  Freeman  v. 
Moyes  (m),  and  Moon  v.  Burden  (w),  were  cited. 

Mr.  Baron  Parke  : 

^  1850^''         This  case  was  fully  argued  before  their  Lordships 
*-^-^' — '      at  the  sittings  after  last  Trinity  term. 

It  is  an  appeal  from  the  judgment  of  the  Supreme 
Court  of  Bombay,  in  an  action  commenced  in  January, 
1847,  on  forty-five  wager  contracts,  entered  into  in 
October  and  November,   1846,  that  the  average  price 

(rt)  6.  Car.  &  Pay.  239.  {I)  Cowper,  395. 

\c)  3  Brod.  &  Bing  116.  {d)  1  East.  143. 

{e)  3  Man.  &  Sel.  67.  (/)  3  You.  &  Jer.  331. 

Ig)  15  Mee.  &  Wei.  367.  {h)  4  Q.  B.  Eep.  889. 

{i)  6  Moore's  P.  C.  Cases,  300.      {j)  Not  reiDorted. 

{k)  2  Borr.  Bom.  Eep.  621.1  -   (0  2  Borr.  Bom.  Eep.  415. 

(w)  1  Ad.  &  Ell.  338.  <,it)  2  Exch.  Eep.  22. 
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wliicli  a  chest  of  Pattia  opium  should  be  sold  for  and       ^^^o. 
realize,  at  the  first  Goverument  sale,  should  exceed  a  Doolubdass 
certain  fixed  price.     The  Plaintiffs  in  the  different    ^^e^^^^' 
counts  aver  what  the  average  price  at  that  sale  was,    ^^<1  others 
and  seek  to  recover  the  differences  between  that  price     Eamloll 
and  the  fixed  sum  per  chest,  amounting  to  a  very  large     seydass  ~ 
sum  of  money.  ^^^  others. 

The  Defendants  pleaded  : — First.  The  general  issue. 
Secondly.  That  the  Plaintiffs  caused  them  to  enter 
into  and  make  the  several  contracts,  and  that  the 
Defendants  were,  in  fact,  induced  to  enter  into  and 
make  the  same,  through  the  fraud  and  covin  of  the 
Plaintiffs,  and  of  other  persons  in  collusion  with  them. 
Thirdly,  That  the  average  price  per  chest  of  the 
Tatna  opium  so  sold,  at  the  said  public  Government 
sale,  was  an  average  price  obtained  by  and  through 
the  fraud  and  covin  of  the  Plaintiffs  and  others,  in 
concert  and  collusion  with  them.  And  lastly,  a  plea 
was  added,  which  was  in  substance,  that  the  term, 
"  first  Government  sale,"  &c.,  denoted  such  a  public 
auction,  sale,  as  should  be  held,  subject  to  certain 
accustomed  terms  and  conditions,  and  not  otherwise, 
as  should  then  next  take  place,  and  that  no  such 
public  sale  did  take  place,  but  that  a  sale  took  place 
subject  to  terms  materially  different. 

The  Plaintiffs  traversed  such  special  plea  by  the 
general  replication  de  injuria.^  and  the  cause  came  on 
to  be  tried,  in  March^  1849,  before  the  Chief  Justice, 
Sir  Erskine  Perry  and  Mr.  Justice  Yardley^  who,  after 
time  taken  to  consider,  differed  in  opinion,  and  pro- 
nounced their  verdict  on  the  2nd  of  April,,  1849. 
Both  agreed  in  finding  a  verdict  for  the  Plaintiffs  on 
the  first  and  last  issues  ;  but  on  the  second  and  third 
the  Chief  Justice  was  in  favoiu'  of  the  Plaintiff's ;  Mr. 
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Justice  Yardlc?/,  of  tlie  Defendants ;  but,  as  provided 
for  in  such  a  case,  the  judgment  was  given  according 
to  the  opinion  of  the  Chief  Justice,  and  the  sum  re- 
covered was  given  with  interest  and  costs,  and  against 
that  judgment  there  is  an  appeal. 

In  the  argument  before  us,  the  objections  which, 
we  collect  from  the  papers,  were  taken  in  the  Court 
below,  were  renewed,  and  additional  objections  urged 
to  the  Plaintiffs'  right  to  recover. 

I  will  shortly  recapitulate  those  objections,  and  it 
will  then  be  found,  that  the  main  question  to  be  de- 
cided is  a  mere  question  of  fact.  One  of  those  ob- 
jections which  were  taken  at  the  trial  was,  that  the 
contracts  were  not  proved  to  have  been  made  by  the 
Defendants'  authority,  and  that,  if  proved,  they  were 
not  properly  described,  being  contracts,  as  they  were 
in  form,  for  the  purchase  and  delivery  of  opium,  not 
wagers  or  contractors  for  the  payment  of  differences  as 
alleged. 

Their  Lordships  were  of  opinion,  and  expressed 
that  opinion  in  the  course  of  the  argument,  that  there 
was  ample  evidence  of  the  authority  of  the  Defendants' 
brokers  to  make  the  contracts,  and  also  that  the  real 
nature  of  those  nominal  purchasers  was,  that  they  were 
contracts  to  pay  differences ;  so  that  the  unanimous 
decision  of  the  Court  on  these  points  must  be  deemed 
quite  satisfactory. 

Another  objection  was  also  taken  on  the  trial, 
arising  on  the  fourth  plea.  It  appeared  that  the 
course  was,  that  all  sales  of  opium,  of  which  the  East 
India  Company  had  the  monopoly,  took  jilace  at 
stated  periods,  which  were  advertised ;  and  at  the 
time  of  the  contracts  the  first  sale  of  opium  was  ad- 
vertised for  the  30th  of  November,  1846,  subject  to 


ON    APPEAL    FROM    THE    EAST    INDIES. 


125 


certain  conditions.     This  sale  tiirnod  out  to  bo  abor-        i'^-^^- 
tive,  as  the  whole  day  was  spent  in  bidding  up  the   DfwLUBDAss 
opium  to  an    extravagant  price,    and  tlie  Company's 
agents  woukl  not  allow  the  sale  to  take  place.     The 


l*ETTAMliEU- 
DASS 

and  others 

V. 

sale  intended  for  the  30th  of  November  was  postponed      Eamloll 

were    'J^"^"^«o^^- 


SEYDASS 


till  the  7th  of    December,  and   fresh   conditions 

prescribed  for  that  sale,    which  took   place  then  ;  all    '^^^^  others. 

the  opium  was  sold,  and  the  average  price  of  a  chest 

exceeded  that  which  the  Plaintiffs  and  the  Defendants 

had  fixed  upon  in  their  wagers. 

It  was  contended  for  the  Defendants,  that  the  first 
sale  mentioned  in  their  contracts  was  meant  to  be  a 
first  sale,  subject  to  the  then  usual  conditions,  and  as 
there  had  been  no  such  sale,  the  event  contemplated 
had  never  occurred,  and,  therefore,  the  wager  had  not 
been  lost. 

If  the  additional  qualification,  that  the  first  Govern- 
ment sale  should  be  a  sale  subject  to  the  same  con- 
ditions as  were  then  imposed,  could  be  imported  into 
the  conti'act  by  parol  (which  we  need  not  decide),  the 
evidence,  as  the  Court  has  already  intimated,  did  not 
prove  any  usage  of  trade  to  that  effect.  Indeed,  there 
is  evidence  to  the  contrary.  That  objection,  there- 
fore, fails. 

But  it  was  also  contended,  that  the  exposure  to  sale 
on  the  30th  of  November  was  the  first  sale  meant  by 
the  contract,  and  that  on  that  sale  there  was  no  dif- 
ference between  the  price  fixed  and  that  actually  real- 
ized, because  no  price  was  obtained,  and,  therefore, 
the  wager  had  not  been  lost ;  and  though  this  had 
not  been  made  the  subject  of  a  plea,  yet,  that  it  was 
an  available  objection  in  reduction  of  damages,  and 
that  only  nominal  damages  should  be  recovered,  as 
there  was  in  eft'ect  no  difference  to  be  paid. 
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1850.  "\yp^  however,  think,  that  accordiug  to  the  true  con- 

DooLUBUAss  structiou  of  the  contract,  the  price  of  the  first  actual 
sale  was  the  object  of  the  wager,  and  the  intended  sale 
on  the  30th  of  November  was  not  a  sale,  but  the  sale 
on  the  7th  of  December  was  the  first  sale.  This  ob- 
jection, therefore,  also  fails. 

Two  other  objections,  one  of  which  could  not  be, 
and  the  other  was  not  urged  in  the  Court  below,  were 
also  taken,  in  both  of  which  their  Lordships  intimated 
their  opinion  in  favour  of  the  Respondents,  and  they 
see  no  reason  now  to  alter  it. 

The  first  was,  that  since  the  contracts  were  entered 
into,  and  since  the  commencement  of  the  trial  in  the 
Court  at  Bombay,  these  contracts  were  rendered  in- 
valid by  the  Act  of  the  Governor-General  in  Council, 
on  the  10th  of  October,  1848,  intituled,  "An  Act  for 
avoiding  wagers,"  and,  therefore,  the  Plaintift's  could 
not  have  judgment,  and  that  this  judgment  ought  to 
be  reversed. 

The  Act  provides,  "  That  all  agreements,  whether 
made  in  speaking,  wTiting,  or  otherwise,  by  way  of 
gaming  or  wagering,  shall  be  null  and  void ;  and  no 
suit  shall  be  allowed  in  any  Court  of  Law  or  Equity 
for  recovering  any  sum  of  money  or  valuable  thing 
alleged  to  be  won  on  any  wager,  or  entrusted  to  any 
person  to  abide  the  event  of  any  game,  or  on  which 
any  wager  is  made." 

Their  Lordships  are  of  opinion,  that  this  Legisla- 
tive Act  is  not  to  be  construed  as  aft'ecting  existing 
contracts  ;  at  all  events,  not  those  contracts  on  which 
actions  have  already  been  commenced,  for  Statutes 
are  prima  facie  deemed  to  be  prospective  only  "  nova 
constitutio  futuris  formam  impoiiere  debet^  non  prcetc- 
ritis'''  (2  Inst.  392),  and  there  are  no  words  in  this 
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to  affect  existing  rights. 
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Their  Lordships  agree  in  Doolubdass 
the  judgment  of  the  majority  of  the  Court  of  Exche-  ^^das^^^^" 
quer,  on  the  construction  of  the  corresponding  Act  of 
Parliament  of  the  United  Kingdom,  in  3Ioon  v.  Bur- 
den (2  Exch.  Eep.  22). 

In  the  next  place  it  was  contended,  that  by  the 
Hindoo  law  such  contracts  were  void,  and  that  this 
objection  was  open  to  the  Appellants,  the  declaration 
being  on  the  face  of  it  bad. 

Their  Lordships  have  already  said  that  they  are  not 
satisfied  from  the  authorities  referred  to,  that  such  is 
tjie  law  among  the  Hindoos,  and  supposing  thsit  pr'inid 
facie  the  contracts  are  to  be  taken  to  be  between  per- 
sons of  that  nation,  a  point  on  which  we  need  say 
nothing,  we  think  we  cannot  say  that  the  contracts 
were  illegal,  especially  as  the  point  was  not  made  in 
the  Court  below,  which  had  better  means  of  deciding 
that  question  than  we  have. 

It  remains,  therefore,  for  us  to  consider  the  other 
and  the  main  objections  to  the  right  of  the  Plaintiffs 
to  recover,  arising  on  the  second  and  third  pleas  which 
have  been  most  relied  upon  in  the  argument  before  us. 

For  the  Appellants  (the  Defendants  below),  it  was 
contended,  that  it  was  a  fraud  on  the  Defendants,  in 
such  wagers  as  these,  to  bring  about  the  event  by 
which  each  wager  could  be  won  by  acts  of  their  own, 
that  such  fraud  was  meditated  and  prepared  by  the 
Plaintiffs  before  the  contracts  were  entered  into,  and, 
therefore,  the  Defendants  meditating  no  such  acts  ou 
the  part  of  the  Plaintiffs,  the  contract  was  void  on  the 
ground  of  fraud  on  them  ;  and  the  second  plea  should 
have  been  found  for  the  Defendants,  or,  if  not,  that, 
at  all  events,  the  meditated  fraud  having  been  carried 
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into  effect,  and  the  prices  raised  by  the  acts  of  the 
Plaiutilfs  and  their  agents,  tliose  prices  were  fraudu- 
lently raised  as  against  tke  Defendants,  and,  therefore, 
the  third  plea  ought  to  have  been  found  for  the  De- 
fendants. 

This  point  appears  to  their  Lordships  to  be  purely 
a  question  of  fact,  depending  on  the  evidence. 

It  may  be  conceded  that  there  was  evidence,  not 
that  any  steps  were  taken  to  enhance  the  price,  by 
employing  persons  to  bid  at  the  intended  sale,  prior 
to  the  date  of  the  contracts,  but  to  raise  a  reasonable 
inference  that  the  Plaintiffs  at  that  time  meant  by 
their  own  acts  to  raise  the  market,  and  then  the  ques- 
tion wonld  be,  whether  this  intention  would  enable 
the  Defendants  to  avoid  the  contracts  under  the  second 
plea.  Further,  there  was  ample  evidence,  no  doubt, 
that  the  Plaintiffs  did  try  to  raise  the  price  at  the  sale,*' 
by  their  own  acts,  and  did  succeed  in  so  doing  ;  and 
the  question  is,  whether  these  acts  are  a  fraud  on  the 
Defendants,  within  the  meaning  of  the  third  plea. 
This,  the  main  point  in  the  case,  and  which  applies 
to  both  pleas,  depends  entirely  on  the  question  of  fact, 
what  was  the  understanding  of  the  parties  to  the  con- 
tract when  it  was  made  ? 

Both  the  learned  Judges  of  the  Court  below  appear 
to  have  agreed  upon  this  being  the  question. 

The  Chief  Justice,  in  his  very  learned  judgment, 
most  correctly  states,  that  if  the  event,  on  which  both 
parties  were  speculating,  was  the  market  price,  as  it 
should  be  governed  by  the  ordinary  cases  of  supply 
and  demand,  or  as  it  should  be  governed  by  the  con- 
tests of  speculators,  wholly  unconnected  with  the 
Plaintiffs,  then,  undoubtedly,  the  Plaintiffs  would  have 
taken  a  fraudulent  advantage,  and  the  event  brought 
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about  by  their  own  agency  is  not  the  event  which  was 
contemplated  in  the  contract  of  hazard  entered  into  by 
the  parties ;  and  Mr.  Justice  Yardley  agrees  in  that 
position,  and  illustrates  it  by  a  simple  supposed  case, 
in  which  it  would  be  manifestly  a  fraud  in  one  of  the 
contracting  parties  against  the  other,  himself,  by  his 
own  act,  to  win  the  wager ;  as  where  a  man  bets  that 
a  horse  would  fetch  a  certain  price  at  an  auction,  he 
could  not  win  the  wager  by  bidding  that  very  sum ; 
and  there  can  be  no  doubt  upon  that  proposition. 

But  the  true,  question  is  stated  most  correctly  by 
the  Chief  Justice,  to  turn  on  one  point,  was  it  under- 
stood by  the  parties  at  the  time  the  bets  were  made, 
that  it  was  competent  for  the  Plaintiffs  to  enter  into 
the  market  as  speculators,  and  endeavour  to  raise  the 
price  by  their  own  biddings  ?  And  this  is  the  ques- 
tion of  fact  on  which  the  two  learned  Judges  differed. 
Mr.  Justice  Yardley  thinking,  that  the  evidence  did 
not  prove  any  such  understanding ;  indeed,  going  so 
far  as  to  intimate  an  opinion,  that  nothing  short  of 
the  expression  of  that  understanding  in  the  contract 
itself  would  be  sufficient.  The  Chief  Justice  being 
of  opinion,  that  the  understanding  was  most  clearly 
proved,  that  the  Defendants  knew  well  when  the)'- 
made  the  wagers,  that  the  Plaintiffs  would  use  all 
their  efforts  and  all  the  power  which  their  command 
of  capital  gave  them,  to  run  up  the  prices  at  the  sale, 
and  that  the  Defendants  contracted  with  them  on 
those  terms,  and  that  the  wagers  were  in  fact  nothing 
more  than  one  speculator  backing  his  own  opinion 
against  that  of  another,  on  an  event  to  be  operated 
upon  by  the  wealth,  faculties  and  judgment  of  both 
parties ;  that  according  to  their  mutual  understand- 
ing, each,  therefore,  had  a  right  to  use  the  means   in 

YOL.  v.  Q 


1850. 

DoOLUBDASa 

Pettamber- 

DASS 

and  others 

V. 

Uamloll 
Thackoor- 

3EYDA88 

and  others. 


130  CASES    IN    THE    PRIYY    COrNCIL 

1850.        hJs  power,  one  to  elevate  the  market  price  by  bidding 
I)ooi-uBDAss  and  inducing  othei's  to  bid  ;   the  other  to  depress  it^ 
DAss        "^y  persuading  persons  not  to  bid,  always  supposing- 
and  others    ^hat  such  means  were  otherwise  le^al. 

V.  .... 

Eamloll         Upon  a   full    consideration   of  the  evidence,  their 

sEYDAss '    Lordships  are  of  opinion,  that  the  view  taken  of  it  by 

and  others,    ^he  Chief  Ju&tice  is  the  correct  one,  and  we  think  his- 

decision  as  to  the  matter  of  fact   fully  warranted  and 

called  for  by  the  evidence  in  the  case. 

The  Plaintiffs  had  entered  into  a  gi-eat  speculation, 
the  success  of  which  was  very  doubtful,  and  depended 
on  the  amount  of  capital  they  could  produce,  when 
the  opium  was  to  be  paid  for,  and  the  number  of 
wagering  contracts  they  could'  make  upon  the  price  of 
it  in  the  meantime,  and  also  upon  the  greater  activity 
of  themselves  and  their  agents  in  bidding  to  raise  the 
price,  than  that  of  the  Defendants  or  their  agents  in 
endeavouring  to-  lower  it.  This,  we  think,  is  clearly 
proved. 

It  is  true  that  some  witnesses  use  the  expression, 
that  it  was  the  practice  for  the  speculators  for  a  rise, 
to  attend  themselves  and  bid  at  a  sale ;  and  an  argu- 
ment is  used  that  the  evidence  shows  only  an  under- 
standing that  the  contracting  party  should  himself 
bid ;  but  the  witnesses  do  not  state  negatively  that 
another,  or  others,  might  not  attend  on  his  .  behalf ; 
and  one  of  tlie  witiiess>es,Dadeb/i-oi/  Eustojnjee,  gives 
evidence  that  speculators  for  such  a  rise  influence  the 
market,  and  that  a  large  purchaser  always  bought 
through  several  hands. 

So  far  as  relates  to  the  understanding  between  the 
parties  as  to  what  it  is  competent  for  either  to  do,  we 
think,  that  the  evidence  does  not  show  that  the  par- 
ties were  to  be  confined  to  their  own  personal  efforts^ 
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by  bidding  themselves,  or  induciug  others  not  to  bid,        ^^^^• 
but  that  they  are  at  liberty  to   employ  agents,  and  not  Doolubdass 
one  agent  only,  for  these  purposes,  without  breaking        j^^gg 
the  contract  between  them.     AVhether  the   employing    ^"^^  others 
of  more  agents  than  one  will  render  the  act  of  bidding     Eamloll 
illegal,  as  to   third  persons,  is  another  point,   which      seydass 
will  afterwards  be  considered.     Between,  the   parties,    ^^^  others, 
we  think  it  was  clearly  no  violation  of  their  mutual 
understanding  so  to  do. 

Their  Lordships  think,  therefore,  that  the  efforts 
made  to  raise  the  market  by  the  Plaintiffs,  by  bidding 
by  themselves  and  agents,  were  no  fraud  on  the  De- 
fendants, as  such  course  was,  according  to  the  under- 
standing of  both  parties,  to  be  pursued,  and  conse- 
quently, that  the  intention  to  use  those  efforts  was  not 
a  fraud  which  rendered  the  contract  voidable  by  the 
Defendants. 

But  it  was  further  argued,  that  even  admitting  that 
there  was  no  fraud  on  the  Defendants  by  pursuing 
that  course,  the  acts  done  by  the  Plaintiff's  and  their 
agents  were  a  fraud  on  third  persons,  and,  therefore, 
illegal,  and  that  the  contract  might  be  avoided  by 
reason  of  that  intended  fraud ;  or,  at  all  events,  that 
the  Plaintiffs  could  not  recover  damages  which  they 
were  only  entitled  to  do  by  reason  of  that  fi*aud  on 
third  persons.  It  would  seem  from  the  report  of  the 
judgment  in  the  Court  beloAV,  that  this  view  of  the 
case  was  not  pressed  on  the  learned  Judges.  Both 
consider  only  whether  this  conduct  would  be  a  fraud 
on  the  contracting  parties,  and  the  Chief  Justice  states 
that  the  acts  were  admitted  to  be  "not  otherwise 
illegal." 

But,  on  the  hearing  of  this  appeal,  this  further  ob- 
j  ection  is  brought  forward,  and  we  are  bound   to  dis- 
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1850.       pose  of  it.     The  objection  is,  that  the  means  used  by 
DooLUBDAss  bidding  merely  to  enhance  the  price,  was  a  fraud  on 
^^^r»As?™'  those  who   were  intending  to  purchase   bond  fide^  and 
and  others    especially  when  others  conspired  with  the  Plaintiffs  to 
Ramloll    bid  for  the  same  purpose ;   and,   further,  that  the  act 
^^i^Ti'  of  giving  to  the  French  Consul  the  sum  of  Es.  30,000, 
and  others,   ^q  induce  him  to  exercise  the  option  given  by  Treaty 
to  the  King  of  the  French,  to  buy   300  chests,  was 
also   a   fraud   on  the  East  India  Company,  and  the 
average  price  having  been  raised  by  these  acts  con- 
jointly, the  Plaintiffs  could  not  recover  if  either  was 
illegal. 

It  was  argued  on  behalf  of  the  Respondents,  that 
this  species  of  fraud  and  consequent  illegality  did  not 
fall  within  the  meaning  of  the  third  plea ;  and  so  their 
Lordships  are  disposed  to  think ;  but,  being  unwilling 
to  dispose  of  so  great  a  case  upon  a  point  of  pleading, 
they  proceed  to  consider  whether  the  Defendants  are 
entitled  to  succeed  on  the  merits. 

With  respect  to  the  bidding  by  one  of  the  Plaintiffs 
himself,  said  to  be  done  merely  to  enhance  the  price, 
their  Lordships  think  it  was  no  fraud  on  any  one. 
There  is  no  law  which  prevents  any  person  buying 
any  quantity  of  a  commodity  at  any  price  that  he 
likes,  whether  to  use  himself,  or  to  sell  again  in  gross 
or  by  retail,  or  to  give  away,  or  to  prevent  another 
having  it,  provided  always,  that  he  does  not  commit 
the  Common  Law  offence  of  forestalling  and  regrating, 
which  this  is  not,  or  ingrossing,  which  the  authorities 
show  can  be  committed  only  with  respect  to  the  ne- 
cessaries of  life ;  provided,  also,  that  he  makes  no 
false  representation  in  order  to  effect  the  purchase. 

In  all  these  cases,  the  buying  of  any  commodity 
when  the  purchaser  does  not  want  it,  necessarily  raises 
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the  price,  and  so  causes  a  damage  to  all   others  who        ^^-^^ 

do,  and  who  buy  for  the  purpose  of  using  it ;   but  the  Doolubdass 

purchase  is   not  on   that  account  a  fraud  on  them. 

The  market  is  open  to  all  who  buy,    whatever  their 

object  may  be  :  whether  the  Plaintiffs   meant  to  buy 

to  sell  again  at  a  profit,   or  to   make  their  profits  by 

the   collateral   contracts   that  they  had   entered   into 

with  others,   appears  to  their  Lordships  to  make  no 

difference. 

But  it  is  said,  that  the  fact  of  employing  several 
agents  who  were  all  cognizant  of  the  purpose  as  well 
as  the  Plaintiffs,  constituted  an  illegal  conspiracy,  an 
indictable  offence  ;  and  the  Plaintiifs  cannot,  there- 
fore, recover  a  difference  of  price  created  by  that 
illegal  conspiracy.  But  so  far  as  the  doctrine  of  con- 
spiracy has  been  extended,  we  do  not  find  that  there 
is  any  satisfactory  authority  that  this  would  be  an  in- 
dictable offence  where  there  was  no  crimen  falsi  com- 
mitted, when  the  commodity  is  not  a  necessary  of  life, 
to  which  only,  as  has  been  said,  the  offence  of  in- 
grossing  or  regrating  applies  ;  a  charge  of  a  descrip- 
tion which  not  only  ought  not  to  be  extended,  and 
which  itself  would  not  meet  with  much  countenance 
in  these  times,  when  the  true  principles  of  trade  and 
commerce  are  better  and  more   generally  understood. 

The  dictum  of  Baron  (riirney  in  the  case  of  Levi  v. 
Levi  (6  Carr.  &  Pay.  239)  was  much  relied  upon,  to 
show  that  an  agreement  of  several  not  to  bid  at  an 
auction  was  an  indictable  offence  ;  but  this  was  a  mere 
dictum  in  a  Nisi  Prius  case,  and  cannot,  we  think,  be 
relied  upon. 

It  is  argued,  however,  that  this  proceeding  by  bid- 
ding by  the  Plaintiffs  themselves,  or  in  conjunction 
with  others,  is  analogous  to  "  puffing,'"  and  is  illegal 
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1850.  ou  the  same  principle.  But  the  distinction  is  in  onr 
DooLUBDAss  jiidgmont  plain.  A  puffer  is  not  a  real  bidder.  By 
arransjement  between  him  and  the  vendor  his  bid  is  to 
go  for  nothing  ;  but  as  to  the  competing  bidders,  it 
appears  to  be  what  it  is  not,  a  real  bidding,  and  the 
vendor,  by  authorizing  it,  is  guilty  of  a  fraud  on  them, 
and  cannot  profit  by  it. 

Here  the  Plaintiifs  and  their  agents  are  all  real  bid- 
ders. He  whose  bid  is  the  highest  is  bound  to  pay 
the  price,  and  no  false  colours  have  been  held  out  to 
other  intended  buyers. 

Another  point  insisted  upon  before  us  was,  that  the 
purchase  of  the  option  reserved  to  the  French  Govern- 
ment was  illegal. 

By  the  sixth  Article  of  the  Convention  between 
Great  Britain  and  France,  there  is  reserved  to  the 
French  Government,  or  those  employed  by  them,  the 
right  to  request  a  reserve  of  not  exceeding  300  chests 
a  year,  and  if  the  quantity  required  is  not  taken  and 
paid  for  in  the  agreed  period,  the  quantity  required  is 
to  go  in  reduction  of  the  300  chests. 

The  Plaintiffs  purchased  from  the  French  Consul 
this  option,  for  Es.  30,000,  meaning  not  to  exercise 
the  right  of  purchase,  but  to  cause  the  quantity  to  be 
retained,  and  so  diminish  the  quantity  of  opium  to  be 
sold  at  the  sale.  The  requisition  was  accordingly 
made,  and  the  c^uantity  offered  for  sale  at  that  sale, 
diminished  by  300  chests. 

It  was  argued  that  this  was  a  fraud  against  the  Easfe 
India  Company,  the  vendors,  who  were  thereby  pre- 
vented from  selling  the  300  chests  at  that  sale,  Avhich 
they  would  have  done  if  the  French  Government  had 
been  left  to  itself.  But  their  Lordships  do  not  think 
that  this  is  a  fraud  on  the  Company.     By  the  Treaty, 
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the  French   Government  has  an  unlimited  power  of        iSoO. 
exercising  the  option,   and  may  do    so  for  any  reason  Doolubdass 
they  may  think  fit,  and  the  East  India  Company  have  ^^^^1™^' 
no  right  which  is  infringed  upon  by  the  exercise  of  the    ^^^  otliers 
option  for  a  collateral  pecuniary  advantage.     It  was     R.vmloll 
indeed  insinuated  that  this  sum  was  given  as  a  bribe    ^sirvlsl^' 
to  the  French  Consul,  and  was,  therefore,  a  fraud  on    ^^^  others. 
his  Government ;  but  it  is  not  proved  that  the  money 
was  given  as  a  bribe,  but  it  must  be   intended  that  it 
was  given  for  the  use  of  the  French  Government. 

Their  Lordships,  therefore,  think  that  none  of  these 
objections  are  sustained,  and  that  the  Plaintiffs'  con- 
duct does  not  appear  to  have  been  illegal.  However 
much  they  disapprove  of  these  wagering  transactions 
(which  happily  are  now  put  an  end  to),  however  dis- 
reputable and  unbecoming  in  men  of  a  nice  sense  of 
honour,  or  of  high  mercantile  character,  were  the 
means  adopted  by  the  Plaintiifs  to  win  their  wager 
may  be,  still  we  cannot  pronounce  them  to  be  frau- 
dulent in  contemplation  of  law,  which  only  seeks  to 
lay  down  broad  rules  for  the  government  of  human 
conduct  applicable  to  all  classes  of  persons,  and  does 
not  exonerate  parties  from  their  contracts  (which  it  is 
its  primary  duty  to  enforce)  on  the  ground  of  fraud, 
except  where  they  are  distinctly  shown  to  be  in  viola- 
tion of  the  ordinary  rules  of  morality.  Our  attention 
was  called  to  the  decision  of  the  learned  Judges  of  the 
Supreme  Court  of  Calcutta  in  a  similar  case  (a).  The 
Judges  of  that  Court  on  the  trial  considered  the  con- 
duct of  the  Plaintiffs  as  not  fraudulent,  and  gave  their 
verdict  for  the  Plaintiffs  at  Nisi  Prius.  That  oi)inion 
they  subsequently  changed.     What  the  particular  facts 

{a)  Sahajrain  v.  Chytun  Doss,  decided  by  the  8iipreme  Court  at 
Calcutta,  on  the  28th  of  January,   18o0. 
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1850.  j^  evidence  were,  to  show  that  it  was  the  understand- 

DooLUBDAss  ing  of  the  contracting  parties  as  to  using  all  means  to 

DA8S     '  raise  or  depress  the  price,  does  not  appear,  and,  there- 

and  others  fgj^g  ^yg  ^j.q  j^q^  jj^  r^  condition  to  sav  what  the  verdict 

V-  ... 

Eamloll  ought  to  have  been ;  but  the  opinion  delivered  by 
sEYDAss '  these  learned  Judges  on  the  supposition  that  there  was 
and  others,  g^^j^  j^^-^  understanding,  that  the  bidding  was  a  fraud 
on  third  parties,  we  cannot  think  to  be  well  founded. 

We  are  of  opinion,  therefore,  that  the  Plaintiffs 
were  entitled  to  recover  in  this  action. 

Two  subordinate  points  remain  for  consideration. 

First,  as  to  interest,  we  think  the  Court  below  were 
warranted  in  giving  it,  for  it  appears  that^ interest  was 
accustomed  to  be  paid  on  such  pecuniary  transactions. 

Lastly,  as  to  costs,  we  concur  in  the  opinion  of  the 
Chief  Justice,  that  the  general  rule  should  be  that 
they  followed  the  event  of  the^yerdict,  and  in  this  case, 
as  the  verdict  for  the  Plaintiffs  was,  in  the  judgment 
of  their  Lordships,  right,  they  ought  to  have  their 
costs. 

We  shall,  therefore,  recommend  to  Her  Majesty 
that  the  judgment  should  be  affirmed,  and  the  appeal 
dismissed,  with  costs. 
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Thomas  Charles  LoroiiNAx  and  j   .       ,,     , 
others         ....    \  Appellants, 

AND 

Hajt  Joosub  Bhulladina  and  an- 1  „  7    .  * 

,v    .  \  Kespondents. 

On  Appeal  from  the  Supreme  Court  at  Bombay. 
The  "  Hydroos." 

JLHIS  was  a  question  respecting  the  Appellants'  right     ,„,,  p  |^ 
to  appeal  from  a  sentence  of  the  Supreme  Court  at        i85i. 

*  Present :  Lord  Langdale,  the  Eight  Hon.  Dr.  Lushington,  the   j^^^fXr 
Right  Hon.  T.  Pemhe^ton  Leigh,  and  the  Eight  Hon.  Sir  Edward  (December, 
Eyan.  1823,)  esta- 

blishes the 
Admiralty  Jiuisdiction  of  the  Supreme  Court,  * '  as  the  same  is  used  and  ex- 
ercised in  that  part  of  G7-eat  Britain  called  England,  together  with  all  and 
singular  their  incidents,  emergents  and  dependencies  annexed  and  con- 
nexed  causes  whatsoever;  and  to  proceed  summarily  therein,  with  all  pos- 
sible despatch,  according  to  the  course  of  our  Admiralty  in  that  part  of 
Or  eat  Britain  called  i^n^^/anrZ."  Held,  upon  a  construction  of  such  Charter, 
that  the  niles  and  practice  of  the  High  Court  of  Admiralty  in  England, 
prevail  and  govern  the  proceedings  in  the  Supreme  Court  at  Bombay,  in 
maritime  causes. 

In  a  salvage  cause,  the  Supreme  Court,  by  its  sentence  pronounced  in 
March,  1849,  dismissed  the  claim  of  the  salvors.  In  the  month  of  April 
following,  the  Promovents  moved  for  a  rule  nisi  to  show  cause  why  the 
Defendants  should  not  pay  their  costs.  This  rule  the  Court  refused.  In 
A  vgvst,  in  the  same  year,  the  Promovents  applied  for  and  the  Supreme 
Court  granted  leave  to  appeal  to  England  from  the  pi'incipal  sentence  of 
March,  1849.  No  objection  was  taken  to  the  competency  of  the  appeal 
in  Bombay  by  the  Eespondents,  nor  was  any  protest  against  the  right 
appeal  entered  in  England,hnt  theEespondents  at  the  hearing  objected  to 
the  reception  of  the  same,  contending,  that  the  appeal  was  perempted  by 
the  proceedings  had  in  the  month  of  April. 

Held,  that  such  objection  was  fatal,  that  the  application  for  costs  after 
the  decision  in  the  cause,  had  the  effect  of  absolutely  perempting  the 
appeal,  so  as  to  entirely  take  away  fi-om  the  Supreme  Court  the  power  of 
granting  leave  to  appeal,  as  nothing  could,  after  the  proceedings  in  April, 
be  done  to  lestore  the  appeal  from  the  principal  sentence. 
Costs  of  appeal ,  under  the  circumstances,  refused. 

VOL.  Y.  E 
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1851.  Bomlay^  in  its  Admiralty  jurisdiction,  in  a  cause  of 
LouGHij^AN  salvage  :  whether  the  appeal  was  not  perempted  by  the 
Haji  JoosuB  act  of  the  Appellants, 

bhulladixa.  This  objection  was  taken  at  the  hearing  of  the  ap- 
The  Hidioos.  peal,  and  arose  under  the  following  circumstances  : — 
The  cause  was  promoted  in  the  Supreme  Court  at 
Boiiibay^  by  the  Appellants,  for  salvage  services  ren- 
dered by  them  to  the  ship  '^  Ilydroos^^  and  her  cargo, 
the  property  of  the  Respondents.  The  cause  came  on 
for  hearing  on  the  14th  of  Marcli^  1849,  when  the 
Court  dismissed  the  Act  on  petition  for  salvage.  On 
the  5th  of  April  following,  a  motion  was  made  by 
Counsel  for  the  Promovents  for  a  rule  nisi^  calling 
upon  the  Defendants  to  show  cause  why  they  should 
not  pay  the  Promovents  their  costs  in  the  cause. 
This  motion  was  heard  and  refused  by  the  Court.  On 
the  6th  of  August  following,  the  Appellants  presented 
a  petition  for  leave  to  appeal  to  Her  Majesty  in  Council 
from  the  principal  sentence,  dated  the  14th  of  March j 
1849,  which  the  Court  granted.  The  Respondents 
put  in  an  absolute  appearance,  and  no  objection  was- 
taken  at  Bombay  to  the  competency  of  the  appeal. 

The  Respondents,  in  their  printed  case,  raised  for 
the  first  time  an  objection  to  the  competency  of  the 
appeal,  contending,  that  the  right  of  the  Appellants 
to  appeal  from  the  decision  of  the  Supreme  Court, 
dismissing  their  claim  for  salvage,  had  been  abso- 
lutely and  altogether  perempted,  when  they  filed  their 
petition  for  leave  to  appeal,  which  was  the  fii-st  step 
on  their  parts,  indicative  of  their  intention  to  appeal ;, 
and  the  Respondents  prayed,  that  the  order  of  the 
Supreme  Court,  allowing  the  appeal,  be  reversed^ 
and  the  appeal  dismissed  with  costs,  by  reason,  that 
such  leave  to  appeal  could  not  legally  be  given,  and, 
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tliercfore,  onglit  not  to  have  been  given  by  the  Su-       }^^^ 

preme  Court  at  Bombay^  at  the  time  and  under  the  Loughnan 

circumstances,  at  and  under  v/hich  it  was  given  ;   and  haji  Joosub 

that  such  appeal  was  a  nullity  in  lavr.  ehulxadika. 

The  appeal  being  opened  upon  the  merits,  ^^^  Hydroos. 

Dr.  Addams  and  Mr.  Aspland,  for  the  Respon- 
dents, were  heard  in  support  of  this  objection. 

Upon  the  question  of  peremption  of  the  appeal, 
they  cited  The  ship  Clifton  («),  lVi£  Queen  v.  Joze 
Alves  Diets  (b\  Lloyd  v.  Poole  (<?),  Greg  \.  Greg  {d\ 
Voet.,  vol.  ii.  lib.  xlix.  tit.  ^^  De  appellationihus  et  rela- 
iionihis,^'  sec.  1.,  and  insisted,  that  the  objection  to 
the  appeal  was  in  time,  even  if  made  at  the  hearing, 
Rochfort  V.  Battershy  [e). 

The  Queen''s  Advocate  (Sir  John  Dodson),  Mr, 
Llyod^  Q,C,  and  Mr,  Forsyth^  for  the  Appel- 
lants, 

Relied  upon  the  acquiescence  of  the  Appellants  in 
the  appeal  granted  by  the  Supreme  Court,  under  the 
powers  vested  in  that  Court  by  the  Bombay  Charter  (/) ; 
they  also  referred  to  the  Statute,  3rd  &  4th  Will.  IV., 
c.  41,  s.  20,  and  urge  the  inconvenience  of  the  course 
pursued  by  the  Respondents  in  objecting  to  the  appeal 
at  the  hearing,  and  not  under  protest. 

The  Right  Hon.  Dr  Ll'shixoton  : 

The  present  question  arises  upon  an  objection  taken 
on  behalf  of  the  owners  of  the  property,  against  which 

(a)  3  Knapp's  P.  C.  Cases,  375.     {b)  6  Moore's  P.  C.  Cases,  102, 

(c)  3  Hagg.  Ecc.  Pep.  477.  {d)  2  Add.  276. 

[e)  2  H.  L.  Cases,  388. 

(/)  23rd  Dec,  1823.  See  post,  p.  141,  for  extracts  of  this  Charter. 
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1851.        the  salvors  claim,  on  the  ground,   that  the  asserted 

LouGHifAN   salvors  ought  not  to  be  permitted,  under  the  circum- 

Haji  JoosuB  stances  of   the   case,     to   proceed  with   their  appeal 

ehulladina.  against  the  sentence  of  the  Admiralty  Court  at  Bom- 

The  Hydroos,  hay,  bj  which  sentence  it  was  pronounced,  that  they 

were  not  entitled  to  salvage. 

The  facts  of  the  case  are  shortly  these  :  the  prin- 
cii)al  sentence  was  pronounced  on  the  14th  of  March, 
1849,  and  on  the  5th  of  April,  as  appears  from  the 
papers,  the  following  proceeding  took  place  : — "Mr. 
Advocate- General  being  of  Counsel  for  Promovents, 
moved  for  a  rule  to  show  cause  why  the  Eespondents 
should  not  pay  to  the  Promovents  theii*  costs  of  the 
proceedings  in  the  above  matter ;  whereupon,  and  on 
hearing  Mr.  Howard,  also  of  Counsel  for  the  Promo- 
vents, who  followed  on  the  same  side,  it  was  ordered, 
that  the  said  motion  be  refused,  and  that  each  party 
do  pay  their  own  costs  of  the  hearing  in  the  above 
matter,  and  of  all  other  proceedings  therein." 

Kow,  there  cannot  be  any  doubt,  that  if  proceed- 
ings, such  as  are  here  mentioned,  had  taken  place  in 
the  High  Court  of  Admiralty,  in  England,  or  in  any 
Vice- Admiralty  Court,  or  Admiralty  Court  governed 
by  the  same  rules  and  regulations,  any  right  of  appeal, 
which  existed  in  the  claimants  on  the  14th  of  March, 
1849,  would  have  been  entirely  perempted  and  put  an 
end  to  by  those  proceedings  on  the  5th  of  April.  This 
is  a  rule  which  has  always  been  adhered  to  with  great 
strictness,  and  one  of  the  cases  which  have  been  cited, 
the  case  of  "  The  ship  Clifton,''^  proves  with  what  seve- 
rity the  Court  has  been  in  the  habit  of  applying  this 
rule.  We  apprehend  that  the  effect  of  perempting 
the  appeal  is  entirely  to  take  away  the  right  of  the 
Appellants  to  appeal  at  all,  and  that  nothing  that  is 
hereafter  done  can  restore  the  Appellants  to  the  con- 
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ditiou  in  whicli  they   were  before  the  time   when  the        ^^■^^^ 
act  of  peremption  took  place.  Loughxan 

This  being  so,   according  to  the  general   course  of  haji  Joosub 
proceedings  in  the  High  Court  of  Admiralty,  and  in   bhulladina. 
all  other  Courts  following  the  same  rules  of  practice,  The  Hjdroos. 
the  question  which  their  Lordships  have  now  to  de- 
termine  is,  whether  the  same  rules  and  the  same  mode 
of  practice  prevail  in  the  Admiralty  Court  at  Bomhaij^ 
or  whether  any  and  what  alteration  has  been  made  in 
consequence   of  the   Charter  Avhich  has   created  that 
Court. 

There  are  two  parts  of  the  Charter  to  which  it  will 
be  necessary  to  advert ;  first,  that  part  of  the  Charter 
which  confers  upon  the  Court  at  Bombay  the  power 
of  deciding  Admiralty  causes ;  and,  secondly,  that 
part  of  the  Charter  which  provides  for  appeals  gene- 
rally. 

]S"ow,  that  part  of  the  Charter  which  establishes 
the  Admiralty  jurisdiction  of  the  Court  is  in  these 
words  : — "  We  do  hereby  grant,  ordain,  establish,  and 
appoint,  that  the  Supreme  Court  of  Judicature  at 
Bombay  shall  be  a  Court  of  Admiralty,"  for  certain 
territories  and  districts  therein  mentioned  ;  and  then 
it  grants  to  that  Court  "  full  power  and  authority  to 
take  cognizance  of,  hear,  examine,  try  and  determine 
all  causes,  civil  and  maritime,  and  all  j^leas  of  con- 
tracts, debts,  exchanges,  policies  of  assurance,"  and 
so  on,  "  which,  in  any  manner  whatsoever,  relate  to 
freight,  or  money  due  for  ships  hired  and  let  out,  trans- 
port money,  maritime  usury,  bottomry  or  respondentia, 
or  to  extortions,  trespasses,  injuries,  complaints,  de- 
mands, and  matters,  civil  and  maritime,  whatsoever, 
between  merchants,  owners,  and  proprietors  of  ships 
and  vessels,  employed  or  used  within  the  jurisdiction 
aforesaid."     And  thea  it  states,  that  they  shall  take 
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1851.        cognizance  thereof,  "as  the  same  is  used  and  excr- 
LovGHXAx    cised  in  that   part   of   Great  Britain   called    England^ 
jj^jjjp^g^,3  together  with  all  and  singular   their  incidents,    emer- 
bhdlladina.    gents,  and  dependencies,  annexed  and  connexed  causes 
The  Hydroos.  whatsoever  ;  and  to  proceed  summarily  therein,  with 
all  possible   despatch,  according  to  the    course  of  our 
Admiralty  of  that  part  of  Great  Britain  called  Eng- 
land y 

It  appears,  therefore,  that  by  the  authority  of  this 
Charter,  founded  upon  the  Act  of  Parliament  [a),  the 
Court  of  Bombay  became  a  Court  of  Admiralty  for  the 
purposes  therein  stated,  and  that  the  mode  of  pro- 
ceeding is  strictly  enjoined  to  be,  according  to  the 
course  in  use  in  the  High  Court  of  Admiralty  in 
England.  Unless,  therefore,  there  is  something  in 
this  Charter  to  the  contrary,  it  would  necessarily  fol- 
low, that  in  what  relates  to  the  peremption  of  an 
appeal,  the  same  cause  w^hich  would  operate  to  perempt 
an  appeal  here  will  perempt  an  appeal  in  the  Court 
of  Admiralty  at  Bombay. 

This  being  so,  the  next  step  is  to  advert  to  that 
part  of  the  Charter  which  gives  power  to  appeal  to 
the  Queen  in  Council,  and  then  to  see  whether,  on 
the  fair  construction  of  that  Charter,  it  can  be  con- 
strued as  changing  or  altering  the  effect  of  that  part 
of  it,  to  which  I  have  already  adverted.  It  is  in 
these  words  : — "  And  we  do  hereby  direct,  establish, 
and  ordain,  that  if  any  person  or  persons  shall  find 
him,  her,  or  themselves  aggrieved,  by  any  judgment 
or  determination  of  the  Supreme  Court  of  Judicature 
at  Bombay.,  in  any  case  whatsoever,  it  shall  and  may 
be  lawful  for  him,  her,  or  them,  to  appeal  to  us,  our 
heirs  or  successors,  in  our  or  their  Privy   Council,  in 

{a)  4  Geo.  IV.,  c  71,  eec.  7. 
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such  manner  and  unclor  such  restrictions  and   qualifi-        ^^•'^^^ 
cations  as  are  hereinafter  mentioned,  that  is   to   say,    Loughnan- 
in  all  judgments   or  determination  made  by  the  Su-  haji  Joosub 
preme  Court  of  Judicature  at   Bombay,  in   any  civil   bhulladina. 
cause,  the  party  or  parties  against  whom,  or  to  whose  The  Hydroos. 
immediate  prejudice  the  said  judgment  or  determina- 
tion shall  be  or  tend,  may  by  his  or  their  humble 
petition,  to  be  preferred  for  that  purpose  to  the   said 
Court,  pray  leave  to  appeal  to  us,  our  heirs  or  succes- 
sors, in  our  or  their  Privy  Council,  stating  in   such 
petition  the  cause  or  causes  of  appeal ;    and  in  case 
such  leave  to  appeal  shall  be  prayed,  by  the  party   or 
parties  who  is  or  are  directed  to  pay  any    sum    of 
money,  or  to  perform  any  duty,  the   said  Court  shall 
and  is  hereby   empovrered  to  award,  that   such  deter- 
mination or  judgment  shall  be  canied  into  execution, 
or  that  sufficient  security   shall  be  given  ; "  and  then 
it  directs  that  security  shall  be  given  for  the  costs, 
and  for  performance  of  judgment. 

It  does  not  appear  that  in  this,  or  any  subsequent 
clause,  there  is  any  immediate  reference  to  the  Court 
of  Admirally,  or  to  that  part  of  the  Charter  which 
established  the  Court  of  Admiralty  at  Bomhaij  ;  and, 
consequently,  that  part  of  the  Charter  which  esta- 
blishes the  Court  of  Admiralty  at  Bombay,  and  directs 
the  proceedings  to  be  according  to  the  rule  of  the 
High  Court  of  Admiralty  here,  must  prevail,  unless 
we  can  find  in  any  part  of  this  Charter  something 
that  shall  counteract  that  clause,  and  direct  another 
mode  of  proceeding. 

Now  it  appears  to  us  that  it  is  quite  impossible, 
with  reference  to  those  general  words,  to  draw  any 
other  inference.  It  is  not  necessary  to  consider, 
whether  the  clause  as  to  appeals  may  in  any  way  affect 
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1851.        the  time  within  which  the  appeal   shall  be  granted ; 
LoTjGHXAx    because    the    proper   question   to    be   considered   and 
Haji  JoosuB  determined  now,  is  not  a  question  as  to  the  ordinary 
bhulladina.   I'igj-^t  to  appeal,  or  the  time  and  manner  in  which  the 
The  Hydroos.  appeal  shall  be  assorted,  or  within  what  period  it  shall 
be  asserted ;  it  is  simply  this  question,  whether  cer- 
tain acts  done  in  the  Court  of  Admiralty  of  Bombay, 
are  or  are  not  a  peremption   of  the  right  of  appeal. 
We  are  of  opinion,  therefore,  that  the  rule  and  prac- 
tice of  the  High  Court  of  Admiralty  must  necessarily 
prevail  in  governing  the  proceedings  of  the  Court  of 
Bombay^  and  that,  consequently,  this  appeal  has  been 
altogether  perempted. 

Another  difficulty  arose  in  this  case,  to  which  it 
may  be  necessary  slightly  to  advert ;  instead  of  appear- 
ing under  protest,  as  is  the  ordinary  course  where  the 
party  who  is  cited  to  appear  denies  the  right  to  ap- 
peal, an  absolute  appearance  was  given  in  this  case ; 
and  the  objection  is  now  taken  at  the  bar  for  the  first 
time,  though  it  is  introduced  in  the  case  which  the 
Eespondents  have  presented.  It  appears  to  us,  that 
though  it  is  very  inconvenient,  and  this  course  of  pro- 
ceeding exposed  the  parties  to  considerable  additional 
expense,  yet  that  it  cannot  have  the  effect  of  pre- 
venting that  which  had  taken  place,  namely,  the  per- 
emption of  the  appeal,  at  a  time  long  antecedent. 
And  it  may  be  well  to  observe  here,  with  regard  to  the 
leave  to  appeal,  given  by  the  Court  at  Bombay,  it  is 
quite  obvious  that,  acting  as  the  High  Court  of  Admi- 
ralty there,  if  the  appeal  liad  been  once  perempted,  it 
was  beyond  the  power  of  the  Court  to  make  any 
order  allowing  the  appeal  to  be  prosecuted. 

AYe  think,  therefore,  that  it  is  clearly  shown  that 
this  appeal  was  entirely  perempted  by  the  transactions 
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of  the  otli   of  April ;  that  it  is  impracticable  iu  any       18'51. 
legal  view  of  the  case  to  revive  the  proceedings,  when    Loughxan 
they  are  once,  perempted,  and  that  it  would  not  be  haji  Joosub 
within  the  power  of  the   Court  of  Admiralty  to  grant   eholladina. 
the  appeal  under  any   circumstances   of    mistake  or  The  Hydroos. 
difficulty  whatever.     We  think  also,  that  the  circum- 
stance of  the  Eespondents  not   appearing  under  pro- 
test, though  attended  with  inconvenience  to  the  par- 
ties,  cannot  by  possibility  affect  their  right  in  this 
case.     For  these  reasons  we  are  under  the  necessity 
of  pronouncing  in  favour  of  the  objection  which  has 
been  taken,  that  the  Appellants  are  not  at  liberty  to 
proceed  further  in  this  appeal.     It  must,   therefore, 
be  dismissed  ;  but  looking  at  all  the  circumstances  of 
the  case,  their  Lordships  are   of  opinion  that  no  costs 
ought  to  be  given  («), 

(rt)  In  Casement  v.  Fulton,  3  Moore's  Ind.  App.  Cases,  395,  the 
question  whether  the  rules  of  the  Ecclesiastical  Courts  in  Doctors' 
CommoHs,  relating  to  peremption  of  appeals,  applied  to  an  Ecclesi- 
astical cause  in  the  Supreme  Coiu-t  at  Calcutta,  so  as  to  deprive  a 
party  of  the  Charter  right  to  appeal  within  six  months  from  the  date 
of  the  decree  was  raised,  but  no  decision  was  given  upon  that  point. 
As  to  the  practice  of  objecting  to  the  competency  of  an  appeal, 
see  Shire  V.  Shire,  5  Moore's  P.  C.  Cases,  81. 


YOL,  V. 
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Baboo  Kasi  Persad  ^araii? 


Appellant, 


AJfl) 


MussxjMAT  Kawalbasi  Kooer,  Ba-  \ 

BOO  Goor  Persad  I^arain,  and  >  Eespondents* 
Kalli  Persad  jSTarain       -       - ) 


On  appeal  from  the  Siidder  Dewanny  Court  at 
BengaL 

XHIS  appeal  arose  out  of  a  suit  instituted  in  the 
Provincial  Court  of  Patna,  by  Shea  Das  Xatnin,  since 
deceased,  against  the  Eespondent,  Mussiimat  KawaU 
hasi  Kooer,  the  party  in  possession,  Bahoo  Urremurdun 
Narain,  also  since  deceased,  and  the  present  Appel- 
lant, Baboo  Kasi  Persad  Narain.  The  object  of  the 
party  to  whom  suit  was  to  obtain  possession  of  the  real  and  personal 
possession  had  estate  of  oue  BctJiore  Narain,   deceased.     The  parties 

been  given  by  ^  '        ^  '■ 

the  Fouj'htrry  wcro  members  of  a  tribe  or  family  called  Chowdhyas, 
ed,"uiidertlie"  ^'^^  their  relationship  appears  from  the  following 
circum-  statement.     Bailor e  Narain,  Bal  Narain,  and    Ootum 

stances,  the  _  '  _ 

deed  not  being  Narain  were  full  brothers.     Bahore  Narain,  the  eldest 

sufficiently 

proved.  *  Present :  Members  of  tlie  Judicial  Committee, — Lord  Langdale, 

^ending 
the  appeal  to     the  Right  Hon.  Dr.  Liishington,  the  Eight  Hon.T.  Pemberton 

England,  the  Leigh,  and  the  Eight  Hon.  Sir  Edward  Eyan. 
sole  Appel- 
lant died,  and  the  Sudder  Court  made  an  order  substituting  one  of  the  Ee- 
spondents in  his  stead  as  Appellant.  Semhle  :  It  is  not  competent  to  the 
other  Eespondents  to  object  to  such  order  at  the  hearing  of  the  appeal, 
the  proper  coui-se  being  to  move  the  Sudder  Coui't  to  discharge  such 
order. 

In  a  case  of  great  delay  by  the  officers  of  the  Sudder  Deivanny  AdavAut^ 
at  Ca?cM<ta, innotforwarding  certain  depositions  filed  in  the  cause,  which 
hadbeen  omitted  in  the  transcript  forwarded  to  £'/(.(//anri,theJudicialCom.- 
mittee  peremptorily  ordered  the  Sudder  Dt  ujan  n  y  Court  forthwith  to  trans- 
mit the  omitted  evidence  to  England, 
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Kawal-       1851. 


V. 

MussrMAT 
Kawalbasi 

KOOEK. 


brother,  had  no  male  issue,  but  a  daughter, 
hasi  Kooer.  Bed  Naram  had  two  sons,  Sheo  Das  Na-  Baboo  Kasi 
rain  and  Kasi  Persad  Narain.  Ootum  Narain  had  ^^^^ij^  ^' 
one  son,  named  Urremicrdun  Narain.  It  was  not  in 
question  in  the  suit  that  the  brothers  constituted  a 
divided  Hindoo  family,  or  that  the  property  in  dis- 
pute was  not  the  sole  and  exclusive  property  of  Ba- 
hore  Narain,  in  which  his  brothers  had  no  right  to 
participate. 

Bahore  Narain  died  in  October,  1816,  leaving  a 
daughter,  Kaivalbasi  Kooer.  She  lived  with  him,  and 
was  in  possession  at  the  time  of  his  decease,  when 
disputes  as  to  her  right  and  possession  of  the  property 
arose  between  Bahore  Narain'' s  nephews,  Kasi  Persad 
and  TJrremurdun  Narain.  These  disputes  led  to  the 
interference  of  the  local  authorities,  and  on  the  6th  of 
November,  1815,  the  magistrate  of  the  Zillah  of  Sarun 
ordered  that  she  should  continue  in  possession  of  the 
effects  and  property  left  by  Bahore  Narain,  as  it  ap- 
peared that  after  his  death  the  whole  of  it  came  into 
her  possession,  SJieo  Das  Narain  then  came  forward 
and  presented  a  petition  to  the  Circuit  Court,  in  which 
he  rested  his  title  to  the  disputed  property  on  a  tuni- 
leeknamah,  or  deed  of  gift,  which  he  alleged  had  been 
executed  in  his  favour  by  Bahore  Narain,  on  the  27th 
of  December,  1809.  The  Court  refused  to  interfere, 
and  referred  him  to  a  Civil  Court. 

The  plaint  was  filed  in  the  Provincial  Court  of 
Patna,  on  the  21st  of  February,  1817,  by  Sheo  Das 
Narain,  against  Mussumat  Kawalbasi  Kooer,  Baboo 
TJrremurdun  Narain,  and  Baboo  Kasi  Persad  Narain, 
to  recover  possession  of  the  Jihiraj  and  lakhiraj  lands, 
and  the  personal  estate  of  the  late  Bahore  Narain, 
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then  in  the  possession  of  his  daughter,  the  Defendant, 
Mussuniat  Kazvalbasi  Kooer.  It  alleged,  that  Bahore 
Narain^  the  paternal  uncle  of  the  Plaintiif ,  having  no 
sons  living  to  succeed  him,  on  the  27th  of  December^ 
1809,  executed  in  the  Plaintiif's  favour  a  tumleek- 
namah  (an  instrument"  in  the  nature  of  a  deed  of 
gift),  whereby  he  constituted  him,  the  Plaintiff,  pro- 
prietor of  the  whole  of  his  property,  real  and  personal, 
with  the  exception  of  hismut  Umnour  and  Madhapore, 
appertaining  to  pergunnah  Bed,  which  he  gave  to  Mus- 
sumat  Kawalbasi  Kooer,  and  that  while  |ie  (the  Plain- 
tiff) was  at  Calcutta,  Bahore  NaraiL  wrote  several 
letters  to  him  to  come  to  him,  and  that  while  he  was 
on  the  road,  Bahore  JVarain  died. 

Mussumat  Kawalbasi  Kooer,  by  her  answer,  charged 
the  Plaintiff  with  fraudulently  combining  with  the  De- 
fendants, Urremiirdun  Narain  and  Kasi  Persad  Narain^ 
to  set  up  the  deed  of  tumleehiamah,  which  she  sub- 
mitted was  a  forgery,  and  only  brought  forward  after 
an  unsuccessful  claim  made  by  Kasi  Persad  Narain 
to  the  property  in  dispute,  as  the  kiirta-j)uttra  («)  of 
Bahore  Narain  ;  she  denied  the  allegation  of  the  plaint, 
that  Bahore  Narain  was  induced  to  grant  away  the 
property,  by  the  tumleehiamah,  because  he  had  no 
son  or  heir,  and  submitted  that  she  was  entitled  by 
right  of  inheritance  to  succeed,  for  that,  according  to 
the  Sastras,  if  a  person  had  no  son,  but  a  daughter, 
his  daughter  stood  in  the  place  of  his  son,  and  was 
the  rightful  heir  to  the  property,  and,  moreover,  that 
she  had  male  offspring,  the  grandsons  of  the  deceased. 
And  she  further  insisted,  that  the  claim  of  the  Plain- 

{a)  A  fatlierless  son  adopted  by  a  person  desii-ous  of  male  issue. 
A  son  made  {Critrima).     Seethe  Mitucshara,  ch.  i.  see.  ix.par.  17. 


KOOEU. 


ON    APPEAL    FROM    T!IK    EAST    INDIES.  119 

tiff,  under  the  tumleehiamah^  was  illegal  and  void,  as  i^'^^^- 

the  law  required  that  the  person  in  whose  favour  the  Baboo  Kasi 

tumleek  shall  have  been  made,  should  have  been  put  ^^kIin"  ^' 

in  possession   at  the  time  of  the  sfi'^nt,   which   the  ,^    ^'• 

-r^^     .        .  r,  -111  1  MUSSUMAT 

Plamtirt  admitted  had  not  been  done.  Kavalbasi 

The  Defendant,  13ahoo  Urremurdun  Narain^  died  be- 
fore putting  in  his  answer,  leaving  Bahoo  Goor  Per- 
S(id  Naraln  Sing  and  Baloo  Kalli  Fersad  Narairi  Sing^ 
his  sons  and  heirs,  who  ^v(>re  admitted  by  the  Court 
to  defend  the  suit.  The  answer  of  these  Defendants 
traversed  the  fact  of  the  execution  of  the  tnmlcek- 
niihiuh^  and  claimed  for  themselves  a  moiety  of  the 
property  in  dispute  as  the  heirs  of  their  fatlier,  the 
deceased  Urremurdun  Naraln^  the  nephew  of  Bahore 
Narain ;  the  other  moiety  belonging,  as  they  alleged, 
to  the  Defendant,  Bahoo  Kasi  Persad  Narain ;  they 
relied  upon  an  alleged  rule  of  the  Chowdhgas,  that 
upon  the  demise  of  any  one  Avithout  issue,  his  pro- 
perty devolved  to  his  brother's  sons ;  and  they  denied 
the  right  of  the  Defendant,  Miissumat  Kaivalbasi 
Kooer,  to  the  property,  and  prayed  that  the  Court 
would  declare  their  rights  agreeably  to  the  rule  ob- 
served by  the  Choiodhgas  (a). 

The  Defendant,  K^si  Persad  Narain,  by  his  answer,, 
set  up  a  title  to  the  estate,  as  kurta-puttra  of  Bahore 
Narain,  alleging  that  he  had  performed  his  funeral 
rites,  and  as  such  adopted  son  claimed  to  succeed  to 
his  property  ;  and  he  further  relied  on  his  title  as  a 
co-sharer  with  his  brother,  according  to  the  custom 
of  the  family  of  Cliowdhgas,  and  submitted  that,  even 
if  the  tumleeknamah  was  executed  as  alleged,  it  did 
not  deprive  him  and  his  near  relatives  of  their  right 
and  interest  in  the  deceased's  estate. 

(a)  The  title  of  a  particular  tribe  of  Brahmins. 
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1851.  The  suit  being  at  issue,  the  Plaintifi  produced  as 

b^booKasi  evidence  the   iumleehiamali  under  which  he  claimed. 
Pee  SAD  Na-  rpj^^   material   part   of  this    document  was   in   these 
"»'  terms  : — "  I  grant  and  give  Jcismut  TJmnour  and  Mad- 

Kawalbasi  hapore,  in  jjergiinnah  Bal,  to  Mussumat  Kawalhasi 
Kooer^  my  daughter,  for  her  food  and  raiment,  and 
have  given  a  separate  and  distinct  thika-putta  in  her 
name.  On  which  account,  I  do  declare  and  give,  in 
writing,  that,  with  the  exception  of  the  said  kismuf, 
whatever  I  have  in  my  possession  and  occupation  ; 
such  as  moivgahs  and  lands,  which  pay ;  and  those 
which  do  not  pay,  public  revenues,  and  the  havellies^ 
and  ready  moneys  and  goods,  and  household  effects, 
slaves  and  slave  gii'ls,  all  things  which  may  be  deno- 
minated '  property,'  and  constituting  the  estate  ;  also, 
all  my  right  and  title,  and  legal  debts,  I  grant,  give, 
and  transfer  to  Sheo  Das  Narain^  son  of  Bahoo  Bal 
JVarcwi,  son  of  Bahoo  Gopal  Karain^  my  own  bro- 
ther's son,  and  have  made  a  tumleek.  The  tiimleeh  is 
good  and  legal,  although  the  property  remains  in  my 
possession,  in  the  shape  of  a  charge ;  and  hereafter  I 
have  not,  on  my  right  and  title,  any  claim  or  demand, 
or  hold  in  any  way  whatsoever  against  the  donee  as 
respects  the  aforesaid  declaration.  Should  a  son 
chance  to  be  born  to  me,  and  he  live,  then  the  donee 
and  such  son  shall  be  in  entry  and  occupation  of  the 
said  estate  gifted  away,  share  and  share  alike."  This 
document  purported  to  be  attested  by  nine  witnesses, 
and  had  the  seal  of  the  Kasi  affixed. 

The  Plaintiff  put  in  also  several  letters  purporting 
to  have  been  written  and  sent  to  him  by  Bahore  Na- 
rain.  The  Defendant,  Mussumat  Katvalbasi  Kooer,  filed 
the  proceedings  of  the  Foujdarry  Court,  in  the  pro- 
ceedings between    her  and  Kasi  Persad  Naraiiiy  by 
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Vhich   her   title   to  the   real  and  personal  estate  of        iSoi. 
the  late  Balioi^e  Narain  was  acknowledged,  and  pos-    BabooKasi 
session  of  his  estate   decreed  her ;  she  also  filed  the  ^^^'^^^  ^^-^- 
proceedings  of  the  Collector,   substituting  her  name  f. 

for  that  of  Bahore  Narain.     There  were  also  brought    Kawalbasi 
lip  from  the  records,  and  read,  the  proceedings  of  the      I^ooek. 
Foujdarry  Adawhit,  in  which  Kasi  Persad  Narain  was 
Complainant,  and  Mussumat  Kaivalhasi  Kooer  was  De- 
fendant. 

Upon  this  evidence,  the  Provincial  Court  of  Patna^ 
by  a  decree,  dated  the  25th  of  March,  1818,  de- 
clared that,  "As  the  whole  of  the  landed  and  move^^ 
able  property  had  been  divided  between  the  late 
Bahore  Narain  and  his  brothers,  and  as  all  three  were 
living  in  separate  abodes,  and  severally  paid  the  public 
revenues,  and  neither  had  any  concern  with  the  other, 
therefore  it  was  evident,  and  was  universally  allowed, 
that  the  proprietors  of  the  whole  of  the  property  and 
effects  left  by  Bahore  Narain,  were  Mussumat  Katval- 
hasi  Kooer,  his  daughter,  and  his  grandsons  born  of 
this  daughter,  and  that  the  brothers'  sons  had  no 
right  and  title  to  the  property,  and  the  tumleehiamah 
advanced  by  the  Plaintiff  was  not  at  all  to  be  credited. 
That  it  was  clear  that  the  possessor  of  the  tumleek- 
namah  should  have  entry  and  possession,  while,  in- 
deed, the  Plaintiff  admitted  that  he  had  not  entry  and 
possession  during  Bahore  Naraiii's  lifetime.  Hence, 
had  the  tumleehiamah  been  a  genuine  one,  it  would 
have  been  rendered  illegal  by  reason  of  the  absence 
of  entry  and  possession  of  the  effects.  On  which 
account,  it  appearing  to  be  useless  and  of  no  benefit 
to  call  for  witnesses  on  the  part  of  the  PlaintiffV  it 
was  ordered,  that  the  Plaintiff's  claim  be  dismissed 
with  costs. 
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1851.  From  this  decree  the  Plaintiff  appealed  to  the  Sud- 

Baboo ivAsi   der  Dewamiy  Adaivlut  at  jBe?i^a/,  subiritting  that  the 

Per  SAD  N  A-  (j^g^^jg^Qj^  -^as   erroneous,  as  the   same  had  been   made 

'"•  -without   hearing   witnesses    whose   testimony   would 

Kawalbasi   have  established  his  claim. 

The  Sudder  Deivanny  Adaivlut,  being  of  opinion 
that  the  examination  of  such  witnesses  was  necessary, 
without  entering  into  the  merits  of  the  appeal,  remit- 
ted the  cause  to  the  Provincial  Court  to  hear  evidence 
on  both  sides. 

In  pursuance  of  the  above  order,  the  Court  pro- 
ceeded to  take  evidence. 

Twenty  witnesses  were  examined  on  behalf  of  Sheo 
Das  Narain.  five  of  whom  stated  that  they  had  at- 
tested the  tumleeknamah.  Four  stated  that  Bahorc 
Narain  had,  in  conversation,  admitted  the  execution 
of  the  deed.  One  of  them  was  the  Kazi  who  attached 
his  seal  to  the  instrument.  Five  other  witnesses  de- 
posed that  they  were  present  when  the  letter  was 
written  by  Baliore  Narain  to  recall  Sheo  Das  Narain. 
Twenty-two  witnesses  were  examined  by  Miissiimat 
Kaiualhasi  Kooer  to  establish  that  Bahore  Narain  had, 
during  his  lifetime,  adopted  her  and  her  two  sons  as 
his  successors  and  heirs  of  his  property,  and  had 
recognized  them  in  the  presence  of  relatives  during 
the  funeral  ceremonies  of  his  third  wife  in  Septem- 
her,  1816.  And  in  order  to  prove  that  the  tumleek- 
namah was  a  forgery,  j&ve  of  the  witnesses  deposed  that 
Bahore  Narain  had  departed  from  home  for  the  pur- 
pose of  performing  a  pilgrimage,  a  short  period  pre- 
vious to  its  professed  date.  Witnesses  were  also 
brought  forward  by  Goor  Persad  Narain  for  himself 
and  his  brother,  with  the  view  of  proving  the  rule  of 
succession  he  had  alleged.     And  witnesses  were  exa- 
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mined  by  Kasi  Persad  Narain  to  prove  the  same  rule        ^831. 

of  succession,   and  also  that  he  had  been  appointed  BabooKasi 

by  Bahore  Narain  to  perform  his  funeral  ceremonies,  ^^^4^51^  ^ 

in  the  e\ent  of  Sheo  Das  Narain  not  arriving  in  time  ,    «^- 

"  MuesUMAT 

from   Calcutta.  Kawalbabi 

The  appeal,  with  the  additional  evidence  remitted 
by  the  Provincial  Court,  came  on  for  hearing  before 
Mr.  Courtney  Smithy  the  second  Judge  of  the  SitJder 
Court,  who,  on  the  2ud  of  May^  .1821,  with  a  view  of 
obtaining  an  exposition  of  the  Hindoo  law  upon  the 
subject,  ordered  the  tumlechnamah  to  be  laid  before 
the  Pundits  attached  to  that  Court,  upon  the  follow- 
ing questions  : — 

"  First.  Should  Baboo  Bahore  Karain  (on  whose 
part  the  instrument  in  question  was  written)  have  had, 
in  addition  to  Katoalbasi  Kooer,  his  daughter,  and 
Sheo  Das  Narain^  a  brother's  son  (mention  of  both  of 
whom  is  to  be  found  in  the  instrument),  two  other 
own  brothers'  sons,  had  he  the  power  to  execute  an 
instrument  of  the  nature  in  question,  or  not  ? 

"  Second.  Seeing  that  Bahore  Narain  survived  the 
execution  of  the  aforesaid  instrument  nearly  seven 
years,  and  held  entry  and  possession  as  usual,  of  the 
whole  of  the  landed  property  and  effects  made  men- 
tion of  in  the  instrument  in  question,  and  died  in 
the  same  month ;  under  these  circumstances,  do  the 
landed  property  and  effects  mentioned  in  the  instru- 
ment aforesaid  go  after  his  death  to  the  abovenamed 
Sheo  Das  Narain^  or  not  ? 

"Third.  In  the  event  of  the  instrument  under  con- 
sideration turning  out  to  be  invalid,  and  the  property 
not  to  be  Sheo  Das  Narain  s  under  the  document,  do 
the  effects  left  by  Bahore  Narain  go  to  his  daughter, 
Mussumat  ^aivalbasi  Kooer,  or  to  his  brothers'  sons, 

YOL.  V.  X 
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1851.         of  whom  two  are  the  sons  of  one  of  his  brothers,  and 

Baboo  Kasi   the  third  the  son  of  anotlier  brother  ? 

^""^f  ?^.^^"       "  Fourth.  If  the  ejects  devolved  to  his  brothers^ 

V-  sons,  do  they  enioy  the  property   in   eqnal  portions 

MussuMAT  ,'  ,  -^        ^  "^       ■  ,        o    i  ,  f  ^x. 

Eawalbasi   each,    or   does    one   moiety    oi   it  go   to   one   oi  the 

nephews,  and  the  remaining  half  to  the  two,  who  are- 
full  brothers  to  each  other  ?  " 

The  Pundits  attached  to  the  Court  returned  the  fol- 
lowing hetvusta  to  these  questions  : — 

"  First.  Should  Bahore  Narain  have  executed  the 
instrument  in  question,  making  mention  in  it  of  the 
name  of  his  daughter,  Katcalbasi  Kooe?-,  and  of  Shea 
Das  Narainj.  his  brother's  son,  even  while  he  had,  in? 
addition  to  these,  two  own  brothers'  sons,  yet  he  had,, 
under  the  Sastras  in  force  in  the  western  parts  of  the 
Gountry,  the  power  to  execute  an  instrument  of  this 
nature  in  favour  of  Sheo  Das  Narain  aforesaid,  pro- 
vided no  other  person  had  interest  in  Bahore  ^ca-aiii's 
property,  because  to  a  divided  or  separated  individual 
who  may  be  proprietor  of  property,  and  may  have 
only  a  daughter,  and  who  can,  according  to  his  own 
wishes,  make  a  donation,  or  otherwise,  of  his  own 
effects,  there  is  no  bar  by  the  existence  of  his  bro- 
thers' sons.  But  should  the  property  be  undivided ^ 
he  had  no  power  to  execute  the  instrument,  because, 
of  those  who  have  co-interest  in  the  property  one 
alone  cannot  make  a  sale^  or  a  gift,,  or  otherwise,  of 
it.  According  to  the  Sastras,  however,^  that  are  ex- 
tant in  Bengal,  Bahore  Narain  had  full  power  over  the 
effects,  whether  they  were  divided  or  undivided.  A 
iexi  of  Nareda  Mooni  is  in  proof  of  this — '  The  pro- 
prietor of-  property  can  make  a  sale  or  a  donation^ 
&c.,  of  his  portion  of  property.' 

^^  Second.  Should  Bahore  Nayam  have  executed  » 
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iumlecknamah  of   the  dcscriptiou  under  consideration.        ^®''^' 
in  favour  of  Sheo  Das  Narain,   and  from  the  date  of   Baboo  Kasi 

•   •  Persad  Na* 

its  execution  to  the  day  of  his  death,  comprising  a  p^^j 
period  of  seven  years,  himself  continued  in  possession  jj-  ^  ^\ 
«,nd  occupation  of  the  property  made  mention  of  in  Kawalbasi 
the  tiimleeknamah,  stiil  under  that  instrument  the 
landed  property  and  eifects  stated  in  it  shall  go  to 
Sheo  Das  Narain  after  Bahore  Narain's  decease  ;  for 
in  the  timileeknamak  it  is  written,  •'  I  have  given  to 
^heo  Das  Narain  the  whole  of  my  property,  and  have 
•executed  this  tumleeknamah  in  his  favour,  although 
the  property  remains  in  my  custody  in  the  shape  of  a 
charge.'  Hence  the  tiimleek  under  consideration  is 
free  of  condition,  and  the  right  and  interest  of  Sheo 
Das  JSfarain,  which  were  generated  in  the  property 
mentioned  in  the  tamleeknamah^  so  soon  as  it  was 
executed  in  the  lifetime  of  the  donor,  cannot  be  viti- 
ated by  his  being  in  possession  of  the  eifects  men- 
tioned therein  subsequent  to  the  execution  of  the 
instrument,  nor  can  the  right  and  title  of  the  exe- 
•cutor  of  the  turdleehiamah  be  again  created, 

"  Third.  Should,  by  an}-  means,  the  instrument  in 
question  be  nullified,  and  the  right  and  title  of  Sheo 
Das  ^Mraiii,  grounded  on  the  instrument,  be  not  esta- 
blished, in  that  case  the  effects  left  hy  Bahore  Narain 
will  go  to  Kaivalbasi  Kooer,  his  daughther,  according  to 
the  Sastras  extant  in  the  western  parts  of  the  country, 
provided  the  property  shall  have  been  divided  ;  but  if 
it  be  an  undivided  property,  it  goes  to  the  brothers' 
sons,  and  according  to  the  Sastras  extant  in  Bengal^ 
the  property  shall  devolve  to  Bahore  Narain's  daughter, 
whether  it  be  divided  or  undivided.  In  proof  of  this 
is  the  text  of  Yagnyawalcya,  as  follows  : — '  If  a  person 
die,  leaving  neither  son    nor  son's  son,  his  property 
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1851.        goeSj  ill  tlie  first  instaiice,  to  his  widow  ;  should  there 
Baboo  Kasi    be  no  widow,  it  goes  [to  the  daughter  ;  should  there 
^^rIix  ^"  ^^  ^^  daughter,  to  the  daughter's  son ;  should  there 
MvssuiiAT    ^^^  ^®  ^   daughter's   son,   it  goes  to  the   deceased's 
Kawalbasi    father  and  mother  ;   non-existing  Avhom,    to   the   bro- 
ther ;  and  if  he  be  not  existing,  to  his  brothers'  sons, 
and  others,  according  to  rotation.' 

''  Fourth.  Should  it  turnout  that  the  brothers'  sons 
have  right  and^title  in  the  property,  the  right  of  each 
is  equal  to  tlio  others.  In  proof  of  this  is  the  text  of 
Yagnyawalcya,  which  has  been  cited  in  support  of  the 
answer  made  to  the  third  question." 

On  the  9th  of  May,  1821,  Mr.  Courtney  Smith  re- 
corded his  opinion,  that  the  claim  of  the  Plaintiff, 
as  regarded  the  personal  property,  should,  by  reason 
of  its  not  being  suflficiently  defined,  and  from  its  not 
appearing  clear  that  the  property  came  into  the  Ee- 
spondent's  possession,  be  dismissed,  but  that,  on  the 
ground  of  the  execution  of  the  tumleeknamah  being 
sufficiently  proved,  the  decree  of  the  Patrice  Provincial 
Court  should,  as  respected  the  lands,  be  annulled. 

The  proceedings  were  then  laid  before  Mr.  Thomas 
Goad,  the  third  Judge  of  the  Sudder  Court,  and  Mr. 
Witllam  Darin,  the  officiating  Judge.  Mr.  Goad  re- 
corded his  opinion  upon  the  merits  on  the  11th  of 
June,  1821,  that  the  tumleeknamah  was  unworthy  of 
credit,  and  that  the  decree  of  the  Provincial  Court 
should  be  affirmed.  Mr.  Dorin  recorded  his  opinion 
on  the  same  day,  that  the  tumleeknamah  was  suffici- . 
ently  proved,  and  that  the  Plaintiff's  claim  to  the  real 
and  personal  property  was  valid  and  good,  and  that 
further  evidence  should  be  taken  with  regard  to  the 
extent  of  the  moveable  property.  As  none  of  the 
thrcf  opinions  thus  given  agreed,  it  was  ordered   that 
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the  proceediugs  should  bo  laid  before  the  Chief  Judge        ^^-^i- 

of  the  Court.  Baboo  Kasi 

The  cause  then  came'^before  Mr.  William  Lejjcestcr^     ^^^Itxm  ^' 
Chief  Judi^e,  who  concurred  in  the  opinion  recorded  by    ,,    ^'• 

*.  "    ^  •■■  .  '^        MUSSUMAT 

the  third  Judge,  that  the  appeal  should  be  dismissed,  Kawalbabi 
and,  on^the  14th  of  August^  1821,  pronounced  the  de- 
cree of  the  Sadder  Court,  in  these  terms :  "It  ap- 
pears that  although  witnesses  on  the  part  of  the  Plain- 
tiff (now  the  Appellant)  have  borne  testimony  to  the 
genuineness  of  the  tiimleehmmali^  still  the  witnesses 
of  3Iussumat  Kaivalhasi^  Kooe?',  one  of  the  Respon- 
dents] (formerly  a^  Defendant),  speak  diametrically 
opposite  to  them;]  therefore,  no  judgment  can  be 
formed  upon  the  evidence  adduced ;  indeed,  the  evi- 
dence of  the  witnesses  of  the  first-mentioned  party 
has  not  the  superiority  over  that  of  the  witnesses  of 
the  last-mentioned  one,  so  that^the  Court  might  place 
reliance  on  it.  On  the  other  hand,  upon  various  in- 
ferences that  may  be  drawn  from  the  proceedings,  the 
truth  of  the  testimony  given  by  the  witnesses  of  the 
Appellant  is  very  doubtful,  especially  that  which  went 
to  state  that  Baboo  Bahore  Narain  did  execute  a  tum- 
leeknamah  exhibited  by  the  Plaintiff." 

From  this  decree  the  Appellant  presented  a  peti- 
tion for  a  review  of  judgment. 

The  petition  for  review  came  before  Mr.  Courtney 
Smith,  the  second  Judge;  but  as  the  above  decree 
was  in  opposition  to  his^  opinion,  he  directed  that 
the  petition  should  be  laid  ^before  the  Chief  Judge. 
This  was  accordingly  done.  The  Chief  Judge  re- 
corded his  opinion  that  no  review  should  be  allowed; 
and  ordered  that  the  proceedings  be  laid  before  the 
third  Judge,  who  took  part  in  pronouncing  the  judg- 
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iSoL        mcDt,  ill  order  that  a  final  order  might  he  issued  re- 
B^okIsi  jcctingthe  prayer  for  review  of  judgment.     On  the 
■^^^Imn'^''"  papers  heing  haid  hofore  Mr.  Goad,  the  third  Judge, 
v.^         he  stated,  that  as  a  fifth  Judge  was  then  attached  to 
Kawalbasi   the  (\uirt  (Mr.  John  ShaJ:espear),  whose   opinion   on 
KooER.      ^i^g  ^^^^   might  he  had,  ho  ordered  the  papers  to  he 
kid  before  the  second  and  the  officiating  Judge  ;  and 
shoukl'those  Judges^sce   sufficient  reason  to  allow  a 
review  of  judgment,  they   would  allow  it.     The  pro- 
ceedings then  came  before  Mr.    William  Dor  in,   the 
officiating  Judge,  who  was  in  faA'our  of  a  review,  and 
ordered  tliat    the  papers  should  be  laid   before  Mr. 
JoJin  SJidlcc-^pcar. 

The  papers  were  then  laid   boforc  Mr.  John  Shake- 
spcar,  who  was  of  opinion  that  a  new   trial   ought  to 
be  allowed;  and,  accordingly,  on  the  2ord  of  Januari/^ 
1823,  ordered  a  review  of  judgment.     In  accordance 
with  this  order,  the  pix}ceedings  were  brought  before 
the  fourth  Judge   and  the   officiating  Judge,  Mr.  Wil- 
liam Dorin,  who  recorded  their  joint  opinion,  that  be- 
fore passing  a  decision  in   the  cause,  it  was  necessary 
to  inspect  the  original  book  of  the  office  of  the  liazi,  of 
the  time  of  Kazi  Mahomed  Reza,  for  the  Ilijra  3'ear  1224 
(1809-10,  A.D.),  in  order  to  ascertain   the  fact  of  the 
yeal  of  that  Kasi  being   affixed   to   the   tumleehiamak 
exhibited  by  the  Appellant,  and  ordered  that  a  copy  of 
the  proceeding  should  be  sent  to   the  Patua  Provincial 
Court,  with  directions  to  forward  to  the  Sudde?'  Adatv- 
lut  the  original  book  in   (piestion,  proving  it  by   the 
evidence  on  oath  of  the  said  Kazi  and  his  Xaib. 

This  was  accordingly  done,  and  the  witness,  in 
whose  custod}'  the  book  was,  was  examined  as  to  its 
contents. 
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This  further  evideuce  liavlng  been   transmitted  to        I85i. 
the  Sudder  Deivanny  Adawlut^  Mr.   John   ShaJcespear,    Baboo Kasi 
on  the  3rd  of  April,  182  3,  recorded  his  opinion,  "that  ^^""^^f/^' 
the  ;^«7«/^eZ";i(:«wa/iexhibitedby  the  Appellant  was  fabri-    ^     r. 
eated  and  a  forgery,  and  tliat  the  judgment  pronounced   Ka\\'alba3x 
by  tlie  Sudder  Detoanny  Adimlitt,  on  the  14th  of  An-      I^'^'^ei-.. 
ytist,  1821,  affinning  the  Judgment  of  the  Patnn  CVmrt 
of  Appeal,  beaiing  date  the  25th  of  March,  1818,  was 
good,  and  snch  as  should  be  maintained ;''  and  ordered 
the  papers  to  be  laid  before  the   Chief  Judge   of  the 
Court,  in  order  to  a  final  order  being  passed,  uphold- 
ing and  maintaining  the  judgment  dated  the  14th  of 
August,  1821. 

Upon  this  the  proceedings  were  again  brouglit  be- 
fore Mr.  Courtney  Sviiili,  who,  on  the  6th  of  3fay^ 
1823,  recorded  his  opinion  ;  that  the  decision  of  the 
Court,  dated  the  14th  of  Any  us  t,  1821,  and  that  of  the 
Patna  Provincial  Court,  of  the  25th  of  March,  1818y 
should  be  annulled  ;  and  that,  on  the  ground  of  the 
iumleehuwiah  being  proved,  a  decree  should  be  pro- 
nounced and  issued  in  favour  of  the  Plaintiff  for  the 
lands,  and  also  for  the  moveable  property  to  be  ascer- 
tained by  inquiry. 

On  the  4th  of  June,  1823^  the  ease  came  before  Mr, 
William  Dor  in,  who  considered  that  the  opinion  given 
by  Mr.  John  Skakcspear,  rejecting  tho  tumleeJcnamah 
as  a  forgery,  ought  to  be  treated  as  finally  terminating 
the  suit.  He,  therefore,  declined  to  go  further  into  the 
case,  and  directed  the  papei^  to  be  laid  before  the 
C^hief  Judge,  that  a  final  order  might  be  passed. 

The  final  judgment  of  the  Court  was   delivered  by  ' 
the  Chief  Judge,  Mr.    William  Leycestcr,  on  the  5th  of 
Jidy^  1823,  as  follows  : — "  Upon  a  due  deliberation  of 
the  whole  of  the  papers  in  the  cage,  and  the  cireura- 
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1851.        stances  and  bearings  of  it,  there   does  not   appear  to 
Baboo  Kasi  the  sitting  Judge  any  good  and  sufficient  reason  upon 
which  to  reverse   the  judgment  pronounced  by  this 
V.  Court  on  the  14th  oi  Angus f,   1821,  which  went  to 

Kawalbasi  aifirm  the  decision  of  the  Pattia  Provincial  Court, 
dated  25th  of  March,  1818,  and  to  dismiss  the  Appel- 
lant's claim  ;  indeed,  as''tlie  judgment  has  turned  out 
in  every  vvay  to  be  a  good  one,  and  such  as  should  be 
upheld,  for  these  reasons  a  final  orc'er  and  decree  is 
given  in  concurrence  with  the  opr/Z^on  of  the  third 
Judge  of  this  Court,  Mr.  8hakespe  of  recorded  in  his 
proceedings,  under  date  the  3rd  of  Ajjril  of  the  cur- 
rent year,  that  the  judgment  of  the  Sudder  Dewanny 
Adaivluf,  bearing  date  the  14th  of  August,  1821,  is 
maintained  and  upheld,  with  costs."  (a.) 

Sheo  Das  Narain  appealed  from  this]^decision  to 
His  late  Majesty  'in  Council.  Pending  the  appeal, 
and  in  the  year  1831,  Sheo  Das  Narain  died  without 
issue,  leaving  Het  Koomvur,  his  widow,  surviving. 
At  his  decease,  his  brother,  Kasi  Persad  Narain, 
claimed  to  be  his  heir.  His  widow,  Het  Koonivur, 
also  claimed  to  be  heir.  The  Sudder  ,^Court  di- 
rected the  Zillah  Court  of  Sarun  to  take  the  exa- 
mination of  witnesses  as  to  the  right  of  succession  of 
the  above-mentioned  persons  to  the  deceased.     Evi- 

(«)  This  case  is  reported,  7iom.  ^'  Bahoo  Sheodas' Narain  v.  Kun- 
wul  Bas  Koonwur,''''  3  Ben.  Sud.  Dew.  Rej)s.  234,  upon  a  question 
of  practice  respecting  the  application  for  review  of  judgment;  the 
Sudder  Coiu-t  holding,  that  in  a  case  of  review  of  judgment,  two 
Judges  being  of  opi  uiou  that  the  decree  reviewed  should  be  reversed, 
and  two  that  it  should  be  affirmed,  one  of  the  latter  having  joined  in 
passing  the  decree  reviewed,  and  the  Judge  who  coneiu'red  with  him 
in  that  decision  being  since  dead,  th«  opinion  of  the  deceased  Judge 
should  be  taken  into  account,  so  as  to  ci'eate  a  majority,  without  the 
necessitv  of  calling  in  a  fifth  Judti-e. 
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dence  was  accordingly  taken  by  the  Court  at  Sanm.       . ^ 

On  the  7tli  of  June,  1834,    Het  Koomviir  presented  a    Baboo  Kasi 
petition  to  the  Sudder  Court  at  Ccdcutta,   stating  that        rain 
an   adjustment  and  deed  of   compromise  had  taken    mussu^tat 
place  between  her  and  Kasi  Persad  Narain^  and  pray-    Kawalbasi 
ing  that  his  name  might  be  written  in  lieu  of  her 
deceased  husband,   as  the  Appellant  to  Em^ope.     In 
this  application  I^asi  Persad  Narain  concurred.     By 
an  order  of  the  Sudder  Court,  dated  the  19th  of  May, 
1836,  it  was  ordered,  that  the  name  of  Kasi  Persad 
Narain  should  be  substituted  in  lieu  of  that  of  SJieo 
Das  Narain. 

After  the  receipt  of  the  transcript  in  England,  it  was 
discovered  that  it  was  defective,  by  reason  of  the  omis- 
sion of  the  depositions  of  certain  witnesses  whose  evi- 
dence had  been  taken  in  the  cause,  and,  on  the  21st  of 
Ajyril,  1841,  application  was  made  to  the  Eegistrar  of 
the  Sudder  Dewanny  Adatvlut,  for  copies  of  those  de- 
positions. To  this  application  a  return  was  made  of 
a  portion  only  of  the  depositions,  whereupon  further 
applications  were  made  to  the  Eegistrar  for  the  re- 
maining depositions  and  proceedings,  but  without  effect. 
In  consequence  of  this  neglect  and  refusal  on  the  part 
of  the  Eegistrar,  both  the  Appellant  and  Eespondents, 
in  1849,  presented  petitions,  entitled  in  the  appeal,  to 
the  Judicial  Committee  of  the  Privy  Council,  praying 
that  a  peremptory  order  might  issue  to  the  Sudder 
Dewanny  Adazvlut,  directing  them  forthwith  to  trans- 
mit to  the  Judicial  Committee  copies  of  the  omitted 
depositions,  which  their  Lordships  accordingly  ordered ; 
but  before  this  order  was  served  in  India,  the  required 
depositions  were  forwarded  to  England. 

The  appeal  now^  came  on  for  hearing. 

yoi.  V.  ij 
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1851.  Mr.  Turner^   Q.  C,  Mr.   Forsyth,  and  Mr.  MauU^ 

bI^'xTsi  for  the  Appellant. 

SAIN  The  sole  question  is  the  genuineness  of  the  tumleeJc- 

MussiiMAT  ^^^^'^'^^^j  which  involves  two  considerations ;  one  of 
Kawalbasi  fact,  whether  it  was  executed  by  Bahore  Narain  ;  and 
secondly,  if  executed  by  him,  whether  it  is  valid  in 
point  of  law.  Upon  the  evidence  we  submit,  that  the 
execution  of  the  deed  was  satisfactorily  proved.  Five 
of  the  witnesses  examined  were  attesting  witnesses, 
another  was  the  Kazi,  who  affixed  his  seal  to  the  in- 
strument ;  his  evidence  as  to  its  authenticity  is  con- 
clusive. Miisnud  All  V.  T^hoorsheed  Banoo  (a),  Ben. 
Eegs.  XXXYI.  and  XXXIX.  of  1793.  The  opinions 
of  the  Pundits  establish  that  Mussiimat  Kmoalhasi 
Kooer  was  heiress  of  Bahore  Narain,  if  he  had  made 
no  deed  of  gift,  but  that  he,  being  the  owner  of  divided 
property,  had  power  to  dispose  of  it,  1  Strange' s  Hindoo 
Law  (2nd  Edit.),  p.  25 ;  2  Strange' s  Hindoo  Law,  pp.  5, 
428  and  436.  The  gift  was  good,  though  not  ac- 
companied by  possession,  2  Strange' s  Hindoo  Law,  p.  5. 


Mr.   Wigram,   Q.  C,   Mr.  Llogd,   Q.  C,  and  Mr. 
Edmund  F.  Moore^  for  the  Eespondents. 

It  is  not  competent  for  the  present  Appellant  to 
sustain  this  appeal.  The  character  of  the  parties  to 
the  original  suit  has  been  completely  changed.  Kasi 
Persad  Narain  was  a  Defendant  in  the  original  suit,  and 
the  evidence  taken  was  entitled  in  that  suit,  and  can- 
not now  be  used  upon  a  substitution  of  parties  ;  in  his 
answer  he  impeached  as  a  forgery  the  very  instrument 
he  now  relies  upon  as  the  foundation  of  his  title.  The 
order  of  the  Sudder  Court  was  wrong,  for  it  substi- 
tuted Kasi  Persad  Narain  as  Appellant  by  virtue  of  a 
{a)  1  Ben.  Slid.  De^v.  Eep.  52. 


ON    APPEAL    FPtOM    THE    EAST    INDIES.  IBS' 

eompromise  with  a  party  who  had  no  right  to   sue. —       i^^^- 
[Lord  Langdale  :  This  Court  cannot  question  the  vali-   Baboo  Ka.si 
dity  of  the  order  substituting  Knsi  Persad  Narain  ;  ^^^^"^^  ^' 
if  you  were  prejudiced,  you  should  have  moved  the  ""' 

Court  below  to  have  discharged  the  order.     Cholmon-    Kawalbasi 
deley  v.  Clinton  was  a  similar  case  of  substitution  of      k:ooee. 
parties.] 

The  case  of  the  Appellant  is  then  confined  to  the 
tumlecknamah  of  the  27th  of  December^  1809.  The 
Courts  in  India  have  held  upon  the  evidence  that  this 
instrument  is  forged.  But  even  if  it  had  been  exe- 
cuted as  alleged,  still  it  would  have  been  imperative 
and  void  by  the  Hindoo  law,  by  reason  of  the  donor  re- 
taining possession  until  his  death,  in  1816.  1  Strange' s 
Hindoo  Law  (2nd  Edit.),  p.  32.  The  Eespondent, 
Mussnmat  Katvalhasi  Kooer,  is  the  heiress  at  law  of 
Bahore  Narain^  and  in  possession ;  and  to  render  such 
gift  valid,  her  consent  was  necessary,  1  Strange' s  Hin- 
doo Law,  p.  19 ;  the  burden  of  proof  is  upon  the 
Appellant  claiming^  under  this  deed,  which  he  has 
failed  to  establish.  The  effect  of  the  evidence  of  the 
Kazi'iB  settled  by  Ben.  Eegs.  XXXYL  of  1793,  sec.  6, 
and  XXXIX.  of  1793,  sees.  1  and  9. 

The  Eight  Hon.  T.  Pemberton  Leigh  : 

Bahore  Narain^  'whose  property  is  the  subject  of  the 
present  litigation,  died  on  the  2nd  of  October ^  1816. 
He  left  a  daughter,  who,  it  is  now  admitted,  was  his 
heiress,  and  two  grandson,  children  of  that  daughter. 
He  appears  to  have  had  several  nephews.  On  his 
death,  his  daughter,  who  lived  with  him,  remained  in 
possession  of  his  property. 

Some  of  the  nephews  attempted  to  disturb  that  pos- 
session.    One  of  them  set  up  a  claim  as  Kurta-puttra 


KOOEE. 
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1851.        of  the  deceased.     Another  produced  a  deed    of  heir- 

Baboo  Kabi  ship,  in  which  the  title  of  the   two  nephews  of  Shea 

^^^'eIin^'^'  -^^^  Narain  was  recognised,  and  under  those  different 

'"•  claims  they  attempted  to   turn  Mussumat  Kawalhasi 

Ka-walbasi   Kooer^  the  daughter,  out  of  possession.     This  led  to  a 

dispute  in  the  Foujdarry  Court,  and  there  it  was  finally 

determined  that  whatever  litigation  was  to  take  place, 

must  take  place  in  the  Civil  Court,  and  that  in  the 

meantime  the  daughter  should  be  left  in  possession  qf 

the  property. 

In  1817,  the  plaint  in  this  suit  was  filed  by  Sheo 
Das  I^arain,  who  seems  to  have  been  absent  at  the  time 
when  Bahore  Narain  died.  After  a  great  many  interme- 
diate proceedings,  and  very  gi-eat  difference  of  opinion 
among  the  Judges  in  the  Court  below,  in  1823  a  de- 
cision was  finally  pronounced  in  favour  of  the  Ee- 
spondent,  Mussumat  Kcmalhasi  Kooer.  Liberty  to 
appeal  was  granted,  and  from  that  time  to  1836,  we 
have  no  evidence  of  what  took  place  as  regards  the 
prosecution  of  that  order  for  liberty  to  appeal.  In 
1831  the  original  Appellant  died.  Litigation  arosa 
with  respect  to  the  heirship,  which  was  completed  in 
183G,  and  the  order  to  substitute  the  now  Appellant 
came  over  in  1839 ;  and  from  that  time  to  the  present 
the  delay  seem  to  be  sufficiently  accounted  for,  by  the 
difficulties  which  occurred  in  obtaining  copies  of  the 
proceedings.  But  the  fact  is,  that  from  1816,  when 
Bahore  Narain  died,  to  the  year  1851,  in  which  we  are 
disposing  of  the  question,  possession  under  a  judicial 
title  of  some  sort  or  other  has  remained  with  the  Ee- 
spondent,  Mussumat  Kawalhasi  Kooer,  and  it  certainly 
would  require  a  strong  case  to  induce  a  Court  of 
Justice  to  overturn  that  possession,  under  such  cir- 
cumstances. 
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We  are  very  far  from  saying,  that  there  is  not  very 
great  difficulty  in  this  case.  But  the  question  which 
we  have  to  consider  is,  first,  whether  the  onus  lying  on 
the  Appellant,  that  is  to  say,  on  the  person  whom  the 
present  Appellant  has  succeeded,  to  establish  his  case 
against  the  heir,  we  are  so  satisfied,  that  such  a  case 
was  established  in  the  Court  below,  that  against  the 
opinions  of  the  Judges,  upon  a  point  merely  of  fact 
and  the  value  of  evidcuce,  we  can  safely  recommend 
Her  Majesty  to  overturn  the  judgment. 

The  case  which  is  set  up  on  the  part  of  the  Appel- 
lant is  this.  He  says,  that  on  the  27  th  of  December, 
1809,  Bahore  Ifarain  having  a  great  regard  for  S/ieo 
Das  Narain^  his  nephew,  and  having  no  male  heir,  exe- 
cuted this  instrument,  and  took  it  either  on  the  29th 
or  3Uth  of  December^  to  the  Kasi^  to  have  it  attested 
by  his  seal,  which  seems  to  have  very  much  the  effect 
of  a  notarial  registration  of  the  instrument.  From 
that  time  until  the  period  of  the  grantor's  death,  no 
attempt  was  ever  made  to  alter  that  instrument.  He 
was  absent  at  Calcutta  at  the  time  when  the  grantor 
died,  and  he  was  sent  for ;  he  came  as  soon  as  he  could ; 
before  he  arrived  the  grantor  had  died,  and  he  brought 
forward  this  claim  as  soon  as  it  was  possible  for  him 
to  do  so,  consistently  with  the  circumstances  in  which 
he  was  placed. 

With  respect  to  this  deed,  there  is  certainly  a  great 
deal  of  evidence,  not  at  all  more  liable  to  suspicion 
than  all  Hindoo  testimony  unfortunately  is,  as  to  its 
execution  at  the  time  at  which  it  is  represented  to 
have  been  executed.  With  respect  to  the  direct  parol 
testimony  upon  the  point,  we  can  give  very  little 
weight  to  it.  It  seems  to  us  to  be  utterly  improbable, 
if  not  impossible,  that  two  or  three  officers  who  were 
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isoi.       in  the  habit  of  putting  their  seals  to  instruments  veiy 
B.^BooK\si  frequently,   should  recollect  in  the  year  1820,  what 
PilesadNa-  ^QQJ,  place  in  the  year   1809,  the  conversation  which 
V.         then  passed,  and  the  explanation  which  was  then  given 
Kawalbasi  hy  the  party  who  brought  the  deed,   as  to  what  the 
KooEK.      contents  of  that  deed  were,  and  that  they  should  de- 
pose as  to  all  this,   with  a  particularity  which,   if  the 
circumstance  had  happened  only  a  week  before,  could 
hardly,  in  ordinary  cases,  have  been  expected,  unless 
there   were  some  particular  reason  or  other  for   its 
having   made   so    strong   an   impression    upon   their 
minds. 

On  the  other  hand,  there  is  evidence,  probably  of 
very  little  value,  but  there  is  the  evidence  of  parties 
on  the  other  side,  who,  if  they  swear  truly,  swear  that 
it  is  impossible  that  any  such  deed  could  have  been 
executed.  'One  set  of  witnesses  swear  that  the  grantor 
was  absent  from  the  place  where  the  deed  is  said  to 
have  been  executed,  at  the  time  of  its  execution ; 
another  set  of  witnesses  swear  that  they  were  called 
after  the  grantor's  death  to  witness  this  instrument, 
which  was  admitted  to  have  been  a  fabricated  instru- 
ment. ^0  doubt  there  is  great  improbability  in  the 
statement  of  the  last  set  of  witnesses,  and  very  little 
reliance  to  be  placed  on  the  witnesses  on  the  other 
side. 

The  peculiarity  of  the  case  seems  to  depend  upon 
that  part  of  the  evidence  which  arises  from  the  Kazi^s 
book ;  and  certainly,  if  nothing  more  had  appeared  to 
us,  except  that  that  book  had  been  produced  with  the 
signature  of  the  Kazi  at  the  beginning,  and  the  sig- 
nature of  the  English  Judge  at  the  end,  that  book 
appearing  to  have  been  regularly  kept,  and  this  docu- 
ment entered  there,  it  would  have  been  such  evidence 
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as,   notwithstanding  all  the  difficulties  of  the  case  in        i-'^^i. 
other  respects,  would  have  induced  us  to  say,  that  we    BaboJkasi 
should  not  recommend  Her  Maiesty  to   confirm  the  ^'^^^'^'^^  ^a- 

J         -J  llAIN 

judgment  which  had  been  pronounced.  But  when  ^  v. 
we  look  to  the  evidence  by  which  that  instrument  is  kawalbasi 
explained)  it  appears  to  us,  that  all  or  nearly  all  the  Kooer. 
value  of  that  testimony  is  removed.  It  is  said,  that 
by  the  Eegulation  of  1793,  it  was  the  duty  of  the 
Kazi  to  keep  copies  of  the  instruments  which  they 
executed,  and  it  appears  to  have  been  so.  A  witness 
however  states,  that  Kazis  in  that  neighbourhood 
were  not  aware  of  that  Eegulation,  that  no  orders 
had  been  issued  to  that  effect  to  them,  but  that  they 
were  in  the  habit  of  keeping  copies  for  their  own 
satisfaction.  How  those  books  of  the  Kazis  were 
bound,  or  in  what  form  they  were,  does  not  very 
clearly  appear;  but  it  seems,  that  at  some  period, 
which  must  have  been  after  March,  1818,  all  the 
books  of  the  Kazis  in  that  district  were  called  for  by 
the  Judge  of  the  Zillah  Court,  that  they  were  all 
sent  in  to  him,  and  that  then  those  books  appear  to 
have  been  made  up  into  volumes,  and  they  were 
directed  in  future  to  keep  records  of  these  instruments 
in  volumes,  and  then  those  things  having  been  thus 
divided,  and  apparently  made  up  for  each  year,  the 
Kazi  and  the  Judge,  one  at  the  beginning  and  the 
other  at  the  end  of  the  document,  affixed  their  signa- 
ture as  an  authentication  of  it. 

If  this  had  been  done  before  1809,  no  doubt  it 
would  have  had  the  greatest  possible  weight  ;  but  not 
being  done  till  after  1809,  and  till  after  this  litigation 
had  occurred,  for  it  is  clear  it  was  after  March,  1818, 
because  the  Kazi  brought  in  his  book  up  to  March, 
1818,  and  this  plaint  was  filed  in  1817  ;  the  whole 
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18-51.  Value  of  that  evidence  appears  to  us  to  depend  upon 
EabooK\si  this,  is  there  sufficient  proof  before  ns,  that  there 
PeksadNa-  Q^■^^\^   \yQ  120  interpoktion  of  this  document  in  the 

RAIN  ^ 

V.  interval  between  the  year  1816,   when  it  was  fir^t 

Kawalbasi  mentioned  by  the  parties  wdio  produced  it,  and  the 
period  of  Mai-ch,  1818,  or  the  subsequent  period, 
at  wdiich  those  records  were  made  up  and  authen- 
ticated in  the  manner  I  have  stated  ?  We  do  not 
think,  considering  the  nature  of  the  testimouj^  given 
upon  that  point,  that  it  affords  sufficient  grounds  for 
us  to  decide  against  the  opinions  which  have  been 
come  to  beloW)  there  being  great  discrepancy"  among 
the  Judges,  and  perhaps  not,  Upon  the  whole,  very 
satisfactory  reasons  given  by  them. 

In  the  result,  therefore,  considering  that  the  07ius  is 
upon  the  Appellant,  considering,  as  some  of  their  Lord- 
ships are  of  opinion,  that  the  probabilities  of  the  case, 
independently  of  the  evidence,  are  rather  against  than 
in  favour  of  the  deed,  considering  that  the  Judges  of 
the  Court  below  have  decided  against  the  claim  of  the 
A]3pellant,  and  that,  for  at  least  twelve  years,  we  have 
no  satisfactory  account  of  the  reasons  which  occasioned 
the  postponement  of  this  appeal,  we  think  it  w^ould 
not  be  safe  to  advise  Her  Majesty  to  reverse  the  judg- 
ment. But  as  there  is  so  much  doubt  upon  the  case, 
and  there  has  been  so  much  difference  of  opinion 
among  the  Judges  who  decided  it,  that  though  we 
shall  recommend  the  appeal  to  be  dismissed,  we  shall 
not  think  it  fit  to  gi\e  any  costs  against  the  Appel- 
lant. 
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Eawut  Urjun    Sixa    and  Eawut  )    .       „     ,. 
DooEjrxSiNa-        -  -        .]  Appellants, 

AND 

Eawut  Ghunsiam  Sing         -       -     Respondent.^ 

On  appeal  from  the  Sudder  Deivanny  Court  at 
Allahabad. 

X  HE   question  in  this  appeal  arose  out  of  a  claim      isth  Jmie, 
made  by  the  Appellants  to  succeed  with  the  Eespon-      J^^^}^ 
dent,  as  co-heirs  of  their  father,    Girdhur  Smq,  to  the      Family 

iisflo'e  and 

ilaka  of  Raivutpore,  consisting  of  twenty-two  villages,   custom,  for 
situate  in  the  Zillah  Caimpore,  in  Bengal.  ration! ^for  a 

The  Eespondent  was  the  eldest  son  by  the  first  wife  ^^'"-^ndary 

o.  ir>-  rt  1  •  estate  m  Ben- 

OT  Girdhur  ^mg,  the  Kaja  or  haivut  last  seised  of  the  j/rf/,  to  descend 
ilaka  oi   Raivutpore.     The  Appellants  were  the  sons  Sdestson^ 
of   Girdhur   Sing,  by  a  second  marriasre.     The  Ee-   ^^^  exclusion 

_  ,      .       "^ '     /  _  ^  of  the  other 

spondent  insisted  that,   according   to   the  usage  and  sons,  sus- 
custom  of  the   family,   the    ilaka   of  Raivutpore   was    ^Soheld  in 
ancestral  estate  and  indivisible,  and  devolved   on  the  ^  ^^^*  ^y, 

.  younger  bro- 

eldest  son,  and  claimed  the  entire  ilaka  as  his  inherit-  thers  against 
ance.     The  Appellants  denied  the  existence   of  such  thei^  for  a  ^^' 
family  custom,  and  insisted  on  the  partibility   of  the  partition  of 
estate,  and  that  the  same  devolved,   at  the  decease  of  Rawutpore. 
Iheir  father,  on  all  the  sons  as  co-heirs. 

The  following  genealogical  statement  of  the  family, 
and  of  the  succession  to   Rawutpore^  appeared  from 

*  Present:  Members  of  the  Judicial  Committee, — The  Cliief  Jus- 
tice of  the  Common  Pleas  (Sir  John  Jervis),  the  Eiglit  Hon.  Dr. 
Lushington,  the  Eight  Hon.  T.  Pemberton  Leigli,  and  the  Right 
Hon.  Sir  Edward  Pyan. 

VOL.  V.  V 
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1851.  the  evidence  ^in  the  cause.  Rawut  Kheem  Kurn  was 
Eawut  the  common  ancestor  and  first  possessor  of  Rawiit- 
KjLw ,  iNG  ^^^^ .  j^g  i^^^i  ^^^  sons,  one  named  Mokhum  Sing, 
Eawut      aii(j  the  other  Dhurm  Slnq.     At  the  death  of  Raivut 

GhUNSIAM  lilt 

SiivG,  Kheem  Kurn,  his  eldest  son  Mokhimi  Sing  succeeded 
to  the  musnud  and  title  of  Rawutti,  and  to  the  posses- 
sion of  the  entire  ila/ca  of  Ratuutporc,  and  Dhiirm  Sing 
received  maintenance  only.  Mokhiim  Sing  had  four 
sons,  and  his  eldest  son  Kullian  Sing  snceeeded  at  hi» 
death  to  the  musnud,  to  the  exclusion  of  his  three 
brothers.  Kullian  Sing  had  two  sons,  and  his  eldest 
son  3Iitter  Sein  alone  succeeded  to  the  musnud.  He 
had  three  wives.  By  the  first  wife  he  had  two  sons^ 
Kurn  Rai  and  Bikramajeel\  by  his  second  wife  he 
had  two  sons,  Dando  Rai  and  Heeramun  ;  and  by  his 
third  wife  he  had  five  sons,  Ramsah,  Beersak,  Miithra- 
niull,  Birmh  Rai,  and  Raja  Ram.  At  the  death  of 
Mitter  Sein,  his  eldest  son  Ku7'n  Rai  succeeded  to  the 
'musnud.  Bikramajeet  had  four  sons,  named  Khurg 
Rai,  Gunnesh  Rai,  Chimderhan  and  Boop  Sing;  and 
Kurn  Rai  being  childless,  adopted  Khurg  Rai  as  his 
son,  who,  in  virtue  of  bis  adoption,  ascended  the 
musnud,  and  obtained  the  title  of  Rawut.  After  the 
adoption  of  Khurg  Rai,  Kirn  Rai  had  a  son  by  his 
first  wife,  named  Bussunt  Rai,  but  by  the  custom  of 
the  family  be  was  held,  though  legitimate,  to  be  enti- 
tled to  maintenance  only.  Khurg  Rai  had  two  sons^ 
Pahar  Sing,  who,  in  right  of  being  the  eldest  son,, 
succeeded  to  the  Raivutti,  and  Bhoput  Rai,  who  re- 
mained subject  to  his  elder  brother.  Pahar  Sing  had 
no  issue.  Bhoput  Sing,  the  younger  brother,  had 
issue  three  sons,  named  Man  Sing,  Raja  Ram,  and 
Khandag  Rai  ;  and  Pahar  Sing  being  childless,  adopted 
Khandag  Rai,  who  succeeded  Pahar  Sing  to  the  title 


ON    APPEAL    FROM    THE    EAST    INDIES.  171 

of  Rawitf,  and  tho  possession  of  the  estate  of  Raiout-       i«'>i- 
pore.     Raiout  Khandaij  Rai  had  issue  two  sons,  named      rIwut 
Zoorawur  Siiij,   who   succeeded   his  father   as  Rmvut^  Uiaux  Sixa 
and  l^idliaii  Siuf/,  who,  after  the  death  of  his  brother      Eawut 
Zooraiviir  Sine/,  without  issue,   ascended  the  musnud.        si^;^.* ' 
Rawut  KulUaii  Sing  had   two   sons,    Bhugwunt  Sing, 
who  succeeded  his  father  to  the  Rawut ti,  and  Amccr 
Sing,  who  died  without  issue.     Bhugwunt  Sing  being 
chiklless,  in  his  lifetime  adopted  Kccrut  Sing,  son  of 
Doonud  Sing,   one  of  the  descendants  of  Raj 2  Ram, 
aforesaid,   and  he  succeeded,  according  to  the  custom 
of  the  family,  to  the  musnud.     Raiuut  Keerut  Sing  had 
only    one    son,    named    Girdhur  Sing,   who,    after  the 
death  of  his  father,  succeeded   to  the  musnud  and  title 
of   Raiuutti.     Raiuut  Girdhur  Sing  had  two  wives  ;  by 
the  first  wife  he  had  two  sons,  the  Eespondent,  Ghim- 
siam  Sing,  and  Bheem  Sein,  deceased,  and  now  repre- 
sented by  his  son,  Rundheer  Sing  ;  by  the  second  wife 
he  also  had  issue  two  sons,  the  Appellants,  Urjun  Sing 
and  Doorjun  Sing. 

No  division  of  this  ilaka  appeared  to  have  ever 
taken  place,  and  the  eldest  son  alone  succeeded.  At 
the  time  of  BiJcramajeet,  some  division  of  estates  took 
place,  but  it  did  not  include  the  ilaka  of  Rawutpore. 

Rawut  Girdhur  Sing,  by  a  deed  dated  the  14th  of 
April,  1820,  constituted  his  eldest  son,  the  Eespon- 
dent, his  representative,  and  nominated  him  successor 
and  heir  to  the  entire  ilaka  of  Raivutpore.  In  1825, 
Girdhur  Sing,  at  the  suggestion  of  the  Appellants, 
desired  the  Ilespondent  to  allow  each  of  them  to  have 
the  management  of  a  village  of  the  estate  ;  but  the 
Respondent  refused  such  permission.  Girdhur  Sing, 
thereupon,  to  mark  his  displeasure  towards  the  Kc- 
spondcutj   and   to   induce   him  to   obey,    executed  an 
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1851.        instrument,  dated  the  27tli  oiJaimarTj^  1826,  whereby 
Eawut      he  purported  to   dispose  of  his  estate  equally  between 
UrjunSing   ^^^  Appellants,  who  were  to  have  one-half,   and  the 
Eawut      Eespondent  and  Rundheer  Sing,  who  were  to  have  the 
Sing.       other  half.     This  document,  however,  was  unattested, 
and  it  appeared  was  not  intended  by  Girdhur  Sing  to 
be  a  complete  instrument,   or  to  be  in  any  respect 
operative.     The  Appellants,  however,  having  obtained 
possession  of  the  document,  and  insisting  that  it  was 
valid  and  authentic,  filed  a  petition  in  the  Court  of  the 
Magistrate  of  Cawnpore,  claiming  their  right  to  have 
the  estate  divided  between  them  and  the  Eespondent. 
In   the  course  of  this  proceeding,  Girdhur  Sing  pre- 
sented three  several  petitions  to  the  Magistrate,  dated 
the  13th  of  July,  1826,  the  18th  of  November,  1826, 
and  the  19tli  of  March,  1827,  in  which  he  disavowed 
this  instrument,   and  declared  that,   according  to  the 
custom  of  the  family,  the  estate  was  impartible,  and 
descended  entire  on  his  eldest  son  ;  he  was  also  per- 
sonally examined  by  the  Magistrate  of  Cawnpore,  be- 
fore whom  he  made  the  following  deposition  : — "  The 
fact  is,  I  am  personally  concerned  in  no  dispute  ;  for, 
as  long  as  I  am  living,  I  am  the  proprietor  of  my  estate, 
and,  of  course,  maintain  my  children  and  relatives.    But 
the  custom  in  my  family  has  been  this,  through  every 
generation  since  this  estate  has  come  into  existence, 
that  the  eldest  son  succeeds  to  the  musnud,   and  the 
estate  is  held  by  him  entire  and  undivided,  and  that 
the  subsistence  of  the  other  sons  is  provided  for.     At 
present  my  enemies  are  embroiling  my  sons,  with  the 
view  to  create  some  serious  dissension  in  my  family, 
and,  only  a  short  time  ago,  they  had  so  far  succeeded 
as  to  alienate  from  me  my  eldest  son,  Ghunsiavi  Sing. 
Urjun  Sing,  upon  that  occasion,  brought  to  me  a  docu- 
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mcnt  which  he  had  prej^arcd  in  his  own  way,   and  I,        ^^'^J- 
in  order  to  intimidate   Ghunsiam  Sing,   attached  my      lUwur 
signature  to  it,  and  kept  it  by  me  ;  but    Urjun  Sinj,      ^^^^  '  ^^^ 
without  my  knowledge,  abstracted  it,   and  filed  it  in      "Rawut 
the  Court,     i  have  neither  written  iior  given  to  urjim        (Sing. 
Sing  that  document,  nor  has  such  been  the  custom  of 
my  family ;   and  did   I   seriously   intend   to   do   so,  I 
should  have  certainly  had  it  attested  by  witnesses  and 
registered  in  Court." 

The  Magistrate,  in  order  to  ascertain  the  existence 
of  the  custom,  addressed  to  four  neighbouring  Rajas 
the  following  question  : — "  Whether,  in  the  families  of 
li'ij'a,  -Rana,  and  liaunit,  the  estate  is  divided  among 
all  the  heirs,  or  devolves  on  the  eldest  son  alone?" 
To  this  question  Raja  Dan  Sing  answered,  "  That,  in 
the  families  of  all  such  Rajas  as  receive  the  JcashJca 
(or  mark  of  red  ochre  on  the  forehead)  and  sit  on 
guddics,  the  estate  is  not  divided  into  shares,  but  that 
it  is  customary  for  the  eldest  son  to  succeed  his  father 
in  the  guddg  ;  that  they  continue  subject  to  his  autho- 
rity; and  that  such  has  been  the  custom  in  his  family 
from  ancient  times."  The  other  Rajas  returned  an- 
swers to  the  same  effect,  that  the  estate  was  not 
divided  into  shares,  but  that  the  eldest  son  alone  suc- 
ceeded to  it. 

Under  these  circumstances,  the  Magistrate  dis- 
missed the  complaint  of  the  Appellants,  stating  in  his 
order  of  dismissal,  that  Uawut  Girdhur  Sing  had  full 
authority  to  act  as  he  had  done  in  nominating  the 
Respondent  as  his  successor.  The  Appellants,  Urjun 
Sing  and  Doorjun  Sing,  then  instituted  a  joint  action 
against  Rawut  Girdhur  Sing,  Raiout  Ghunsiam  Sing, 
and  Rundheer  Sing,  in  the  Provincial  Court  at  Barcillij, 
for  a  partition.     This  claim  was   dismissed,  the  Court 


174  CASES    IN    THE    PRIVY    COUXCIL 

1851.        holding  that  the  Appellants  had  failed  to  prove  that, 
Eavut      according  to  the  custom  of  the  family,  the  estate  was 
Uejun  Sixg  (jiYigi]3ie_     Xhis  decree  was  confirmed,  on  appeal,  by 
EAAvrx      the  Sadder  Dewanuy  Court  at  Allahabad. 
SiVg,  Raiout  Girdhiir  Siuf/  died  in   1834  ;  <it  his  death 

the  Respondent  succeeded  as  eldest  son,  and  was 
placed  on  the  musnud.  The  Appellants  applied  to  the 
Deputy  Collector  of  the  Zillah  Caivnpore  to  have  their 
names  entered  on  the  registry,  jointly  with  that  of 
the  Respondent,  as  proprietors  of  the  estate  in  ques- 
tion, which  the  Collector,  without  inquiry  into  the 
family  custom,  allowed,  and  registered  their  names, 
with  that  of  the  Respondent,  in  the  registiy-book  of 
his  office.  The  Appellants  then  got  possession  of 
the  ilalca. 

In  consequence  thereof,  Rawut  Ghunsiam  Sing,  on 
the  24tli  of  January^  1838,  filed  his  plaint  in  the  Court 
of  the  principal  S udder  Ariwi,  of  Cawnjjore,  against 
Jtatvut  Urjim  Siny,  and  Doorjiui  Sing^  and  Rundheer 
Sing,  a  minor,  for  recover}^  of  the  entire  ilaka  of  Ra- 
tvutporc,  consisting  of  twenty-one  villages  enumerated 
in  the  plaint,  in  pergunnahs  Bithoor  and  Jagmoiv,  in 
the  Zillah  of  Caivnporc.  The  plaint,  after  setting 
forth  the  facts  above  stated,  alleged,  that  in  the  family 
of  the  Razvut,  the  hereditary  estates  and  property  were 
not  subject  to  division,  but  vested  entire  in  the  eldest 
son,  whether  by  birth  or  adoption,  and  after  complain- 
ing of  the  act  of  the  Deputy  Collector  in  entering  the 
Defendants'  names  jointly  with  his  in  the  registry,  as 
«  contrary  to  the  rules  of  Government  and  the  custom 
of  the  Plaintiff's  family,  he  submitted  the  following 
statement : — "  First.  That  estates  held  by  families 
of  Rajas,  tiaos,  Ranas,  and  Rawuts,  and  the  undivided 
ancestral  inheritance  of  the  Plaintiff,    are  not  liable  to 
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partition  ou  the  death  of  au  incumbent,  and  tliat  the  i^^^- 
custom  of  the  exchisive  succession  of  one  individual  Eawut 
to  the  musnud,  as  the  chief  or  head  of  the  family,  "  ^ 
cannot  be  disresfarded  or  annulled.  Second.  That  as  Eawut 
Defendants'  claim  for  the  division  of  the  estate  in  Sing. 
question  had.  in  the  original  suit  and  appeal,  been 
dismissed  by  the  Judges  of  the  Civil  Courts  without 
a  final  and  conclusive  order,  how  can  the  Deputy  Col- 
lector, in  the  absence  of  a  final  order  from  any  of  the 
Courts,  recognise  that  claim  without  hearing  even  the 
objections  of  the  Plaintiff?  Third.  That  if  Biissunt 
Rai^  the  legitimate  son  of  Rcmmt  Kurn  Rai^  after  the 
accession  of  Khurg  Rai  to  the  nmsnud^  as  above  stated, 
were  deprived  of  his  paternal  estate,  how  can  Defend- 
ants, who  are  by  a  second  wife,  be  considered,  con- 
trary to  all  former  custom  and  prescription,  entitled 
to  a  share  by  partition  in  the  villages  of  the  estate 
aforesaid,  which  has  never  been  subjected  to  division? 
That  what  had  been  stated  respecting  Bitssunt  Rai  cun 
be  proved  by  his  descendants,  who  are  present  at  Ra- 
luiitpore ;"  and  he  prayed  that  the  names  of  the  De- 
fendants might  be  excluded  from  the  register  of  the 
Collector's  office,  and  his  own  restored,  agreeably  to 
the  custom  of  the  family,  to  the  sole  possession  of 
all  the  villages  (except  mouza  KujjU)  of  ilaha  Rawut- 
pore^  &c. 

The  Defendants  Urjiin  Sing  and  Doorjun  Sing,  by 
their  answer,  denied  that  the  eldest  son  had,  accord- 
ing to  the  family  usage,  undivided  possession  of  the 
estate  in  question,  or  that  it  was  a  i-ule  in  their  family 
that  the  property  and  estates  were  never  divided,  or 
that  the  musmtd  was  restricted  to  the  person  of  the 
eldest  son,  contending,  that  the  villages  composing  the 
estates  were   on  a   former  occasion  divided  betweeu 
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^ol.         Kkurg  Tkui  and  Giuinesh  Raij.  the  sous  of  lUkramujeei^ 
EAwr-r       and  that    Gminesh  Rai's  descendants  now   held    the, 
r,  ' ''"      mousa  lutkades^   and,   in    conchision,   submitted  that 
EAyt-T       ^}^g  Plaintiff  was  entitled  by  la^Y  to  no  more  than  one- 
SixG.        fourth  part  of  the  estates  in  question. 

The  Defendant,  Rimdheer  Sing,  did  not  appear  or 
put  in  an  answer  to  the  plaint. 

The  Plaintiff,  in  repl}^,  insisted  that  the  estates  in 
question  had  been  held  by  his  ancestors  as  undivided 
hereditary  property,  and  denied  the  fact  of  the  alleged 
partition  of  the  Zcinindanj  by  BiJcramaJeet^  between 
Khurg  Rai  and  Gunnesh  Red,  his  sons. 

The  Defendants  in  their  rejoinder  admitted  that  the 
disputed  talook  was  an  hereditary  property,  but  as- 
serted that  the  Sastras  nowhere  prohibited  the  divi- 
sion of  estates  of  Raos,  Ranas,  or  Rawut. 

The  Plaintiff  entered  into  evidence,  and  filed  a  de- 
cree of  the  Zillah  Court  of  Cawnpore,  dated  the  22nd 
of  Mag,  1812,  in  a  suit  in  which  Bas  Sing  was  Plain- 
tiff, and  Tlawut  Girdhur  Sing  Defendant,  in  which  the 
custom  of  the  family  for  an  eldest  son  to  succeed  to 
the  inheritance,  to  the  exclusion  of  the  younger  sons, 
after  takuig  the  opinion  of  the  Pundit  of  the  Court, 
was  recognised  and  declared.  This  decree  contained 
the  following  declaration,  "  That  as  the  Defendant 
has  held  possession  of  that  and  several  other  villages 
from  the  time  of  his  ancestors,  and  has  always  borne 
the  title  of  Raivut  (as  appears  even  from  the  deposi- 
tions of  Plaintiff's  witnesses,  and  the  potta  granted  to 
him,  Defendant,  by  the  former  Collector  of  this  Zillah\ 
no  doubt  exists,  as  to  Defendant  being  the  proprietor 
of  mouza  Khajoory,  as  well  as  of  chuk  Oodcg  Kurny 
Also  a  decree  of  the  Provincial  Court  of  Bareillg, 
dated  the  11th  of  December,  1819,  affirming  on  appeal 
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the  (.lecisiuii   of  the   Zillah  Court   of  Caivnpore  in   the        ^'^^^• 
above  suit ;  a  decree  of  the  Sadder  Dewanny   Adaivlut      Ra-wut 
at    Allahabad^   bearing    date    the   20th  of   September^      ^"^^^v. 
1832,  between  Giijraj  Sing.  Appellant,  and  Pirthi  Pal      R^^^'t 
Sing,    Eespoudent ;    and  a   decree   of  the  Provincial       Sixa. 
Court  of    BarelUy,  dated  the  5th  of  February,  1833, 
in  a  suit  in  "which  Lcdl  Zalim  and  Lall  Nurput  Sing 
were  Plaintiffs,  and  Raja  Gunga  Sing  and  others  De- 
fendants, in  both  of  which  cases  the  Court  had  re- 
cognised and  pronounced  in  favour  of  the  validity   of 
a  family  custom  for  one   member  to   hold  the  entire 
estate  to  the  exclusion  of  the   other  members   of  the 
family.     He  also  examined  three   witnesses  of  great 
age,   and   well  acquainted    with  the    customs  of  his 
family.     These  witnesses   deposed   that,  from  a  very 
early  period,  previously  to  the  acquisition  of  the  Bri- 
tish Government  of  the  territory  in  which  the   estate 
was  situate,  no  partition  had  taken  place  of  the  estate, 
and  that  the  rule  of  succession  was,  that  at  the  death 
of  the  person  last  seised,  the   eldest  son  succeeded   to 
the  entire   estate  as   the   Rawut  or   Raja,    while  the 
younger  sous  had  only  a  right  to  maintenance. 

The  principal  Sudder  Amin  pronounced  the  decree 
of  the  Zillah  Court  on  the  7th  of  March,  1839,  in 
which  he  held  that  the  Plaintiff  had  failed  in  esta- 
blishing his  claim,  which  was  ordered  to  be  dismissed, 
with  costs. 

The  Plaintiff  appealed  from  this  decree  to  the  Sud- 
der Dewanny  Adaivlut  of  the  North-West  Provinces, 
at  Allahabad,  contending,  in  his  grounds  of  appeal,  that 
the  decree  was  against  the  evidence  in  the  cause,  and 
contrary  to  the  maxims  of  the  Sastra  and  the  custom 
of  his  family. 

Mr.    B.   Tayler,  the  Judge  of  the  Sudder  Devmnny 

VOL.   V.  jff 


178  CASl;S    IN    THE    PRIVY    COUNCil 

1851.  Court,  l^efore  whom  the  aj)pecil  came  on  to  be  heard^ 
Rawitt  with  a  view  of  obtaining  an  exposition  of  the  law  upon 
Urjun  Sing  ^j^^  subject,  submitted  the  two  following  queries  for  the 
Rawut  heiviista  of  the  Hindoo  law-officers  of  the  Court :  "First. 
s/ng.  If  there  be  certain  villages  in  dispute  belonging  to  a 
Raj,  in  which,  according  to  the  maxims  of  the  Srtstra, 
division  is  disallowed,  and  the  incumbent  of  it  furnish 
his  heirs  with  a  document  stating,  '  that  after  his  death 
they  may  take  their  respective  shares,'  and  then  after^ 
'wards  say  that  '  he  had  only  executed  that  document 
with  the  view  to  intimidate  the  eldest  son,  and  that  it 
(the  document  in  question)  has  not  been  attested  by 
witnesses;'  can  such  document  be  considered  valid) 
according  to  the  maxims  of  the  Sastra  ?  Second. 
Should  those  villages  not  belong  to  a  Raj,  (which 
•cannot  be  divided,)  but  be  held  in  a  Zemindary  or 
coparcenary  tenure  (which  is  subject  to  partition  ac- 
cording to  the  maxims  of  the  Sastra),  and  the  pro- 
prietor of  them  should  similarly  furnish  his  heirs  with 
a  document  containing  a  permission  for  them  to  divide 
the  estate  after  his  death,  and  then  afterwards  say 
that  'he  had  prepared  the  document  in  question 
merely  to  intimidate  his  eldest  son,  and  that  it  has, 
therefore,  not  been  attested  by  witnesses;'  can  that 
document  be  considered  valid,  according  to  the 
maxims  of  the  Sastra  ?" 

To  these  questions  the  Pundit  returned  the  follow- 
ing answers  : — 1st.  "When  it  is  ascertained  that  a 
document  is  unattested,  and  has  only  been  written  for 
the  purpose  of  intimidation,  it  cannot  be  considered 
valid  according  to  the  maxims  of  the  Sastra.  The 
words  of  Nareda,  in  Viromitrodaya  (leaf  60,  page  1, 
line  5)  are  to  this  effect :  that  a  document  executed 
by  one  who  is  night  and  day  in  a  State  of  intoxication, 
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or  by  a  female,  or  a  child,  or  if  a  document  has  been 
procured  by   coercion,  as  for  instance,  by  means  of 
intimidation,  &c.,  it  cannot  be  considered  valid.     The 
words  of    Vrihaspati^  in  Bhagivant  Bhaskara  (leaf  9, 
page  1),  are  these,  that  a  document  attested  by  one 
witness  only  is  incomplete  ;  and  Menit-  has  stated,  in 
the  work  entitled  3Ienu  Smriti^  [adhyaya  8,  leaf  63,. 
line  164),  that  any  oral  or  Avritten  engagement  which 
may  be  contrary  to  the  custom  of  a  family,  is  not  to 
be  considered  valid ;  consequently,   according  to   the 
authorities  above  quoted,  a  document  not  duly  attested; 
by  witnesses,  or  one  written  in  anger,  or  one  which  is. 
opposed   to  the  custom  of  a  family,   cannot  be  consi- 
dered valid  agreeably  to  the  maxims  of  the  SastraP 

2nd.  "Tillages  appertaining  to  a  Zdmindary  can 
be  divided  without  the  authority  of  any  document ; 
however,  if  a  document  be  written  in  the  manner  men- 
tioned in  the  question,  it  cannot  be  considered  valid ;" 
and  he  cited  in  support  of  this  the  authorities  quoted 
in  his  answer  to  the  first  question, "^'and  proceeded, 
^'^  therefore,  if  (according  to  the  above  authorities)  a. 
document  bearing  the  attestation  of  one  single  witness 
is  to  be  considered  invalid,  how  much  more  will  not 
the  validity  of  that  document  be  questioned  which  has 
not  been  attested  at  all '?" 

That  Judge  afterwards  put  the  following  further 
questions  to  the  Pundit  of  the  Court  for  his  second 
opinion: — First.  "If  it  be  customary  in  any  Raj iox 
the  eldest  son  to  succeed  after  the  death  of  his  father, 
and  this  custom  be  an  ancient  one,  can  any  incum- 
bent, according  to  the  maxims  of  the  Sastra,  divide 
the  liaj  in  question  among  his  sons,  contrary  to  the 
said  custom  ?  " 

Second.  "  If  in  a  Zemindar y  estate,  also,  it  bean 
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i^^i-        ancient  custom  for  the  eldest  son  alone  to  sncceed  to 

Eawut      it  after  the  death  of  his  father,  is  an  immediate  pos- 

Rjux  Sing  ggggQj.^  under  such  circumstances,   authorised  by  the 

Rawut      Sastra  to  divide  that  estate  among  his  sons,  contrary 

sA'G.       to  the  said  custom  of  his  family  ? "' 

To  these  questions  the  Pundit  retiumed  the  follow- 
ing answers  : — First.  "  j^o  division  of  a  Haj  can  he 
made  with  propriety  hy  any  one,  if  the  doing  so  should 
be  contrary  to  an  ancient  custom,  for  the  Sastra  re- 
quires that  the  custom  and  usage  of  a  family  should 
be  principally  observed,  and  consequently  the  page 
and  line  of  works  containing  the  doctrines  of  Rishi 
Esward  (or  holy  legislators)  which  have  been  quoted 
in  thfe  answer  to  the  following  second  question,  are 
quite  sufficient  to  show  the  reason  why  an  estate  of 
this  description  cannot  be  divided." 

Second.  "  Agreeably  to  the  doctrine  of  Mitacshara 
Viromitrodaya  and  3Ienu  Smriti^  &c.,  no  proprietor 
(nor  his  heir)  can  infringe  an  ancient  custom,  and 
cause  the  division  of  an  estate  to  be  made,  which,  for 
several  generations,  has  never  been  divided,  in  ob- 
servance of  an  old  standing  custom  of  the  famil}-  in 
whose  possession  it  has  been,  for  the  Sastra  admits 
the  pre-eminence  of  the  custom  and  usage  of  every 
family.  In  the  work  entitled  Menu  Smriti[adhyaya  4, 
patra  91,  sloJca  178),  the  words  of  Menu  are  these  : — 
'  That  every  one  should  observe  the  custom  which  his 
father  and  grandfather  have  observed,  and  that  to  act 
contrary  to  it  would  be  improper.'  The  words  of 
Katyctyana  Rishi  Eswara  are  these : — '  That  one 
should  observe  the  custom  and  usage  of  his  family 
which  may  have  existed  for  several  generations ;'  and 
in  the  patra  (leaf)  and  page  of  the  pothi  (or  book),  the 
words  of  Vrihaspati  are  to  this  effect : — '  That  what- 
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ever  may  be  the  standing  custom  of  a  country,  caste,        ^^'*i- 
or  family,  it  should  be  observed,   and  not  infringed.'       E\waT 
In  Pofhi  KarJca,  patra  145,  line  9,  the  words  of  Yag-  '^'I'^J'-'^- ^^'^'« 
nymvalkija  are    as  follows  : — '  Whatever  may  be  the      Rawut 
custom  of  a  countiy  and    family,  it    should    be  ob-        Sixa. 
served.'     In  Pothi  Menu^  adhi/aya  ^,  jyatra  152,  p.  2, 
the  words  of  3Ienu  Rishi  Eswara  are  these  : — '  That 
the  anciout  usages  and   customs  established  by  ances- 
tors and  other  virtuous  persons,  which  have   obtained 
in  a  country  and  caste,  should   be  maintained,  and  not 
set  aside  ;'  consequently,  no   person  or  '-  his'   heir   has 
the   power,    according   to   the   above    authorities    and 
maxims    of   the  Sastra^  to   divide  an   hereditary  pro- 
pert}',  contrary  to  the  usage  and  custom  of  his  family, 
because  it  is  necessary  for  every  one  to  follow  a  custom 
which  has  been   observed  by  his   father  and  grand- 
father from  generation  to  generation,   and  nat  to  act 
contrary  to  the  maxims  of  the  Sastra.''^ 

Mr.  Tai/Ier  recorded  his  opinion  on  the  appeal  on 
the  28th  of  Aj?nl,  1841,  as  follows:—"  That  from 
the  Pundit's  be^wusta,  any  property,  the  division  of 
which  may  not  be  prohibited  by  the  maxims  of  the 
Sasfra,  can,  though  a  partition-deed  may  not  be  forth- 
coming, be  divided  into  shares  ;  and  that  when  such 
a  property  happens  to  be  a  Zemmdajy,  as  in  the  case 
under  consideration,  nothing  can  hinder  it  from  being 
divided  agreeably  to  the  maxims  of  the  Sastra;  con- 
sequently, the  reasons  given  by  the  principal  Suckler 
Amiii  in  his  decision  in  this  case  are  correct  and  just ;" 
but  he  ordered,  "  that  the  papers  of  this  case  be  laid  be- 
fore another  Judge,  that  final  decree  might  be  passed 
for  dismissing  the  appeal  and  claim  of  the  Appellant." 

The  proceedings  were  then  laid  before  Mr.  F.  Currie^ 
another  Judge  of  the   Judder  Court,  who  recorded  his 
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1851.  opinion  as  follows  : — ''  I  am  induced  to  differ,  for  tlie 
Eawut  following  reason,  in  opinion  from  Mr.  Tayler^  Judge 
Urjun  SixVg  ^£  ^j^ig  Court.  I  consider  it  satisfactorily  proved  that 
Rawut  from  the  time  of  the  sons  of  Bikramajeet  (who  must 
Sing.  have  lived  many  hundred  years  ago,  and  from  whose 
time  no  less  than  some  eight  generations  must  have 
passed)  this  estate  has  never  been  divided,  and  that 
every  eldesrt  son  of  a  deceased  incumbent  has  invari- 
ably succeeded  his  father  by  being  elected  the  Rawut 
and  sole  possessor  of  the  estate  in  question,  and  that 
when  an  incumbent  has  happened  to  be  without  a  son,, 
he  has  adopted  a  brother  or  a  brother's  son,  and  ap- 
pointed him  his  successor,  and  the  exclusive  pro- 
prietor, of  the  said  estate."  He  then  proceeded  : — 
"Eor  several  generations  previous  to  the  accession  of 
the  British  Government  in  this  country,  as  well  as  up 
to  the  present  period,  no  custom  of  division  has  ever 
obtained,  and  the  eldest  son  alone  of  every  incumbent 
has  succeeded  to  its  sole  possession  ;  Plaiutiif's  claim, 
therefore,  that  the  estate  should  be  continued  to  him 
entire,  on  the  ground  of  his  being  the  eldest  son,, 
is  consequently  just  and  reasonable."  And  it  was 
ordered,  that  the  papers  of  the  case  be  laid  before  the 
third  Judge  of  that  Court  for  final  orders. 

The  appeal  was  next  laid  before  Mr.  Thompson^ 
another  of  the  Judges  of  the  Sudcler  Court,  who  con- 
firmed the  view  taken  by  Mr.  Currie,  and  pronounced 
the  final  judgment  of  the  Court  on  the  30th  of  Sep- 
tember, 1841,  the  material  part  of  which  was  as  fol- 
lows : — "  In  my  opinion,  also,  the  circumstance  of  the 
non-division  of  the  estate  in  question  for  the  last  seve- 
ral centuries,  and  its  having  been  held  solely  by  the 
eldest  son,  as  asserted  by  the  Plaintiff,  are  fully  proved 
by  the  papers  of  the  case,  and  that  no  reason  or  argu- 
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meiit  has  beeu   advanced  by  the  Defendants   to   di^^-        i^-^i. 
prove  "the  aboA^e  assertion!-:  of  the  Flaintiff,  or  to   load       Rawut 
to    a    different    conclusion.     'Consequently,    as   many  ^^^^^  ^'^^'^'^ 
other    cases   similar   to   the   one   under   consideration      R^wut 
have  formerly  been  decided  by  the  Court,  agreeably  to        Sing. 
the  usages  and  customs  of  families  (and   the  records 
of  which  are  adduced  by  way  of  precedents),  the  pre- 
sent case  also  requires  that  it  be   decreed  likewise, 
agreeably  to  the  usage  and  custom  of  the  Appellant's 
family,  by  which  he,  the  Appellant,  is  entitled  beyond 
SL  doubt  to  the  recovery  of  the  entire   estate  in  ques- 
tion."   In  concurrence,  therefore,  in  opinion  with  Mr. 
F.  Currie,  it  was  ordered  that  the  appeal  and  claim  of 
the    Appellant  be  decreed,   and   the  decision  of  the 
principal  Sadder  Amin  of    Caivnpore,  dated  the  7th  of 
March^  1839,  be  reversed,  and  that  the   costs   of  both 
Courts,  with  interest  thereon,   from  the  date   of  the 
decisions  to  the  date  of  payment,  be  levied  from   the 
Respondents. 

Against  this  decree  the  present  appeal  was  brought. 

The  Appellants  contended  that  the  appeal  was  erro- 
iaeous, — 

First.  Because  the  Appellants  and  the  Respondent, 
and  Rundheer  Sing,  were,  according  to  the  deed  of 
partition  of  the  27th  of  January,  1826,  and  by  the 
Hindoo  law,  entitled  to  the  property  in  question  in 
equal  shares ;  and  that  the  proof  on  tlio  part  of  the 
Respondent,  that,  according  to  the  custom  of  the 
family,  he,  as  eldest  son,  exclusively  succeeded  to  the 
property  wholly  failed.     And 

Secondly.  Because  the  decree  of  the  Sadder  Court 
was  contrary  to  Ben.  Regs.  XI.  of  1793,  and  II.  of 
1803. 
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isou  Xlie  Iiespoiideiit  .subinitted,  that  the  decree  appealed 

Eaavit       from  ^vas  riglit,  according  to  law,  and  the   evidence  in 

riurxsixo   the  cause,- 

ixAwn  First.  Because,  accordmoj  to  the  family  custom,  the 

Sing.  ilaku  ot  Raivutpore  constituted  an  indivisible  estate  ot 
inheritance,  which  descended  entire  to  the  eldest  son, 
in  exclusion  of  the  other  sons.     And 

Second.  Because  such  family  custom  was  in  con- 
formity with  the  Hindoo  law. 

Mr.  Stuart  Q.  C,  Mr.  Forsijth,  and  Mr.  Maiile, 
in  support  of  the  appeal,  cited  R'tjah  Deedar 
lIoH^ein  y.  Ranee  ^lihoor-non-Nissa  («). 

Mr.  Wig  ram,  Q.  C,  Mr.  Z%(/,  Q.  C,  and  Mr. 
Edmund  F.  Moore,  for  the  ^Respondent,  were 
not  called  upon  to  address  their  Lordships. 

Judgmelit  was  delivered,  as  follows,  by 
The  Right  Hon.  T.  Pemberton  LEmn : 

"W'e  do  not  think  it  necessary  to  call  upon  the  Re- 
spondent. The  only  question  in  the  case  is  one  of 
the  family  custom  and  usage.  Upon  the  acts  of  the 
party  and  the  nature  of  the  property,  the  question  'is, 
whether  this  property  descends  entire,  or  is  divisible. 
Now,  upon  that  point  it  is  said,  that  it  is  yery  possi- 
ble the  party  may  haye  property  which  is  subject  to 
division.  It  is  yery  true,  that  the  circumstances  and 
nature  of  this  property  are  only  material,  as  forming 
one  item  on  the  question  of  23robability,  whether  this  is 
or  is  not  divisible  property,  -whether  in  our  opinion  it 
is  a  Baj,  and,  therefore,  possessing  whatever  rights 
belong  to  property  of  that  character. 

By  a  decree,  which  was  made  in  the  year  1812,  it 
'«;  2  Moore's  Ind,  Apyj.  Case?,  441. 
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is  stated  distinctly,  that   "  as  the  Defendant  has  held        ^^^i- 
possession  of  the  various  villages  from  the  time  of  his      Eawut 
ancestors,  and  has  always  borne  the  title  of   '  RatouV 
(as  appears  even  from  the  depositions  of  Plaintiff's 
witnesses  and  the  2^otta  granted  to  him,  Defendant,  by        Sing 
the  former  collector  of  this  Zillah\  no  doubt  exists  as 
to  the  Defendant  being  the  proprietor  of  mouza  Kha- 
joory^  as  well  as  of  chuk  Oodey  Kurny 

ISTow,  as  to  the  nature  of  this  property,  it  appears 
that  the  father  of  the  present  parties,  unfortunately, 
was  troubled  with  very  disobedient  sons,  who  quar- 
relled among  themselves,  and  that  he  made  different 
dispositions  at  different  times  ;  first,  in  favour  of  one, 
and  then  in  favour  of  the  other,  and  probably  made 
declarations.  But  in  1827,  he  was  examined  before 
the  acting  Magistrate  of  the  Foujdarry  Court  of  Cawn- 
pore^  and  being  called  upon  to  state  the  nature  of  the 
dispute  existing  between  himself  and  his  sons,  he 
stated,  as  to  this  property,  as  follows  : — "  The  fact  is, 
I  am  personally  concerned  in  no  dispute,  for  as  long 
as  I  am  living,  I  am  the  proprietor  of  my  estate.  But 
the  custom  in  my  family  has  been  this,  through  every 
generation,  since  the  estate  has  come  into  existence, 
that  the  eldest  son  succeeds  to  the  ?nusnuJ,  and  the 
estate  is  held  by  him  entire  and  undivided,  and  that 
the  subsistence  of  the  other  sous  is  provided  for." 

In  1827,  it  appears  that  the  Magistrate  thought  it  ne- 
cessary to  inquire  into  the  custom,  with  respect  to  the 
division  of  estates  of  Rajas,  and  got  certificates  from 
four  Eajas,  as  to  that  custom,  and  the  statement  made 
in  answer  by  Raja  Dun  Sing  was,  "  that  in  the  families 
of  all  such  Rajas  as  received  the  kashka  (or  mark 
of  red  ochre  on  the  forehead),  and  sit  on  guddies,  the 
estate  is  not  divided  into  shares,  but  that  it  is  cus- 
tomary for  the  eldest  son  to  succeed  his  father  in  the 
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gudcly  ;  after  that  they  continue  subject  to  his  autho- 
rity, and  that  such  has  been  the  custom  in  his  family 
UrvjL^  SixG  fj.QjQ  ancient  times."     Statements  to  the  same  effect 
Eawut      were  sent  by  the  other  three  Bajas. 
Sing.  In  addition  to   this,  we  have  the  pedigree  of  this 

particular  family  taking  it  up  from  the  time  of  Rawuf 
Kheem  Kurn.  It  appears  there  had  been,  I  think^ 
eight  descents,  and  in  three  or  four  at  least  of  these, 
there  having  been  more  than  one  son,  the  property 
had  not  been  divided  between  those  sons  ;  one  very 
remarkable  case  is  this,  that  Ratout  Kurn  Bat  having 
adopted  a  son,  that  son  proceeded  to  deal  with  the 
property  as  an  undivided  estate,  and  excluded  an  after- 
born  natural  son  of  Rawut  Kurn  Rai.  There  are  other 
cases  in  which,  had  there  been  the  liability  to  division ^ 
that  division  might  have  taken  place. 

Then  it  is  said,  that  it  appears  at  the  time  of  Bikra- 
majeet,  there  was  a  division  of  a  portion  of  this  Raj, 
and  that  it  was  divided  between  two  sons  of  Bikrama- 
jeety  Khurg  Rai,  who  was  adopted  by  Kurn  Rai,  and 
Gunnesh  Rai,  who  was  the  next  son  of  Bikra7najeeL 
Now,  with  respect  to  that,  it  is  necessary  to  make  out 
that  the  property,  which  was  then  the  subject  of  divi- 
sion, was  the  Raj  of  Rawutpore,  I  cannot  find  that 
there  is  any  evidence  at  all  to  that  effect ;  all  presump- 
tion is  to  the  contrary,  because  Khurg  Rai  would  have 
been  in  possession,  at  all  events,  of  half  that  Raj,  and 
the  property  stated  is  not  the  Rnj  of  Rawuf  pore,  but 
the  Zemindartj  of  Bikramajeet  Now  that  portion  of 
the  Zemindciry  has  remained,  it  appears,  exempted ; 
if  it  had  been  part  of  Raivutpore,  it  would  have  been 
subject  to  the  same  state  of  things. 

Under  these  circumstances,  therefore,  the  judgment 
will  be  affirmed,  and  of  coarse  in  the  usual  way,  with 
costs. 
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AND 


MeePvZA  Ally  Mahomed  Shoostry,  )  „       d    f  ^ 
and  Bebee  Mariam  Begum         -  i    ''^^P^     ^'^  ■^• 


On  appeal  from  the  Supreme  Court  at  Bombay 

X  HIS  was  an  appeal  from   an  order  in  the  Supreme      ^^*]^^^^* 

Court  at  Bombay^  allowing  a  general  demurrer  by  the       ^ ' 

Respondents  to  a  bill  filed  by  the  Appellant  against  dainurrer,  on 
the  Respondents.  *^^  s^^^f  «f 

■■■  _  til  3  subjcct- 

The  Bill  stated,  that  Ag a  Mahomed  RaMm  Shera-  matter  of  the 
zee,    of  Bombay^    merchant,    being    largely  indebted  )udicata,%X- 
to  the  Appellant  upon  an  account  stated  and  settled,  g^^^bimi^ht 
and  for  other  advances,  amounting   together   to  the  in  the  Su- 
sum  of  Rs.  324,500,  by  an  indenture,  dated  the  30th  of ^Bolihay^ hy 
of  December,   1845,   and  made  between  Ay  a  Mahomed  fnrcertaiu"^" 
Rahim  Sherazee  of  the    one  part,  and  the  oippellant  property, 

^       '  ^^  which  ap- 

*  Present:  MemlDors  of  the  Judicial  Committee, — The  Chief  Jus-  peared  by  the 
tice  of  the  Common  Pleas  (Sir  John  Jervis),  the  Eight  Hon.  Dr.  the^Tu  to^  ^ 
Lushington,  the  Eight  Hon.  T.  Pemberton  Leigh,  and  the  Eight  have  been  the 
Hon.  Sir  Edward  Eyan.  subject  of  a 

previous  suit 
in  the  same  Court,  in  which  the  Plaintiff  had  intervenyd  by  petition, 
and  obtained  some  order,  the  nature  or  effect  of  which  was  not  stated, 
and  did  not  appear  upon  the  Record  then  before  the  Court, 
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1851.        of  the   other  part,  absolutely  granted,  bargained,  sold, 
MusADEE    aliened    and    released    to    the    Appellant,    his    heirs, 
G^A^™    executors,  administrators  and  assigns,   one  undivided 
Sherazee    moiety  or  equal  half  part  of  and  in  all  that  piece  or 
meerza  Ally  parcel  of  land  or  ground  upon  which  Aga    Mahomed 
Shqostry.    RGihhn  Sherazee  had  formed  a  dock  for  the  building  and 
repairing  of  ships,  called  the  "  Mazagone  Dock,"  in  the 
island  of  Bombay^  together  with  one  undivided  moiety 
in  the  houses,   buildings    and   appurtenances  to   the 
same  premises  belonging  or   appertaining :    to    have 
and  to  hold   the  dock,    hereditaments  and   premises 
Tinto  and    to    the   use    of    the    Appellant,  his  heirs, 
executors,   administrators  and  assigns.     That  the  Ap- 
pellant thereupon  entered  into  possession  of  the  dock 
and  premises,   and   became  jointly  interested  therein 
with  Aga  Mahomed  Rahim  Sherazee.     The  Bill  fur- 
ther stated,  that  shortly  after  the  conveyance  to  the 
Appellant,    Aga  Mahomed  Rahim.   Sherazee   conveyed 
unto     Hajee    Gooluin     Hoossein    Sherazee^    his    heirs, 
executors,  administrators  and   assigns,   the  remaining 
moiety  of  the  dock,  hereditaments  and  premises.     The 
Bill    further  stated,    that    the    Appellant   and    Hajee 
Gooltim  Hoossein  Sherazee,   being  so  jointly  entitled 
to  the  dock,  hereditaments  and  premises   at   Maza- 
gone, entered    into  an    agreement    in    writing    with 
the  Peninsular  and  Oriental  Steam   Navigation  Com- 
pany, for  a  lease  to  the    Company  of  the  dock  and 
premises ;    whereby    it   was    stipulated    and    agreed, 
that  the  docks  and  premises  should  be  completed  by 
the  Appellant  and    tlajee  Gooliwi  Hoossein   Sherazee, 
or  at  their  or   one   of   their   personal  expense ;    and 
the  channel  leading  to    the   docks  cleared,    and    the 
docks  kept   in  repair  by  them,  or  one  of  them,   in  like 
manner;  and  that  it  was   stipulated  by   such  agree- 
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ment,  that  if  the  proprietors  of  the  dock  and  premises        ^^•^^• 

failed  to   keep  the  same   in   repair,   any    amount   of  Musabke 

money  disbursed  by   the   Company  for   that  purpose       cazl-m 

or  otherwise,  should  be  deduct  e:l  from  the  rent  to  be  Sherazee 

paid  for  the  dock  and  premises.     That  the  Comoanv   mkerz.v  ally 

,        ...  -PI         11  1  •       '^       *^i     Mahomed 

entered  into  possession  oi  the   dock  and  premises,  and    Suoostrt. 

that  large  sums  of  money  had  been  expended  by  the 
Appellant  in  the  completion,  perfecting  and  repairing 
the  same.     That  the  sums  so  laid  out  and  expended 
by  the  Appellant  amounted  to  lis.   25,800   and  up- 
wards ;   and  that  no  part  thereof  was  defrayed  by  Ila- 
jee  Goolam  Hoosscin  Sherazee,  who  died  in  July.  1847. 
That  by  a  decree,  dated  the  25th  of  November,  1846, 
made  in  a  certain  cause  on  the  Equity  side  of  the  Su- 
preme Court  of  Bombay,  wherein  the  Eespondents,  as 
residuary  legatees  of  one    Mahomed  Ally  Khan,  were 
Complainants,  and   Aga  Mahomed  Rahim  Sherazee,  as 
the  personal  representative  of  Aga  Mahomed  Shoos  try, 
who  was  the  executor  of  the  last  Will  of  Mahomed 
Ally  Khan,  was  Defendant;   it  was  ordered  and  de- 
creed, among  other  things,  that  Aga  Mahomed  Rahim 
Sherazee  should  pay  into  the  Supreme  Court  the  sum 
of  Es.   11,74,459  and  65  reas.     That  at  or   previous 
to  the  time  of  the  conveyance  of  the  moiety   of  the 
dock  and  premises   to  the   Appellant  as  aforesaid,  the 
Appellant  had  no  knowledge  or  information  whatever 
of  or  concerning   the  proceedings  or  any  of  them  in 
the  last-mentioned  suit,   or  of  the  fact  that   any  other 
suit,    action    or   cause    or   proceeding   whatever   was 
pending,  in  any  way  afi\^ctiug  or  relating,   or  which 
could   aifect    or   relate,    to   the    dock,    hereditaments 
and  premises,  or  oiher  the  property,  lauds  and  goods 
theretofore   of  Aga  Mahomed  Rahim   Sherazee.     That 
the  Sheriff  of  Bombay,   on  the  18th  of  March^  1847, 
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1861.  acting  under  certain  writs  of  sequestration  to  him 
Musax>j;t5  directed  and  issued  out  of  the  Supreme  Court  in  the 
CAZT-it^  cause  above-mentioned,  entered  upon,  seised  and  se- 
SHEBAZiiE  questered  the  dock  or  docks,  hereditaments  and  pre- 
Meerza  Ally  mises,  and  thenceforward  held,  and  still  at  the  date  of 
Shoosiry.  ^^^  filing  of  the  Bill  of  Complaint  continued  to  hold, 
the  dock,  hereditaments  and  premises  in  sequestration. 
The  Bill  then  stated,  that  shortly  after  such  seques- 
tration, and  on  the  8tli  of  April,  1847,  the  Appellant 
presented  his  petition  («)  to  the  Supreme  Court  for 
the  purpose  of  supporting  and  making  out  his  right, 
title,  claim  and  interest  in  and  to  the  docks,  heredita- 
ments and  premises  in  opposition  to  the  claim  made 
by  the  Sequestrator.  That  divers  proceedings  were 
taken,  relative  to  the  claim  of  the  Appellant  to  the 
dock,  hereditaments  and  premises,  before  the  Supreme 
Court ;  but  that  the  Appellant  failed  to  make  out  to 
the  satisfaction  of  the  Court,  that  the  consideration 
money  for  such  moiety  or  undivided  part  of  the  dock 
and  premises  had  been  paid,  and  that  the  claim  of  the 
Appellant  was,  therefore,  not  allowed.  That  no  pro- 
ceedings whatever  had  been  taken  by  any  party  claim- 
ing title  or  interest  in  respect  of  the  moiety  of  the 
Appellant  in  the  dock  and  premises,  for  the  purpose  of 
invalidating  the  conveyance  to  him,  the  Appellant,  of 
such  moiety,   or  by   establishing  a  title  in  opposition 

(a)  It  appearsfrom  areport  of  thiscase,  nom.  " Musliedy  Ivazim's 
claim,"  Perrj-'s  "  Oriental  Cases,"  p.  35,tliatthemode  in  which  the 
Plaintiff  intervened  in  that  suit  was  by  filing  a  petition  and  apply- 
ing by  affidavit  to  be  allowed  to  go  before  the  Master  and  to  exa- 
mine witnesses,  ji?ro  interesse  siio,  when  the  Court,  with  the  consent 
of  the  parties,  examined  the  witnesses  vivd  voce,  and  directed  issues 
to  try  the  right  in  question,  and  that  after  a  trial,  whichlasted  seve- 
ral days,  the  Court,  on  the  lUh  oi  A^ovembcr,  1848,  decided  against 
the  validity  of  the  Plaintiff's  claim. 
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to  that  of  tlic  Appellant,  or  iu  priority  over  his  title,      Jff^ 
And  that  no  decree  or  order  of  the  Supreme  Court  had     Musadke 
ever  been  made,  declaring  the  validity   of  the   Ap-       Caztjm 
pellant's  title,  or  for  the  delivering  up  of  the  convey-     Sheiuzee 
ance  and  other  evidences  of  title  to  any  other  person,  meekza  allt 
That  the  Peninsular  and   Oriental  Navigation   Com-   .Shoosxky. 
pany  had  paid  into   the  Supreme  Court  the   sum  of 
Es.  28,219,  as  and  by  way  of  rent  for  the  dock-yard^ 
and  that  such  sum  had  since  been  paid  into  the  hands 
of  the  Sequestrator.    And  the  Bill  further  stated,  that 
the  Appellant  was  entitled  to  have  the  moiety  of  the 
dock  and  premises   delivered  over  to  him  out   of  the 
hands  of  the   Sequestrator,  and  to  have  it  declared 
that  the  same  was  freed  and  discharged  from  all  claim 
and  interest  of  the  Eespondents  or  either  cf  them,  and 
to  hold  the  same  freed  and  discharged  accordingly. 
And  the  Bill  prayed,  that  the  Appellant   might  be  de- 
clared entitled    to  a  moiety   of  the  docks,  &g.  ;  and 
that  the  rents  thereof,  which  had  come  into  the  hands 
of  the  Sequestrator,  might  be  delivered  up  to  him, 
and  that  in  case  he  should  be   unable  to   make   out  a 
good  and  suincient  title  to  the  whole  of  the  moiety, 
he  might  be  declared  to  have  a  good  claim  and  charge 
on  such  moiety  for  such  monies  as  he  should  be  found 
to  have  paid  therefor  and  expended  thereon,  and  to 
have  a  lien  on  the  sum  of  Es.  28,219  paid  into  Court, 
and  for  general  relief. 

To  this  Bill  the  Defendants  filed  a  general  demurrer 
for  want  of  equity. 

The  demurrer  came  on  for  argument  before  the 
Supreme  Court,  on  the  14th  of  May^  1849,  when  the 
Court  took  time  to  consider  the  judgment. 

On  the  17th  of  May,  1849,  the  Chief  Justice  (Sir 
Erskine  Perry)  delivered  the  judgment  of  the  Court, 
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tliat  the  proceeding  by  the  Bill  was  an  attempt  to  re- 
agitate  a  claim  which  had  been  previously  disposed  of 
by  the   Court,  and  was,   therefore,   res  judicata,  and 
ordered  the  demurrer  to  be  allowed  with  costs. 
From  this  order  the  present  appeal  was  brought. 

Mr.  Lloi/d,  Q.  C,  and  Mr.  Fulton,  for  the  Appel- 
lant. 

This  demurrer  was  improperly  allowed.     The  pro- 
ceedings of  the  Court  on  the  Appellant's  petition,  and 
the  order  dismissing  the  same,  did  not  constitute  a 
bar  to  the   Appellant  filing  a  Bill  in  respect  of  the 
matters  therein  complained  of,  as  it  is  not  stated  in 
the  Bill  that  the  whole  claim  for  relief  prayed  for  had 
been  previously  disallowed  by  a  Court  of   competent 
lurisdiction.      The   Defendants   are   bound    to    show 
that  the  subject-matter  of  this  Bill  was  the  same  as 
was  adjudicated  in  the  former  suit,  and  that  the  right 
came  in  question  before  a  Court  of  competent  juris- 
diction, and  that  the  result  was  conclusive  so   as  to 
bind  the  judgment  of  ever}^  other  Court.   Behrens  v. 
Sieveking  (a).     That  case,  it  is  true,  was  upon  a  plea, 
but   there   is  no    difference  in   this  respect  between 
a  plea  and  a  demurrer.     How  is  it  shown  that  the 
matters  alleged  in  the  Bill  are  the   same  as  in  the 
petition?     And  how  can  it  be  said   that  it  was  res 
judicata,   when   the    order  made  by  the  Court  does 
not  appear  ? — [Mr.  Pemherton  Leirjh :  Is  not  the  fact 
of   the   former    suit    having    been   before   the    same 
Court,  and   part   of   the  lleccrds  of   the  Court,  im- 
portant ?  Might  not  the  Court  look  to  those  proceed- 
ings ?] — Those  proceedings  were  not  before  the  Court 
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when   the    demurrer    waa    argued,    aud    the    Court  isoi. 

could   not   incorporate   them   with    the    Bilh — [Mr.  Musadee          ' 

Pemherton  Leigh  :     As  the  Bill  is  framed,  the  Ap-  ^^^^'^          • 

pellant  claims,  first,  an  absolute  right  by  purchase  to  Sherazee          ^ 
one  moiety,  and  then  he  claims  a  lien  on  the  whole  meerza  ally  . 

property  for  sums  expended  by  him  upon  the  pre-  shoostry.          | 

mises.     Xow,  if  such  a  case  as  this  was  in  the  Courts  -, 

here,  AYOuld  he  not  proceed  by  petition,  'as  the  Plain-  j 
tiff  did,  and  would  not  the  Court  refer  the  matter  to 

the  Master,  upon  whose  report  liberty  would  be  given  ■ 
him  to  proceed  at  law  by  ejectment  ?  Or  if  the  matter 

was  too  complicated  for  adjudication  upon  the  record,  ^ 

then  the  Court  w^ould  give  him  leave  to  file  a  Bill  for  j 

the  purpose  of  raising  the  question  necessary  to  the  j 

investigation  of  his  title.     Xow,  as  such  a  course,  which  \ 

would  be  obvious  and  proper,  has  not  been  pursued,  = 

would  it  not  be  assumed  that  the  Court  was  satisfied  i 

upon  the  facts  disclosed  in  the  petition,   and  the  evi-  1 

dence  brought  forward  by  the  Appellant,  that  his  claim  '. 

was  untenable  ?    and,   as  he  has  neither  excepted  or  ' 

appealed  from  that   decision,  could  he  bring  a  fresh  ' 

bill  for  the  same  matter,   without  such  bill   being  de-  i 

murred  to  ?] — He  might  have  brought  an  equitable  \ 

ejectment.     Ansdell  v.   Ansdell  (a),   Rieardo  v.  Gar-  ' 

cias  (b),  Pickford  v.  Hunter  (e),  Hyde  v.  Edtvards  (d),  : 
Yin.    Abr.,    tit.   ''  Decree,"   were   referred    to. — [Sir 
John  Jervis  :  Is  not  the  case,  Uohson  v.  The  A  ttorney- 

General  (e),  in  point  ?] — The  present  Bill  was  a  proper  • 

proceeding,  and  in  conformity  with  the  practice  of  the  \ 

Supreme  Court  ;  and  upon   the  facts  stated  therein^  rj 

the  Appellant  was  entitled  to  the  relief  prayed.  ■    j 

(a)  4  Myl.  &  Or.  419.                            (h)   12  Clk.  &  Fiu.  36$.  ■ 

(A  5  Sim.  122.                                      {d)   12  Beav.  160.  .: 

{e)   10  Clk.  &  Till.  471.      •                     '  ] 

VOL.   V.                                                                                         Y  * 
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^51^  Mr.    Turner,   Q.   C,  and  Mr.  Leiih,   for  the  Ec>- 

MusADEE  spondents,  were  not  called  upon. 

Maeomed 

Shebazee  The  Right  Hon.  T,  Pemberton  Leigh  : 

meerza  Ally  This  case  has  been  argued  with  very  great  iugennity, 
Shoostry.  and  many  points  brought  forward  ;  but  the  whole 
question  which  we  have  to  determine,  is,  whether 
upon  this  Bill,  it  appears  that  the  Plaintifi  ought  to  be 
permitted  to  prosecute  this  suit  ;  whether  he  has 
grounds  upon  the  state  of  things  presented  on  the 
record,  for  saying  the  suit  ought  to  proceed. 

INow  the  facts  appear  to  be  these  : — In  the  year 
1845,  the  present  Appellant  represents  that  he  pur- 
chased a  moiety  of  the  property,  which  is  the  subject 
of  the  present  suit,  from  a  person  named  Sherazee  ; 
that  a  conveyance  was  made  of  that  moiety  in  con- 
sideration of  a  sura  of  money  partly  then  owing,  and 
partly  paid  as  a  further  consideration  for  the  purchase  ; 
that  he  entered  into  the  possession  of  that  moiety 
jointly  with  the  proprietors  of  the  other  moiety,  and 
that  they  together'agreed  to  let  it  to  the  Steam  Navi- 
gation Company  at  a  rent,  a  part  of  the  agreement 
being,  that  the  lessors  should  keep  the  property  in 
repair,  and  that  if  it  was  not  sufficiently  kept  in  re- 
pair, then  the  lessees  should  be  at  liberty  to  deduct 
the  expenses  of  repair  out  of  the  rent  ;  that  in  1847, 
large  sums  had  been  expended  by  the  Appellant  on 
account  of  these  repairs^under  this  agreement,  and 
that  no  part  of  those  sums  was  contributed  by  the 
other  tenant  in  common.  He  then  states,  that  a 
decree  was  made,  on  the  25th  of  November,  1846, 
against  Sherazee,  for  the  payment  of  a  large  sum  of 
money  in  a  suit  v/hich  had  been  instituted,  and  that 
imder  proceedings  in  that  suit   the  Sequestrator  took 
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possession  of  the  estate  as  being  the  property  of  ^851. 
Shei'azee.  In  this  state  of  things,  I  apprehend,  Mcsadee 
according  to  the  state  of  this  record,  the  Plaintiff's  c.fzulf^ 
course  was  perfectly  plain,  and  there  was  only  one  Sherazee 
course  that  he  could  take,  as  I  understand  the  prac-  jieeeza  allt 
tice  here.  He  had  a  legal  title  to  one  moiety  of  this  shoostey, 
estate,  the  whole  of  which  had  been  seized  by  the 
Court  as  belonging  to  another  person.  The  Appel- 
lant's Counsel  said  he  might  have  proceeded,  if  he  had 
chosen  to  incur  the  consequences  of  contempt,  with- 
out any  application  to  the  Court,  by  a  proceeding  in  a 
Court  of  law.  He  did  not  adopt  that  course,  which 
if  he  had  would  certainly  not  have  been  a  very  wise 
one.  But  he  presented  a  petition  which  he  states  in 
the  Bill  was  '^'  for  the  purpose  of  supporting  and 
making  out  his  right,  title,  claim,  and  interest  in  and 
to  the  dock,  hereditaments  and  premises,  in  opposi- 
tion to  the  claim  made  by  the  Sequestrator."  Now 
according  to  the  case  which  he  had  made,  the  Course 
to  be  taken  was  perfectly  clear ;  if  he  had  a  legal  title, 
he  was  to  be  at  liberty  to  assert  that  title  to  the  pro- 
perty which  was  in  dispute ;  that  is  to  say,  the  lien 
which  he  had  upon  the  rents  and  profits.  I  appre- 
hend that  the  usual  course  would  be  by  an  inquiry 
before  the  Master,  or  if  it  could  not  be  so  done,  then 
it  would  be  the  subject  of  a  suit,  which  the  Court 
would  give  him  liberty  to  institute,  for  the  purpose  of 
ascertaining  and  determining  those  rights.  Now  what 
the  order  was  that  was  made  upon  that  petition  does 
not  appear,  and  the  Appellant  has  strongly  pressed 
upon  the  Court  that  fact,  by  saying,  how  can  it  be 
said  that  the  matter  is  r<is  Judicata^  when  from  all 
that  appears  in  these  proceedings  there  was  no  deci- 
sion   at  all?  But  docs   the  Appellant   state  anything 
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Mahomed 

Cazum 
Sheeazee 


in  his  Bill  that  shows,  supposing  such  Bill  to  be  pend- 
ing, that  he  is  at  liberty  either  by  any  order  of  the 
Court,  or  from  any  inherent  equity  in  himself,  to  in- 
stitute this  suit  ?    If  he  has  not  told  us  what  order 


?">-!  o  r\  I 


meeeza  Ally  was  made,  he  must  take  the  consequences :  we  must 
Shcostry.  assume  that  it  was  an  order  which  either  entirely  dis- 
allowed the  claim,  or  allowed  him  to  take  some  pro- 
ceeding which  he  has  not  thought  fit  to  adopt.  In 
that  state  of  things,  how  is  it  possible  to  say  that  this 
Bill  is  one  that  ought  to  have  been  maintained  ?  It 
is  said  by  the  Court  below  that  he  is  concluded,  that 
that  order,  if  erroneous,  cannot  now  be  appealed 
against.  It  may  bo  uecessaiy,  if  he  has  any  ground 
of  complaint  against  that  order,  to  make  some  special 
application  for  the  purpose  of  impeaching  it ;  but  whe- 
ther such  application  would  succeed  or  not,  is  not  the 
question  now  before  us :  the  only  question  that  we 
can  determine  is,  whether  the  present  proceeding 
taken  by  the  Appellant  was  a  fit  and  f;roper  proceed- 
ing, and  one  which  the  Court  ought  to  have  main- 
tained. We  think  it  is  not ;  and,  therefore,  the  order 
allowing  the  demurrer  in  the  Court  below  must  be 
affirmed,  and  witli  costs. 


24tli  April, 
1852. 

Ix  RE 

MUSADEE 

Mahomed 

Cazuj£ 
Shekazee. 


Ix  KE  Ml'sadee  jMahomed  Cazum  Sheeazee.* 

In  consequence  of  the  intimation  contained  in  the 
above   judgment,    Musadee  Mahomed   Cazum   Sherazee 

'  *  Present :  Members  of  the  Judicial  Committee, — Lord  Cran- 
MTOrtli,  the  Eight  Hon.  Sir  James  Knight  Bruce  (Lord  Justice),  the 
Chief  Justice  of  the  Common  Pleas  (Sir  John  Jervis),  the  Eight 
Hon.  Dr.  Lushington,  and  the  Eight  Hon.  Sir  Edward  Ryan. 


Leave  given 
to  appeal, 
under  circiim- 

Btance.s,  though  the  time  limited  by  the  Bombay  Charter  had  expired, 
and  the  decree  of  the  Court  below  sanctioning  the  sale  of  real  estate, 
the  subject  of  the  suit,  hadbeen  jjartiaUy  acted  on  ;  the  petitioner  under; 
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presented  a  petition,  praying,  for  leave  to  appeal  from        ^^52. 
the   Order  of  the  Supreme  Court,  dated  the   14th  of       In  re 

November,  1848,  made  in  the   suit  mentioned  in  the  M^^^-^gy 

Bill.  ^  Cazum 

SrCEIiAZEB. 

The  petition  now  came  on  for  hearing. 

Mr.   Lloyd,   Q.C.,   and   ^Iv.  Forsyth,   in  support 
of  the  petition, 

Submitted,  that  it  was  a  case  for  the  indulgence  of 
the  Court;  that,  although  the- time  limited  by  the 
Bombay  Charter  for  appealing  had  expired,  yet  that 
the  delay  arose  from  the  petitioner  having  been  ad- 
vised to  file  a  Bill  instead  of  appealing  against  the 
Order  of  the  Supreme  Court. 

Mr.  Lelih,  contra, 

Urged,  that  it  was  not  such  a  case  as  justified  the 
exercise  of  the  discretionary  power  vested  in  the 
Court,  as  the  Sequestrators  had  proceeded  to  sale,  and 
had  already  sold  portions  of  the  estate,  the  subject  of 
the  suit,  in  which  the  petitioner  had  been  admitted  to 
intervene,  and  had  been  allowed  to  examine  witnesses, 
pro  inter  esse  sua,  which  portions  were  then  in  the  pos- 
session of  the  purchasers,  whose  title  would  be  affected 
by  the  admission  of  the  appeal.  He  insisted,  more- 
over, that  an  appeal  would  not  lie  from  the  Order 
dismissing  the  petition,  as  the  sole  question  that  could 
be  raised  upon  appeal  was  the  credibility  of  the  wit- 
nesses, which  the  Court  below  had  discredited.  San- 
tacana  v.  Ardevoi(a).     In  re  SIierivin[b), 

{a)  1  Knapp's  P.  C.  Cases,  269.     {b)  4  Moore's  P.  C.  Cases,  311. 

taking  not  to  disttirb  the  possession  or  title  of  the  purchasers  of  any 
part  of  the  proi)oi-ty  actually  sohl;  to  give  -secuntv  for  costs,  and  to 
abide  by  any  order  Tvhich  the  Judicial  Oomraitteo  might  think  fit  i^ 
make,  touoliing  tho  matters  in  dispute. 
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MUSADEE 

Mahomed 
Cazum 

SlIDKAZiiE. 


Lord  Cranworth  ; 

Their  Lordships  have  considered  what  course  they 
ought  to  take  in  this  case,  which  is  one  of  some  em- 
barrassment, because  the  parties  in  Bombay^  after  tho 
adjudication  upon  the  reference,  pro  interesse  suo,  took 
a  proceeding  which  has  been  determined,  first,  by  a 
Court  of  competent  jurisdiction  at  Bombay/,  and  after- 
wards by  this  Committee,  to  have  been  erroneous  ; 
and  having  failed  in  that  proceeding,  the  consequence 
has  been,  as  we  are  tokl,  that  the  property  in  question 
has  been  sold,  and  persons  have  acquired  title  under 
that  sale,  which  they  had  a  right  to  consider  an  effec- 
tual and  valid  title  against  all  the  world. 

jS'ow  we  are  inclined  to  think  that  it  may  be  rea- 
sonably said  that  the  course  which  was  taken  by  the 
parties,  though  erroneous,  may  have  been  taken  bond 
fide,  under  the  belief  that  it  was  the  proper  course. 
I  cannot  say  I  am  myself  perfectly  satisfied  that  it 
was  so ;  I  should  like,  on  that  subject,  to  have  had 
an  affidavit  explaining  why  it  was,  and  showing  it  was 
altogether  a  mistake  from  the  beginning.  The  diffi- 
culty we  have  had  has  arisen  from  this,  that  pur- 
chasers, third  persons,  innocent  persons,  have  ac- 
quired a  title,  or  certainly  may  have  acquired  a  title, 
which  may  be  affected  by  permitting  tlie  party  now  to 
appeal.  At  the  same  time,  we  think,  we  see  a  course 
which  may  give  the  petitioner  what  he  wants,  and 
protect  any  purchaser.  The  order  we  shall  make  is 
this,  and  if  the  petitioner  do  not  assent  to  it,  his  peti- 
tion will  be  dismissed.  ''  The  petitioner  consenting 
and  undertaking  that  he  will,  under  no  circumstances, 
disturb,  or  attempt  to  disturb,  the  possession  or  title 
of  the  purchasers  of  any  part  of  the  property  seques- 
tered, and  since  ♦sold,  let  him  be  at  liberty,  within  six 
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calendar  montlis,  to   appeal  agaiust  the  order  of   th^^;        '553. 
14tli  of  November,  1848  ;  giving  security  for  costs  to        en  pe 
the  amount  of  £1500;  this  undertaking  of  the  pcti-    m^j'^Sed 
tioner  not  to'prejudice  any  right  he  may  have  agaiust     .  Oazum 
the  purchase  money  of  the  said^  premises,  or  any    part 
thereof ;  and  also  consenting  and  undertaking  to  abide 
by  any  order  which  the  Judicial  Committee  may  think 
fit  to  make,  touching  the  matter  in  dispute,   and  the 
costs  of  the  proceeding/' 


Nawab     Amin-ood-Dowlah      and  )    .       ,,     , 
^,  Appellarns, 

others      -----       _-//  ? 


AND 


Syud  Roshun   Ali  Khan  and  1a-  »  ^  j    <  m 

TIMA  ISeGUM }  ^ 

On  Appeal  from  the  Sudder   Detvamiy  Court  at  Alla- 
habad, Bengal. 


I 


N  this  case,  the  only  question  between  the  parties     2ist  June, 


1851. 


was  the  validity  of  a  nuncupative  Will  of  the   late 

Nawab  Moatumud-ood-Vowlah,  declaredhj  him  on  the  ^j^^ ^"J^^^P*" 

2nd  of  ^au,  1832,  whereby  he  gave  and  bequeathed,  aMahomedan 

of  the  Shias 
*  Present :  Members  of  tlie  Judicial  Committee,— The  Chief  Jus-  j^^  pi3eTty,' 
tice  of  the  Common  Pleas  (Sir  John  Jervis),  the  Eight  Hon.  Dr.   less  in  amount 
Lushing-ton,  the  Eight  Hon.  T.  Pemberton  Leigh,  and  the  Eight   ^^''^-^^g^'^J^^^ 
Hon.  Sir  Edward  Eyan.  held  raild  by 

the  Mahome- 
dan  law,  and  eflPect  given  to  the  bequests.     .  •/.,  , 

Semhle.—Such  verbal  bequests  would  have  been  valid,  even  if  beyond 
a  third  of  the  testator's  estate,  provided  the  heirs  concurred  ia  tha 
bequests . 
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1851,  among  other  bequests,   a  monthly  allowance    of   Bs. 

Nawab  300   to  each    of   the    Respondents,  Syml  RosJmn    All 

^Dowlah'  I^^^^^^   ^^^^  Syud  Shah  Newaz  Khan^  since  deceased, 

V-  and   now   represented    by   the    Respondent,    Fatima 

Sydd  Boshun  "  ■ 

AliKhan.    Begum. 

The  parties  were  Maliomedans  of  the  Shias  sect. 
The  bequests  made  by  the  Testator  in  favour  of  the 
Respondents  and  others,  amounted  to  less  than  one- 
third  of  his  estate.  The  Appellant,  Nawah  Amin- 
ood-Dou'lah,  was  the  son,  and  the  Respondents,  re- 
lations and  dependants,  of  the  Testator. 

The  deceased  formerly  held  the  office  of  prime 
minister  to  the  King  of  Oude.  He  left  the  ser- 
vice of  the  King  of  Oude,  and  settled  in  Cawnpore, 
in  the  presidency  of  Bengal.,  whither  he  was  accom- 
panied by  the  Respondents  and  other  members  of 
his  family.  By  an  agreement  entered  into  between 
the  King  of  Oude  and  the  British  Government,  on 
the  17th  of  August,  1825,  the  sum  of  Rs.  20,000 
per  mensem  was  secured  in  perpetuity  to  the  de- 
ceased as  a  pension  for  the  maintenance  of  him- 
self and  family.  This  agreement,  so  far  as  it  related  to 
the  above  pension,  was  in  these  terms  :  "  This  allow- 
ance is  to  be  paid  in  perpetuity  to  the  Naiuah  and  his 
heirs.  It  will  be  paid  in  perpetuit}'-  after  his  demise, 
agreeably  to  his  Will,  to  his  sons,  daughters,  and 
wives,  and  other  dependants.  If  it  happens  that  he 
makes  no  Will,  in  that  case  the  allowance  is  to  be 
given  to  his  lawful  heirs,  according  to  the  laws  of 
inheritance,  in  conformity  to  the  tenets  of  the 
ShiasP  The  Naivah  allowed  to  the  Respondents  out 
of  the  above  grant  the  sum  of  Rs.  300  monthly, 
each ;  to  his  sister  (the  Respondent)  Fatima  Begum, 
the  monthly  allowance  of  Rs.  300 ;  and  to  his  other 
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Bister,   Koor-oon-Nissa   Be^um,    the   monthly    sum    of       ^^^i- 
Es.  200,  and  these  allowances  were  continued  to  be      Nawab 
paid  by  him  up  to  the  time  of  his  decease.  Dowlah' 

Previous  to  his  death,  the  Nawab  declared  his  Will  ,       ^• 

'  Stud  Roshux 

in  the  presence  of  several  persons  ;  and  he  appointed  ^^i  Khan. 
the  Appellant  his  executor,  and  directed  that  the 
above  allowance  of  Ks.  300  to  each  of  the  Respoa.- 
dents,  and  the  allowance  of  Es.  300  and  Es.  200  to 
each  of  his  sisters,  should  be  continued  to  be  paid  to 
them  from  the  pension  secured  to  him  by  the  agree- 
ment of  the  British  Government. 

Shortly  after  the  death  of  the  Nawab,  Shah 
Newa'^  Khan  and  Roshun  AU  Khan  applied  to  the 
Appellant  for  payment  of  their  allowances,  to 
which  application  he  replied  by  letter,  dated  the 
25th  of  September,  1832,  as  follows :  "  Your  es- 
teemed letter  requesting  payment  of  your  allow- 
ances, in  accordance  with  the  Will  of  my  revered 
father,  Natvab  Moatumud-ood- Dowlah,  peace  be  to 
him !  and  to  confirm  the  legacies  of  the  deceased  to 
others,  has  come  to  hand,  and  has  informed  me  of 
your  wishes.  As  regards  myself,  I  have  no  objection 
to  pay  your  allowances ;  because  the  deceased,  in  re- 
spect of  this  matter,  emphatically  declared  his  Will, 
viz. :  That  if  you  should  be  -grieved  on  account  of 
your  allowances,  or  for  want  of  respect  to  your  sta- 
tion, his  soul  would  have  no  rest  or  peace  in  the 
grave.  It  is  true  that  he  appointed  me  his  executor 
as  regarded  you,  and  declared  his  Will ;  but  as  the 
payment  of  your  allowances  is  contingent  on  effect 
being  given  to  the  Will,  and  on  my  being  acknow- 
ledged his  representative  ;  and  as  the  operation  of  the 
Will  declared  by  the  deceased  Nawab  is  held  in  abey- 

VOL.  V.  Z 
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1851.  ance  in  consequence  of  the  machinations  of  evil  dis* 

Nawab  posed  persons,  and  I  have  claimed  to  be  the  executor 

Dowlah'  ^^  ^^^  Will,  and  as  yet  there  is  delay  in  the  comple- 

Z:  tion  of  the  arranofements,   I  put  it  to  you  as  a  point 

Stud  Roshun  o  y         c  j  r 

Ali  Khan,  of  justice,  to  say  whence  I  am  to  obtain  the  means  of 
paying  your  allowances.  If  Major  Loiv  assents  to 
pay  your  allowances  from  the  Government  acknow- 
ledgment, agreeably  to  the  said  Will,  to  my  seal,  since 
I  am  the  executor  of  the  deceased  Naivah^  and  if  he 
gives  mc  the  control  in  every  respect  of  the  family,  I 
will  always  continue  to  discharge  your  claims  and  the 
claims  of  other  claimants  without  demur." 

The  Appellants  afterwards  refused  to  pay  these 
stipends,  and  on  the  12th  of  March^  1835,  the 
Eespondents  and  ^yud  Shah  Neivaz  Khan  filed 
their  plaint  in  the  Zilla  Court  of  Cawnpore^  against 
Naivah  Nizam-ood-Dowlah^  Naiuah  Amin^ood-Doiv- 
lah,  the  sons,  Khas  Mehal  and  Khoord  Mehal^  the 
widoAvs  of  the  deceased  Natvah,  and  the  guardians 
of  Bakir  Ali  Khan  and  Mahomed  Ali  Khan,  the  sons, 
Fatima  Begum  and  Nunhi  Begum,  the  infant  daugh- 
ters of  the  deceased  Ncuvab,  in  the  first  instance,  to 
recover  the  sum  of  Rs.  7,200,  the  amount  of  one  year's 
allowances. 

The  Defendants,  Natvah  Amin-ood^Dowlah  and  iV«- 
eam^ood-Doivlah,  and  others,  put  in  their  joint  answer 
to  the  plaint  on  the  29th  of  April,  in  the  same  year, 
in  which  they  insisted,  that  the  suit  of  the  Plaintiffs 
was  illegal,  that  the  omission  of  three  years'  allow- 
ances and  a  suit  for  the  allowance  of  only  one  year, 
instead  of  suing  for  the  whole,  amounted  to  an  in- 
fraction of  the  stamp  laws,  and,  without  denying  the 
justice  of  the  Flaintifis'   demands,  called  upon  them 


ON    APPEAL    FROi\I    THE    EAST    INDIES.  203 

for  proofs  of  the  testamentary  declaration  of  the  de-      ,^_^5?iL^ 
ceased  Nawab,  Nawab 

In  consequence  of  this  objection,  the  original  Plain-      dowlah' 
tiffs,  ou  the  oOth  of  May,  1835,  commenced  a  fresh  ^,       ^-  „,,^ 
suit  against  the  Defendants,  for  recovery  of  the  sum  of    An  Khan. 
Rs.  14,400,  the  allowances  for  two  years,  commencing 
from  May^  1833,  and  ending  with  April^  1835.     To 
this   suit  the  Defendants  urged  the   like   objections 
by  way  of  defence,  as  they  had  pleaded  to   the   ori- 
ginal plaint. 

The  Plaintiffs  entered  into  evidence  to  establish 
their  case.  They  filed  the  letter  dated  the  25th  of 
September^  1832,  from  the  Defendant,  Nawab  Amin- 
ood-Doivlah^  to  the  Plaintiffs ;  an  agreement  between 
Naivab  Begum  and  other  members  of  the  family  to  pay 
the  Plaintiffs  their  allowances  according  to  the  testa- 
mentary declaration  of  the  deceased  JVaivab ;  various 
letters  from  I^/ias  Mehal,  and  Klioord  Mehal^  ad- 
mitting the  Will ;  and  a  futwa  of  the  Mahomedan 
lawyers  establishing  the  validity  a  verbal  testamen- 
tary declaration.  They  also  examined  seven  wit- 
nesses, who  proved,  that  the  deceased  Nawab,  being 
in  his  perfect  senses,  made  a  testamentary  declaration 
in  favour  of  the  Plaintiffs.  Three  of  these  witnesses 
were  attendants,  who  waited  upon  the  deceased  Nawab 
in  his  illness,  and  were  present  at  the  time  of  the 
Natvab  declaring  his  Will,  and  their  testimony  was  cor- 
roborated by  other  witnesses,  also  attendants  on  the 
deceased. 

.  The  Defendants  did  not  enter  into  any  counter- 
evidence  to  rebut  the  Plaintiffs'  case,  although  allowed 
twelve  months  for  that  purpose. 

The  decree  of  the  Zilla  Court  of  Cawnpore 
was  pronounced  on  the   30th  of  Angust^  1836:   the 
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1851.  decree,  after  stating  at  length  the  nature  of  the  pleacl- 

Nawab  ings  and  evidence  in  the  cause,  proceeded  in  these 

Dowlah"  terms :  ''  The  issues  in  this  case  are  tAvo : — First,  is 

^'  a  verbal  Will  good  and  valid,  under  the   Mahomedan 

Stud  Roshun  ®  .       ' 

Ali  Khan,  law,  or  not  ?  Secondly,  did  the  late  Naivah^  in  his 
last  sickness,  verily  [declare  his  Will  in  favour  of  the 
Plaintiffs  to  the  effect  pleaded  by  them,  or  not  ?  As 
regards  the  first  question,  it  is  evident  from  the  opi- 
nions of  the  learned  of  Luchiow,  Avhich  bear  their 
seals,  among  whom  is  Moidavie  S/jud  Mahomed,  the 
Moojtahidoi  the  Shla  sect,  that  a  verbal  Will  is  valid, 
and  will  be  of  effect  to  the  extent  of  one-third  of  the 
estate  of  the  deceased,  without  the  consent  of  the 
heirs,  and  even  beyond  a  third  if  the  heirs  consent 
thereto."  And  upon  the  second  point,  the  decree 
proceeded  as  follows  : — "  The  fact,  therefore,  that  the 
late  Nawab  declared  it  to  be  his  Will  that  |the  monthly 
allowances  assigned  to  them,  corresponding  in  amount 
with  the  sum  claimed  by  the  Plaintiffs,  should  be  paid 
to  Plaintiffs  in  perpetuity  from  the  Government  obli- 
gation, is  fully  established  and  proved  by  documents 
and  oral  testimony,  and,  agreeably  to  the  Mahomedan 
■  law.  Plaintiffs  are  entitled  to  monthly  allowances  from 
the  money  mentioned  in  the  Government  obligation. 
Defendants  objected  to  an  action  being  brought  for 
the  allowances  of  one  year,  and  that  two  years  had 
been  omitted ;  as  Plaintiffs,  however,  have  instituted 
an  action  for  the  allowances  of  the  remaining  two 
years,  this  objection  is  removed.  Although  the  Va- 
heels  of  Defendants  were  directed,  by  a  proceeding, 
dated  19th  of  June,  1835,  to  file  such  evidence  as  they 
might  have  to  disprove  the  claim,  and  a  week  was 
allowed  for  that  purpose,  no  evidence  to  disprove  the 
claim  of  Plaintiff's  has  been  put  in  on  the  part  of  the 
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Defendants,  although  a  whole  year  has  expired  since         ^^''>^- 
that  order  was  passed  ;  but  at  this  present  moment  a       Xawab 

petition,   accompanied  by  a  list  of  eight   women,  to  dowlTii' 
prove  that  none   of  the  female  witnesses  on  the  paii;  ■»'• 

•^  .  .  ,  Syud  Koshuk 

of  Plaintiffs  were  present  during  the  sickness  of  the  Ali  Khax, 
late  Nairn.!),  has  been  filed  ;  but  as  the  object  is  to 
prove  a  negative,  it  is  rejected.  The  claim  of  Plain- 
tiffs being  proved,  Plaintiffs  are  entitled  to  receive  the 
amount  of  their  claim  from  the  Defendants  who  have 
received  the  payments  under  the  Government  obli- 
gation." And  it  was  ordered,  that  a  decree  should  pass 
in  favour  of  Plaintiffs  against  all  the  Defendants  for 
the  amount  of  claim,  with  costs. 

The  Defendants  appealed  from  this  decree  to  the 
Suclder  Dewanny  Adaiulut  at  Allahabad.  The  pro- 
ceedings came  before  Mr.  Walter  Ewer^  one  of  the 
Judges  of  that  Court,  who,  on  the  3rd  of  Decemher. 
1836,  recorded  his  opinion,  as  follows: — '' I  am  of 
opinion,  that  the  decision  of  the  lower  Court  is  very 
imperfect  and  incomplete.  The  validity  of  a  verbal 
Will,  based  on  the  authority  of  the  fatwa  relied  on 
by  the  Judge,  which  was  filed  by  the  Respondents 
themselves,  might  have  been  admitted,  had  the  Judge, 
after  having  completed  the  record^  sent  the  papers  of 
the  case  to  the  Mufti  of  the  Zilla  Couri,  agreeably  to 
established  practice  of  Court,  and  in  conformity  to 
the  provisions  of  sec.  17,  Reg.  TIT.,  1803,  in  order 
that  the  Mufti,  taking  into  consideration  the  evidence 
ou  both  sides,  might  first  determine  whether  the  Will 
had  been  declared,  or  not  ;  and  then,  keeping  before 
his  eyes  the  commands  of  the  Mahomedan  law,  have 
declared  whether  it  was  valid,  or  otherwise.  Again, 
as  regards  the  letters  written  by  Defendants,  which 
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1851.  Plaintiffs  adduce  as  evidence,   and   the  testimony  of 

Nawab  Plaintiffs'  witnesses,   I  am  of  opinion  that,  until  the 

^Dowlah"  counter-evidence  on  the  part   of   the    Defendants  is 

'"•  fully  and  completely  taken,  they  ou^^ht  not  to  be  re- 

Stud  Roshun         .  -^  ^  '  5  J  o 

Ali  Khan,  ceived  as  proofs.  On  the  above  grounds,  I  am  of 
opinion,  that  the  evidence  on  which  the  lower  Court 
relies  as  proof  of  the  Will  is  insufficient.  In  his  decree, 
the  Judge  states  that  Defendants  failed  for  a  whole 
year  to  file  their  counter-evidence,  although  the  term 
of  one  week  had  been  granted  them.  Although  the 
evidence  on  the  part  of  the  Plaintiffs  had  been  com- 
pleted, and  although  there  was  delay  on  the  part  of 
the  Defendants  in  filing  their  counter-evidence,  never- 
theless, I  am  of  opinion  that,  considering  the  great 
importance  of  the  case,  and  the  fact  that  no  Will  had 
been  made  in  writing  by  the  Testator,  in  behalf  of  the 
legatees,  the  Judge  ought,  in  observance  of  the  rules 
laid  down  in  Reg.  XXVI.,  181  i,  to  have  admitted 
further  inquiry  and  investigation,  and  received  the 
counter-evidence  on  the  part  of  Defendants.  This 
course  not  having  been  observed,  I  consider  the  deci- 
sion of  the  Zilla  Court  to  be  extremely  incomplete 
and  imperfect."  And  the  Court  ordered,  "  That  the 
decision  of  the  Judge  of  Zilla  Caivnpore,  dated  30th 
of  August  of  that  year,  should  be  reversed ;  and  that  a 
copy  of  that  proceeding,  together  with  a  copy  of  the 
Appellants'  petition,  should  be  sent,  under  cover  of  a 
precept  without  limit  of  term,  to  the  Judge  of  Zilla 
Cmvnpore,  directing  that  officer  to  place  the  case  on 
its  original  number  on  his  file  ;  and,  taking  into  con- 
sideration the  objection,  that  Plaintiffs  had  brought 
separate  suits  for  one  and  the  same  object  on  an  iden- 
tical claim,  and  after  taking  the  counter-evidence  of  the 
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Defendants,  calling  for  a  fuhva  from  the  Mufti  of  the        issi. 

Court,   and   observing  the  directions  above  given,  to  Nawab 

dispose  of  the  case  in  tlie  regular  mode."  Duwlah' 
In  pursuance  of  this  order,  the  suit  was  restored  to  ^• 

_^  ,  '  _  _  Stud  Koshuk 

"its  original  niunber  on  the   file   of  the  Zilla  Court  for    Ai.i  Khax^ 
re-trial  before  the   Sudder  Amin^  with   directions  for 
him  to  take  the   depositions  on  oath  of  the  witnesses 
mentioned  in  the  list  filed  by  the  Defendants. 

The  Defendants  examined  seventeen  witnesses,  who 
were  servants  in  their  employ.  These  witnesses  were 
produced  to  contradict  the  Plaintiff's  witnesses  in  sup- 
port of  the  Will.  The  effect  of  their  depositions  was, 
that  they  did  not  hear  the  Will  declared  as  alleged, 
and  that  the  deceased  was  speechless  at  the  time. 
The  Plainti:ffs  also  examined  further  witnesses,  con- 
sisting of  the  physician,  and  personal  servants  of  the 
deceased  Naivab  ;  whose  testimony  was  conclusive  as 
to  the  soundness  of  his  state  of  mind,  and  confirmed 
the  previous  evidence,  as  to  the  declaration  of  the 
Will  in  question. 

On  the  31st  of  Decemher^  1838,  the  Zilla  Court 
pronounced  its  decree  in  the  cause,  the  material  part 
of  which  was  as  follows  : — "  Without  reference  to 
the  insufficiency  of  the  grounds  contained  in  the  former 
decision  and  the  evidence  adduced  by  the  Plaintiffs  in 
proof  of  a  verbal  Will,  there  being  no  writing,  it  is 
the  opinion  of  the  Sudder  Court,  that  the  institution 
of  one  suit  for  part  of  a  matter,  and  a  subsequent  suit 
for  the  remaining  part,  viz.  of  the  allowances,  brought 
on  the  objection  of  Defendants,  is  irregular  with  re- 
ference to  the  practice  of  the  Courts  and  the  provi- 
sions of  the  law,  and,  therefore,  open  to  nonsuit." 
And  it  was  ordered,  ''That  the  claim  of  Plaintiffs 
be  nousuited;  and  that  the  Phvintiifs  pay  the  costs  of 


208  CASES    IN    THK    rlUVY    COtNClL 

1851.        this  and  the  Smlder  Court,  and  Plaintiffs  are   compe^ 
nTwab      tent  to  bring  suit,  de  novo,  for  their  entire  chiim." 
Amiis'-ood-        Jjj  ^Yie  second  orio;inal  suit,    instituted,   as  before 

D  OWL  AH  ^  '  ' 

V.  stated,  for  the  recovery  of  two  years'  allowauceSj  pro* 

Ahi  KiiAx.  ceedings  to  the  same  effect  took  place  as  in  the  ori- 
ginal suit  for  the  one  year's  allowance,  and  by  a  de^ 
cree  of  the  blstof  December,  1838,  an  order  was  made 
for  a  nonsuit  in  the  second  suit. 

In  consequence  of  the  above  proceedings,  Syud 
Shah  Newaz  Khan  and  3{ee7'  Roshun  Khan,  on  the 
23rd  of  April,  1839,  filed  a  fresh  plaint,  being  the 
third  original  suit,  in  the  Zilla  Court  of  Cawnpore^ 
against  the  same  Defendants,  claiming  by  such  plaint 
to  recover  the  sum  of  Es»  49,800,  the  allowances 
due  for  six  years  and  eleven  months,  commencing 
from  May,  1832,  to  the  date  of  filing  the  plaint. 
The  facts  pleaded  were  the  same  as  in  the  former 
suits. 

The  Defendants  put  in  an  answer  to  this  plaint, 
whereby  they  insisted  that  the  Plaintiff's  were  not  rela- 
tives of  the  late  Nawah ;  that  after  investigation  by 
the  Government  authorities,  the  Will  had,  in  fact, 
been  adjudged  invalid,  an  order  having  been  made  by 
the  Eesident  and  Supreme  Council  for  the  distribu- 
tion of  the  deceased  NawaVs  estate  among  the  legal 
heirs,  according  to  the  Mahomedan  law,  which  had 
been  done ;  and  that  until  the  Plaintiffs  brought  an 
action  against  themselves  and  the  Government  to  set 
aside  these  orders,  the  present  suit  could  not  be  sus- 
tained ;  and  they  submitted,  that  the  Plaintiffs  ought 
to  be  nonsuited  on  that  ground ;  that  the  letters,  put 
in  evidence  by  the  Plaintiff's  in  the  former  suit,  were 
invalid  and  inadmissible ;  that  the  Zilla  Court  was  not 
competent  to  entertain  the  matter  against  the  order  of 
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the  Supreme  Council,   and  that  at  the  time  when  the        i^oi. 
Plaintiffs  alleged  that    the  late  Nawah  declared   his       Nawab 
Will,  he  was  bereft  of  his  reason  and  senses.  ^do^lah' 

The   pleadings   havino;   been    concluded,    the  suit  *-'• 

was  brought  beiore  Mr.  ^peirs^  the  Judge  of  the  AliKhan. 
Zilla  Court  at  Cawnjoore^  and  that  Judge,  on  the  21st 
of  July^  1840,  recorded  a  minute  which  disposed  of 
the  formal  objections  raised  by  the  Defendants,  and 
proceeded  thus : — "  The  Vakeels  of  Plaintiffs  were 
then  told,  with  reference  to  the  Will  itself,  that  Plain- 
tiffs would  have  to  prove  two  facts, — first,  that  Na- 
wah Moatumud'Ood-Doiolah^  of  his  free  will  and  ac- 
cord, declared  the  Will  in  the  presence  of  credible 
witnesses ;  and  secondly,  that  when  he  declared  his 
Will,  Nawab  Moatwnnd-ood-Doivlah  was  in  possession, 
of  his  reason  and  senses.  To  this  requirement  the 
Vakeels  of  Plaintiffs  submitted  the  depositions  of  wit- 
nesses, taken  and  placed  on  the  files  of  the  former 
suit,  in  proof  of  both  points.'^ 

The  Court,  at  the  instance  of  both  parties,  took 
into  consideration  the  whole  of  the  evidence  filed  in 
the  previous  suit,  and  examined  further  witnesses  and 
documentary  evidence  on  the  part  of  the  Defendants. 

On  the  11th  of  il/a//,  1841,  Mr.  Speirs  pronounced 
the  decree  of  the  Zilla  Court,  and  after  going  very 
minutely  into  the  whole  of  the  evidence  filed  on 
both  sides,  he  held,  that  the  Will  in  question  was 
proved  in  three  ways, — first,  by  persons  who  were 
present  when  the  Will  was  declared  by  the  deceased ; 
secondly,  by  those  who  were  present  in  the  bungalow, 
and  heard  of  the  Will  being  made  from  those  who 
were  present  at  the  declaration  ;  and  thirdly,  by  the 
acknowledgment  of  the  Defendants  contained  in  their 
letters.     The  decree  then  proceeded  as  follows  : — ''  It  is 

VOL.  V.  A   1 


Amix-ood- 

DOWLAH 
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is'^1.  a  fact,  tliat  the  late  Nnrnh,  on  the  3rd  of  3/«//,  1832;, 
Nawab  when  of  sound  reason,  in  the  presence  of  Amin-ood' 
Dowlah  and  others,  desired  that  after  his  death  Es.  300- 
per  month  should  be  continued  to  be  paid  to  each  of 
Ali  Khax.  the  rlamtms.  it  is  not,  howeyer,  proved,  m  nvf 
opinion,  that  the  Nawah  directed  the  aMewances  to  be- 
paid  in  perpetuity,,  that  is,  in  fee-simple  [nusliin  had 
mislin)j  as-  stated  in  the  letter  of  Khas  Mehal.,  but 
"Ihat  the  allowances  ^Yere  intended  to  be  paid  to  Plain- 
tiirs  during  their  lives,  as  deposed  to  by  two  of  the 
witnesses  of  Plaintiffs,  viz.  Alt  Hosein  and  Mahomect 
Iloschi,  and  as  proved  l)y  the  l-etter  of  Nawab  Amin- 
ood-Doidah.  On  the  above  grounds,  the  Plaintiffs 
are  entitled  to  recover  the  stipends  claimed  by  theni 
from  the  estate  of  the  late  Nawab  ;  that  is  to  say,  to 
recover  from  each  heir  such  sum  as  bears  the  same 
proportion  to  the  whole  claim  that  the  share  allotted' 
to  the  heir  by  distribution  bears  to  the  whole  estate 
of  Nawab  Moalumud-ood-Doiulahr  And  it  was  or- 
dered, "  That  a  decree  pa«s  against  all  the 'Defend- 
ants, in  favour  of  the  Plaintiffs,  for  the  sum  of  Es.. 
49,800,  being  the  amount  of  the  stipends  from  the- 
beginning  of  Maij^  1832,,  to  th^  end  of  Mavch^  1839,. 
at  the  rate  of  Es.  7  ,.2  00^  per  annum ;.  that  the  De- 
fendants pay  the  costs,,  and  that,  frora  the  date  of 
entering  suit  to  the  date  of  satisfaction,,  the  Plain  tiife' 
receive  interest  on  the  amount  claimed." 

The  Defendants  (excepting  Khas  Mehal)  appealed, 
from  this  decree  to  the  Sudder  Detvanny  Court  at 
Allahabad.  The  appeal  came  before  Mr.  B.  Tayler^ 
and  was  heard  by  him  on  the  3rd  and  Gth  of  Fe- 
hriiary^  1842,  and  on  the  7th  of  that  month  he  de- 
livered the  Court's  decree,  concurring  with  the  Zillct) 
Judge,  and  affirming   that    decree    in   the   following 
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terms  : — "  Taking  into  consideration  all  the  circiim-  ^"^^^ 
stances  of  the  case,  and  after  a  perusal  of  the  record,  Naw^»b 
in  my  opinion  there  arc  no  grounds  for  disturbing  the      Dowlau" 

•decision  of  the  lower  Court."  ,.       "• 

Stld  Koshuw 

The  Appellants,  dissatisfied  with  this  decree  of  con-  ^^^  Kmax. 
Urination,  appealed  to  England.  Pending  the  appeal, 
Natvah  Nizam-oocl-Dowlah  compromised  the  suit  witli 
the  Ecspondents,  and  his  name  was  excluded  from 
the  appeal,  and  the  Respondent,  Syiid  Shall  Newaz 
Khan,  haying  departed  this  life,  leaving  Fatima  Begum 
tis  heiress  him  surviving,  her  name  was  inserted  as  a 
Hospondent  to  the  appeal. 

The  aj^peal  now  came  on  for  hearing. 

Mr.  Stuart,  Q.  C,  Mr.  Forsgth,  and  Mr.  Maule^ 
were  heard  for  the  Appellants. 

Mr.  Wlgram,  Q.  C,  Mr.  Lloyd,  Q.  C,  and  Mr, 
Edmund  F.  Moorc^  for  the  Ecspondents,  were 
not  called  upon. 

The  q^iestion  being  one  of  fact,  the  argument 
turned  entirely  upon  the  sufficiency  of  tlie  evi- 
dence adduced  by  tlie  Ecspondents  to  prove  the  nun- 
•cupative  Will  of  the  d^eceased  Naivah,  in  compari- 
son with  the  Appellants'  witnesses.  It  was  ad- 
mitted, at  the  hearing,  by  the  Appellants'  counsel, 
that  a  nuncupative  Will  by  a  Mahomedan  profess- 
ing the  Shkis  tenets,  was  valid  by^  the  Mahomedaa 
iaw.  (a) 

(«)  For  authorities  respecting  nuncupative  Tvills  by  Mabomedans, 
«ee  Macuaghten's  Principles  of  Moolmmmarlan  Law,  p.  53.  The 
Hidaya,  a  commentary  on  the  Mussulman  laws,  b^' Hamilton,  Edit. 
I  791,  Book  li.  ch.  i.  vol.  iv.  p.  466  to  558 ;  Kishwur  Khan  v.  Jewnn 
Khan,  1  Ben.  !Sud,  Dew.  Ecp.   25. 
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1851.  The  Eight  Honourable  T.  Pemberton  Leigh  : 

Nawab  Jjj  l^jjjg  (jr^gQ  ^yg  QYQ  called  upon  to  reverse  the  deci- 

Amin-ood-  .  '^ 

DowLAH  sions  of  two  Courts  in  India^  \\\ion  a  mere  question  of 
STUD  RosHUN  fact.  It  is  said  by  the  Appellants'  counsel,  and  we 
AliKhak.  jjg^ye  no  doubt  with  perfect  truth,  that  the  Judges 
did  not  see  the  witnesses,  and,  therefore,  that  the 
Courts  below  had  no  better  means  of  judging  of  the 
credit  due  to  them  than  we  have.  It  may  be  very 
true  that  they  did  not  see  the  witnesses,  but  the  Judge 
of  the  ZiJla  Court  was  resident  on  the  spot.  He 
knew  the  nature  of  the  question  which  was  in  dispute  ; 
he  knew  the  probabilities  which  were  likely  to  arise  in 
a  great  family  like  this,  and  the  description  of  the 
different  witnesses  who  were  brought  to  give  their 
testimony.  At  all  events,  the  Courts  below  had  as 
good,  and  we  think  better,  means  of  judging  of  the 
credit  due  to  the  testimony  than  we  could  possibly 
have. 

Looking  at  the  probabilities  of  the  case,  the  circum- 
stances seem  to  be  pretty  strong  in  favour  of  the 
decree  which  has  been  made.  Here  is  a  man  of  high 
rank  and  station,  witli  a  very  large  income,  who  has  a 
number  of  connections  dependent  upon  him,  to  whom 
it  is  beyond  dispute  he  was  in  the  habit  of  making 
certain  allowances  for  maintenance,  and,  though  it 
is  very  possible  that  those  allowances  were  not  very 
regularly  paid,  yet  there  is  nothing  to  show  that  he  ever 
intended  to  withdraw  his  bounty  from  those  parties ; 
the  probability  rather  seems  to  be,  that  he  would  not 
leave  his  connections,  some  of  them  females,  who  had 
been  up  to  that  time  dependent  upon  his  bounty, 
wholly  without  some  provision. 

In  this  state  of  probability  we  have  the  evidence  of 
u  number  of  witiicsties  ou  the  part  of  the  riaiutilfs,  all 
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speaking  to  a  nuncupative  Will,  to  the  effect   stated,        i^'*'- 
having  been  made.     The  answer  to   that  is,  in  the      Naavab 
first  place,  the  production  of  six   or   seven  witnesses.     ijoVlTu" 
The  first  batch  of  witnesses,  if  we  may  so  call  them,  ^^ 

are  all  slave  girls,  and  the  effect  of  their  evidence  is,  Ali  Kuan. 
that  the  deceased  Nawah^  during  this  period,  even 
on  the  very  day  in  ^^iliclI  the  AYill  is  represented  to 
have  been  made,  became  speechless,  and  continued 
to  be  speechless  up  to  his  death  ;  and,  therefore,  he 
coidd  not  have  made  this  Will. 

In  answer  to  that  we  have  the   evidence  of  a    phy- 
sician, who  gives   his  evidence  apparently  with  great 
impartiality.     He  says  he  attended  him,  and,  so  far 
from  his  being  insensible  up  to  the   day  of  his   death, 
he   ^\•A^    perfectly    sensible,    and,    so  far    from    being 
speechless,  he  conversed  during  the  time  he  saw  him, 
and  was  in  perfect  possession  of  his  mental  faculties. 
With  respect  to   the  character  of  the   witnesses   on 
both  sides,  we  believe  there  is  not  a  single  Avitness  on 
the  part  of  the  Appellants  who  is  not  either  in  the  cha- 
racter of  a  slave,  having  lived  in  the  family  before  the 
death  of  the  Testator,  or  a  person  in  the  service  of  the 
Appellant.     The  whole  eft'ect  of  the   evidence   given 
against  the  Will  is,  that   those  persons  had  none  of 
them  heard  the  Will  declared,  and  they  allege  that  the 
Testator  was  not,  durhig  this  time,  in  a   situation  to 
make  it.     On  the  other  hand,  some  of  the  witnesses 
on  behalf  of    the  Kespondents  are  of  a   very   much 
superior  class.     It  is  true  that  one  of  them  is  a  mem- 
ber of  the  family,  the   son  of   one   of  the  legatees; 
another  is  a  physician ;   (mother  is  an  officer  in  the 
Zilla  Court,  described  to  be  Moonslff]  who,  we   under- 
stand from  Sir   Edivard  liyan,  is  a    person  holding  a 
respectable  situation  in  that  Court. 
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]8oi.  Thus   the   case   stands  upon    the    parol    testimony. 

Naavab      l>5^it  wlieu  we  come  to  the   documentary  evidence,  the 

^DowLui'  preponderance  seems  to  us  to  be  entirely  in  favour  of 
'••  the   Respondents.      The   Appellants'   counsel  endea- 

Ali  Kiiax.  vours  to  get  nd  of  the  eiiect  oi  a  letter  ot  the  only 
party  who  is  represented  to  have  any  re^il  interest  in 
the  matter,  the  Nawab  himself,  by  observations  tend- 
ing, as  they  centend,  to  sliow  that  it  was  not  likely 
that  such  a  letter  should  have  been  written.  Let  us 
see  how  that  matter  stands.  The  plaint  was  filed  on 
the  r2th  of  Marc/i,  1835;  in  that  plaint  it  is  alleged, 
that  Plaintilfs  demanded  payment  of  their  allowances, 
as  settled  by  the  deceased  NanKih^  from  his  heirs,  who 
were  in  possession  of  his  estate,  whereupon  Nawah 
Amin-ood-Doidah^  the  eldest  son  of  the  deceased,  ia 
a  letter  to  the  address  of  the  Plaintiffs,  acknowledged 
that  the  deceased  Nawah  had  signified  his  Will  to  the 
eifect  that  Plaintiffs'  allowances  should  continue  to  be 
paid  to  them ;  and  promised  to  pay  the  same  on  re^r 
ceiving  the  stipend  from  Government.  It  is  quite  im- 
possible to  suppose  that  this  letter,  whether  forged, 
or  not  forged,  was  not  in  existence  at  the  time  that 
this  statement  of  its  contents  was  made.  Then,  as  to 
the  letter  itself,  how  does  it  stand?  We  have,  in  the 
first  place,  the  evidence  of  a  party  uncontradicted  and 
not  open  io  any  observation  in  cross-examination, 
who  swears  that  he  wrote  that  letter,  that  he  wrote  it 
by  the  direction  of  the  Nawah ^  and  that  the  Nawah  put 
liis  seal  to  it  in  his  presence.  An  inquiry  having  been 
directed  by  the  Court  witli  respect  to  the  genuine- 
ness of  that  letter,  the  Judge  of  the  Court  after  the 
examination  stated  the  ground  on  which  his  opinion 
is  formed.  The  objector  to  this  letter  had  been  called 
on  to  state  whether  he  tuuld   sugge;it  any  ground   on 
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wliicli  the   genuiiioiioss  of  tlio  seal  coiikl  I)o  doubted.  ^'^•'i- 

*'  Whether   he    could    point    out   any   indications   of  Xawab 

fabrication/'     The  Judge  says,  '^ There  is  no  evidence  po^v'lah' 
to  show  that  the  seal  of  Ncnoah  Amm-ood-Doivlah  was  ^'• 

Svrn  Ko3HU» 

ever  in  the  custody  of  the  Plaintiffs,"  and  after  going    Au  Kuan, 
through  the  matter  at  some  length,  he  says,  "  Consi- 
dering all  these  facts^  it  is  clearly  proved  to  my  mind 
that  the  letter  was  written  and  sent  by  Naivab  A  mm- 
ood-Dowlah.'''' 

But  it  d<x3S  not  even  rest  there,  because  there  is  a  por- 
tion of  the  evidence  of  Hakim  Ahmud  Ali,  which  very 
much  confirms  it.  He  does  not  seem  to  have  the 
smallest  bias  in  favour  of  the  one  side  or  the  other.  He 
is  asked,  "  Do  you  know  Avhether,  on  the  said  Thurs- 
day, the  Nawab  declared  any  Will  in  favour  of  any  per- 
son ?"  He  says,  "  He  did  not  declare  his  Will  in  my 
presence.  If  he  made  known  his  Will  iu  the  female  com- 
pany, I  cannot  sa}' ;  but  I  did  indeed  hear  talk  that  the 
Nawah^  despairing  of  his  life,  was  declaring  his  Will. 
He  declared  some  Will,  but  I  do  not  know  what  Will 
he  declared,  nor  in  whose  favour ;"  and  then  be  adds^ 
"  Nawah  Amin-ood- Dowlah  also  acknowledged  that  the 
Na?mb  had  declared  his  Will."  In  addition  to  thiSj 
there  is  the  testimony  of  several  persons  who  were 
present  on  the  occasion,  who  do  not  speak  to  what  the 
contents  of  the  Will  were,  but  who  speak  to  what 
happened  on  this  particular  occasion  on  which  they 
were  present.  Some  disturbance  and  noise,  they  say^ 
took  place  in  the  room  in  which  the  Nawab  was^ 
and  then  parties  came  out  in  a  state  of  agitation,  who 
stated  that  the  Naiuab  was  declaring  his  Will,  and 
stating  also  what  the  effect  was. 

Against  all  this  testimony  there  is  nothing,  except  ; 

tliat  which  unfortunately  we  know  to  be  of  very  little 
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1851.  value  in  Indian  caso.^,  tlie  depositions  of  a  great  many 

Nawab  persons,  servants  and  dependants  upon  a  great  man, 

"^'owi^ah'  ^^^  ^^  whom,  in  nearly  the   same  words  (as  respects 

^'-  the  two    classes  of   witnesses   it  is   in  the    selfsame 

Stud  Roshun 

Ali  Khax.  words),  speak  to  some  facts  which  are  contradicted 
by  those  whose  testimony  appears  much  less  open  to 
imputation. 

We  cannot  think,  therefore,  that  it  would  be  of  any 
use  to  investigate  this  ease  further,  as  we  have  heard  all 
the  arguments  addressed  to  us  with  great  ability,  as 
they  always  are  by  the  counsel  who  have  argued  this 
case  for  the  Appellants,  but  they  have  not  raised  suffi- 
cient doubt  in  our  irinds  to  make  us  feel  it  necessary 
to  call  upon  the  Eespondents  for  an  answer.  We 
shall,  therefore,  affii'in  the  decision  of  the  Court  below, 
with  costs. 
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The  East  India  Company     -     -     -     Appellants^ 


AND 

NuTHUMBADOO  Yeerasawmy  Moo-    j    u^spondeiiL* 

DELLY )  ^ 

0)1  appeal  from  tJie  Sujireme  Court  of  Judicature  at 
3Iadrns. 

xHIS   was   a   suit  for   specific   performance    of   an       '^^JlP^*^- 
asreement  alleged  to  have  been  entered  into  by  the      ^ ' 

^  "p*n  "K 

Appellants,  to  pay  the  Mirasidars  (a)  of  the  villages  of  party  claim- 
Ferambore  and  Nadumbarei,  compensation  for  the  loss  "ig  to  repre- 

'  '-  _         sent  trie  m- 

of  their  mirasi  rights  in  a  certain  tract  of  land  outside  teiests  of 
of  the  walls  and  fortifications  of  the  Black  Town  of  prietors^of ' 
Madras,  which  had  been  taken  possession  of  by  the  \f^^^f)l^^^l^,^u 
Madras  Government  for  the  purpose  of  forming  an  against  the 
esplanade  for  the  military  defence  of  that  quarter.     The  company!^ for 
Plaintiff  was  the  executor  of  one  Manqandoo    Veneata-  specific  per- 

'^  _  ,       lormance  oi 

chella  Moodelly,  and  claimed  compensation  for  certain  an  agreement 
shares  in  the  mirasi  rights,  which  his  testator  had  Jave  been  en- 
purchased  from  some  of  the  Mirasidars,  1^?^*^*^  "^^*^  ^y, 

•••  tliem  to  grant 

compensation 
*  Present:  Members  of  the  Judicial   Committee, — The   Eight  for  the  7/ii'rast 

Hon.  Dr.  Lushing-tou,  the  Eight  Hon.  Sir  George  Tui-ner,  Vice-   rights  in  cer- 
Chancello?-,  and  the  Eight  Hon.  Sir  Edward  Eyan.  taken  nosses- 

(ff)  The  holder  or  possessor  of  a  heritage.     As  to  the  nature  of  ^^^^  ,   '"^J^'  , 
1  •   T       •      T.  r  7  -r^     1  •  •  versely  by  the 

the  mirasi  rights  m  Madras,  see  "  Kephes  to  seventeen  questions   j^Xadras  Go- 
proposed  by  the  Government  of  Fort  ,S'^.    Oeorye,  relative  to  the   vernment  for 

viirasi  right,  by  F.  JF.  Ellis,  Collector  of  Madras:'— Madras,  a.d.    P'^^^^^  Pl'^- 

^     '     J  '  poses.     Upon 

1818.  appeal,  such 

bill  dismissed, 
the  Judicial  Committee  holding,  that  there  was  no  evidence  of  any  con- 
tract by  the  East  India  Company,  to  sustain  a  bill  in  a  Coui't  of  Equity 
for  tho  relief  sought. 
YOL.  Y<  El 
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isji.^  The  original  Bill  ^yas  filed  by    Conjeevcernm   Woo- 

The        dundy   Moodelliar ^.   as    the  executor  under   the   "Will 
C'oiirvxY^   of  Mangandoo    Vematachella  Moodell//,   on  the  equity 
'"•  side  of  the  Supreme  Court  of  Madras,   fiocainst  Charles 

BOO  Gandoiii,  EUzahelh  Willins,  Tolesinga  MoodeUij^  Cur- 
MooDELLY.  poora  Moodellij,  Yelliaj^ermall  Moodelbjy  Veugoo  Mun- 
napah  MoodeUy^  Sadajmttij  Moodell)/,  Co7narasaunny 
Moodelhj^  Veerasatomy  Moodelly^  Sashoo  Moodelly^ 
Thy  ell  Ummall,  lloato&gooroosamiiy  Moodclly^  Amom'- 
tummall,  and  Rimgasaivmy  Momlelly  ;  and  the  Aj^pel- 
lauts.  The  Bill  stated  that,  at  the  time  of  the  exe- 
cution of  the  Malabar  deed  of  sale^  theieinafter  men- 
tioned, the  persona  who  executed  it  as  vendors,  and 
one  Yelliapermall  Moodelly^  were-  the  Mirasidars  o% 
the  villages  ef  Feramhore  and  Nadumbarei,  within 
the  local  limits  of  Madras-^  and,  as  such,  were  the 
proprietors  of  the  soil  of  both  those  villages  ;  and 
that  the  ground  held  by  them  as  Mirasidars  of  the  vil- 
lage of  Nadwnbarei,  contained  37  eaivnies,  18  grounds^ 
and  355  square  feet^  and  that  the  mirasi,  or  pro- 
prietorship of  the  villages,  was  divided  into  thirteen 
shares,  and  that  such  shares  were,  before  and  at  the 
time  aforesaid^  held  and  enjoyed  by  the  several  J/V- 
rasidars  aforesaid  in  manner  following ;  that  is  to  say^ 
Tolesinga  Moodelly  and  Vadappah  Moodelly  held  five 
of  such  shares,  Yelliapermall  four  shares,  Vengoo 
Miinnapah  two  and  a  cj[uarter  shares^  and  the  remain- 
ing Mirasidars  each  one  quarter  of  a  share  ;  that 
Tolesinga  Moodelly^  Vadappah  Moodelly,  Vengoo  Miui- 
napah  Moodelly^  Sahaputly  Moodelly,  Comarasa^vmy 
Moodelly,  Veerasawmy  Moodelly,  Sashoo  Moodelly, 
Sadiappah  Moodelly,  Arnachella  Moodelly,  and 
Uootoogooroosawmy  Moodelly,  S3  being  ten  of  such 
eleven  Mirasidars  as  aforesaid,  on  the   21st  of  Scpteiii- 
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her,  1837  A.D.,  at  Madras,  made  and  executed  an  in-  i'^'^'^- 

strument  in  writing,   in   the  Malabar  language  and  The 

character,   commonly  called  a   Malabar  deed  of  sale,  c'omvany 

and  thereby,  in  consideration  of  the  sum  of  3,630  pa-  ^^     °^- 

//  '  ^  ]SU'J'][UMBA- 

•goclas,  paid  to  them  hy  Mangandoo  Vencatachelkt  doo 
MQodelljj,  for  the  purchase  thereof,  sold  and  assigned  Moodklly, 
to  Mangandoo  Vencatachella  MoodelUj  fifteen  and  one- 
•eighth  cmonics  of  ground  in  the  village  of  Nadiim- 
harei,  forming  a  part  of  the  land  belonging  to  them, 
-and  which  land,  so  sold  to  Mangandoo  Vencatachella 
Moodelbj^  was  included  within  the  37  cmvnies,  18 
grounds,  and  355  square  feet  hereinbefore  mentioned ; 
that  the  Appellants  had,  long  previously  to  the  exe- 
cution of  the  deed  of  sale  or  assignment,  assumed 
possession  from  the  Mirasidars  of  the  whole  of  the 
-37  cawnies,  18  grounds,  and  355  square  feet  of  land, 
including  the  land  so  assigned  to  Vencatachella 
3Ioodelly  in  the  village  of  Nadumbarci,  for  public  j^ur- 
poses,  and  had  agreed  to  pay  for  the  same  the  value 
thereof  to  the  Mirasidars,  as  the  proprietors  of  the 
«oil,  at  and  after  the  rate  of  240  pagodas,  or  Ss.  840, 
per  caimiy,  but  that  they,  the  East  India  Company 
(the  Appellants),  had  not  paid  any  part  of  such  valuer, 
and  that,  ever  since  they  had  been  in  possession  of 
the  ground,  they  had  held  a  large  sum  of  money  in 
their  hands  for  the  payment  thereof.  The  bill  then 
stated  a  judgment  obtained  by  Mgla  Chittumhaki 
Venoyaga  Moodellg  against  the  ten  Mirccsidars,  and 
the  seizure  by  the  Sheriff  of  their  mirasi  rights  and 
interest  in  the  two  villages  of  Perambore  and  Na- 
dumbarei,  including  the  fifteen  and  one-eighth  catc- 
nies  sold  to  Mangandoo  Vencatachella  Moodelly^  and 
the  sales  by  the  Sheriff  of  the  whole  of  their  mlrasl 
rights  and  interests  to  Mangandoo    Vencatackella  Moo- 
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i8'5i.        dclly,  for  tlic  sum  of  Rs.  9,030,  and  that  the  share  of 

The  Yelliapermall  Moodelly  in  the  37  caivnies,  18  grounds, 
Compaq Y^   355  square  feet  amounted  to  11  catonies,   14  grounds, 

'"'  1935  square  feet;   and  that   Vencatachclla  Moodellu. 

DOG  under  and  by  virtue  of  his  purchase  at  the  Sheriff's 
Moodelly"  sale,  and  the  assignments  by  the  Sheriff  thereinafter 
mentioned,  became  and  was  entitled  to  27  cawnies, 
3  grounds,  and  820  square  feet  (inclusive  of  the 
fifteen  and  one-eighth  cmmiies)  of  and  in  the  37  caw- 
nies, 18  grounds,  and  355  square  feet  (or  the  value, 
or  compensation,  payable  by  the  East  India  Com- 
pany in  respect  thereof),  and  also  to  the  difference 
in  quantity  of  land  in  the  villages  of  Perambore  and 
Nadumharei  between  the  27  cawnies,  3  grounds,  and 
820  square  feet,  and  the  quantity  which  belonged 
and  appertained  to  the  ten  Mirasidars,SiS  their  nine- 
thirteenth  shares  of  and  in  the  villages ;  which  last- 
mentioned  quantity  amounted  to  73  cawnies.  And, 
after  stating  the  nature  of  the  claims  to  the  land  in  ques- 
tion set  up  by  the  Defendants,  Gandoin,  Willins  (the 
former  of  whom  claimed  as  a  judgment  creditor,  and 
the  latter  under  an  assignment  from  Yelliapermall  Moo- 
dellu), Amoortummall,  and  Rimgasaivmy  Moodelly,  and 
that  Mangandoo  Vencatachclla  Moodelly  had  compro- 
mised the  claim  of  Amoortummall,  by  transferring  to  her 
one  and  one-eighth  share  in  the  37  cawnies,  18  grounds, 
355  square  feet,  which  amounted  to  3  catvnies,  6 
grounds,  1000  square  feet;  and  that  such  last-men- 
tioned quantity,  being  deducted  from  the  27  cavmieSj 
3  grounds,  820  square  feet,  there  remained  22  caw- 
nies, 20  grounds,  2220  square  feet ;  and  that  Venca- 
tachclla Moodelly  thereupon  became  and  was  entitled 
to  the  22  cawnies,  20  grounds,  2220  square  feet,  out 
of  and  in   the    37    cawnies,   18  grounds,   355  square 
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feet,    SO   assumed  possession   of   by   the   East   India     ^^^^l^ 
Company,   as  aforesaid,   or   to  compensation   for  the         The 
same.     And,  after  stating  other  matters,  the  Plaintiif     comi-any 
charged,    amongst   other  things,   that  the  Appellants  jxy^^'J^jj^, 
ou^rht  to  be  put  to  make  their  election,  either  to  pay         doo 
the  Plamtin  so  much  oi  the  compensation-money   as   Moobelly. 
was  due  for  the  amount  of  ground  so  purchased  by 
Mangandoo     Vencatackella    3Ioodelbj,    deducting    the 
amount    so     given     by    him    to     Ajnoortummall,   or 
else  to  give  up  to  the  Plaintiif  the  possession  of  the 
land  so  belonging  to  the  estate  of  Mangandoo  Ven- 
catackella Moodelhj  ;   and  that  the  Appellants  ought 
to   be    restrained   from    paying,  and    the    other    De- 
fendants from  receiving,  the  compensation-money,  or 
any   part    thereof ;  and  the   bill   prayed,    that   Man- 
gandoo   Vencatackella  Moodelly  might  be  declared  to 
have  been  in  his  lifetime,  and  at  the  time  of  his  death, 
the  purchaser,  for  a  valuable  consideration,  of  the  nine- 
thirteenth  shares  of  and  in  the  villages   of  Parwihore 
and  Nadumbarei^  less  the  one  and  one-eight  share  so 
transferred  to    Amoortnmmall ;  and  that   it  might  be 
declared  that  Mangandoo    Vencatackella  Moodelhj   was, 
as  such  purchaser  as  aforesaid,  entitled,  at  the  time  of 
his  death,  to  22  cawnies^  20  grounds,  and  2220  square 
feet   (inclusive   of  fifteen  and   one-eight   cawnies)    of 
and  in  the  37  catvnies,  18  grounds,  and  355  square 
feet  in  the  village  of  Nadumharct,   and,  as  such,  enti- 
tled to  receive  all  compensation  payable  by  the  East 
India    Company    in     respect    thereof ;    and  that  an 
account  might  be  taken  of  the  compensation-money ; 
and  interest  be  computed  thereon,  from  such    date  and 
at  such  a  rate  as  the  Court  should  direct ;  and  that  the 
amount  of  the  share  or  interest  of    Mangandoo    Venca- 
tackella Moodelhj  in  and  to  such  principal  and  interest 
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1851.        monies  might  bo  asocrtaiuccl,  and,   wlieu  ascertained, 
The        paid  over  to  the  Plaintiff,  as  such  executor  as  afore- 
said, he  being  ready  and  willing,  and.  thereby  ofitering, 
f-  to  execute  all  such  lawful  and  reasonable  deeds  or 

Doo  assignments  as  might  be  demanded  or  required  by  the 
MwdeiIy.^  East  India  Company  ;  and  that  the  other  Defendants 
might  be  decreed  to  do  all  necessary  and  reasonable 
acts  in  and  about  the  premises  ;  and  that  so  much  of 
the  pretended  assignment  of  Yelliupcrmall  2Ioo Jelly 
as  exceeds  his  own  lawful  and.  rightful  share  of  and 
in  the  lands  might  be  decreed  to  be  set  aside ;  and 
that  the  interests,  if  any,  of  Gandoin^  Willins,  and 
Yelliapermall  might  be  ascertained  and  declared.  But 
if  the  East  India  Company  should  persist  in  objecting 
to  the  title  of  the  Plaintiff,  as  the  executor  of  Man- 
fjandoo  Vencatachella  MoodeUij^  and  to  the  title  of 
Mirasidars^  and  the  Court  should  be  of  opinion  that 
there  was  any  defect  whatever  in  their  title,  that  then, 
the  East  India  Company  might  be  decreed  to  pay  so 
much  of  such  compensation-money,  or  value  of  the 
land  assumed  possession  of  as  aforesaid,  as  belonged 
or  was  payable  to  the  estate  of  Mangandoo  Ven- 
catachella MoodeUf/^  and  such  interest,  to  be  so  de- 
clared, as  aforesaid,  within  a  reasonable  time,  to  be 
fixed  by  the  Coiti't,  for  that  purpose ;  and,  in  de- 
fault, that  the  East  India  Company  might  be  decreed 
to  deliver  up  possession  of  the  37  cawnies,  18  grounds, 
355  square  feet  over  to  the  Plaintiff,  and  Yelliaper- 
mall and  Amoortummall^  or  the  Plaintiff,  and  Amoor- 
tummall,  and  Willins,  or  Gandoin^  as  the  case  might 
be,  as  representing  and  taking  under  the  Mirsaidars 
of  the  villages  so  originally  in  the  possession  of  the 
lands  taken  possession  of  by  the  East  India  Com- 
pany ;  and  that,  in  such  last-mentioned  case,  it  might 
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be  referred  to  the  Master   to   tuke   an  account   of  tlie       Jf  ^ 
rents   and   profits    of  the  lands ;   and    that  the  Etist     ^    The 
India  Company   might  he   decreed  to   pay   a  reason-     compIxy 
able    occupation-rent    for    the    same ;    and   that   the  „      ^^ 
East  India  Company  be  restrained  from  paying,  and        doo 

^  c  \i  Vkerasawmy 

the  other  Deiendants,  and  each  and  eveiy  oi   them,    Moodelo, 
from  receiving;,  the  compensation-money,  oi*  any   part 
thereof. 

The  Appellants,  by  their  answer,  stated  that  they, 
through  their  Government  of  Fort  Saint  George,  and 
in  manner  and  by  the  course  and  for  the  purpose 
hereinafter  next  stated,  but  not  otherwise,  did  take 
possession  of  a  considerable  tract  of  land,  for  the 
purpose  of  forming  and  keeping  clear  the  West  espla- 
nade on  the  outer  side  of  the  walls  and  fortifications 
of  the  Black  Town  of  Madras^  suck  esplanade  being 
required  for  the  defence  in  war  of  the  Black  Town, 
the  Government  of  Fort  Saint  George,  in  the  year 
1783,  for  the  purpose  of  forming  such  esplanade; 
and  in  the  assertion  of  the  right  of  these  Defendants 
as  owners  of  the  soil,  they  did  clear  such  tract  of 
land  as  aforesaid  from  all  occupations  to  the  extent 
of  six  hundred  yards'  distance  from  the  walls;  that, 
afterwards,  several  persons  having  taken  possession  of 
many  parts  of  such  tract  of  land,  and  occupied  the 
same  by  cultivation,  and  in  making  of  salt,  and  in 
other  ways-,  these  Defendants,  through  their  Govern- 
ment, did,  between  the  yeai's  1813  and  1816,  again 
resume  and  take  possession  of  such  tract  of  land,  by 
clearing  the  same  from  all  such  occnpation,  and  by 
keeping  the  same  so  cleared  and  in  their  own  occupa- 
tion from  thence  hitherto.  They  admitted  that  a 
portion  of  such  tract,  and  to  the  extent  in  the  bill 
mentioned,  was,  from  time  to   time,  and  for  many 
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years,  occupied,  and  used,  and  enjoyed,  eitlier  in  cul- 
tivation or  in  making  salt,  by  certain  persons  called 
the  Mirasidars  of  the  villages  of  Peramhore  and 
Nadumharei^  who  claimed  so  to  occupy,  use,  and 
enjoy  the  same  in  virtue  of  their  miixisi  rights.  They 
also  admitted  that  they  were  willing  and  directed  that 
a  sum  of  money  should  be  paid  for  the  land  taken 
possession  of  by  them  to  the  parties  respectively 
entitled  as  Blirasidars  to  the  same,  at  and  after  the 
rate  stated  in  the  bill,  upon  condition  of  such  parties 
giving  to  them  a  full  and  sufficient  conveyance  of  the 
land,  and  release  of  and  from  all  claims  upon  the 
Appellants  in  respect  thereof ;  but  they  denied  that 
any  agreement  or  promise  was  made  by  or  between 
them  and  those  parties  respectively,  or  that  they 
agreed,  or  promised,  or  consented  to  pay,  in  any 
manner,  or  in  any  other  sense  save  as  aforesaid,  for 
the  said  land,  the  value  thereof  and  that  any  money 
had  ever  been  in  any  manner  set  apart  for  the  pay- 
ment of  any  such  compensation,  and  stated,  that  inas- 
much as  no  person  had  appeared  showing  any  title  to 
any  such  compensation  as  in  the  bill  was  mentioned, 
or  able  to  comply  with  the  conditions  required  by  the 
Appellants,  they  had  not  paid  any  such  compensation"; 
but  they  said  that,  for  the  purposes  of  liquidating  any 
claims  which  might  be  from  time  to  time  established 
for  compensation  under  their  directions,  and  upon  the 
conditions  as  thereinbefore  mentioned,  they  had,  since 
the  year  1813,  authorised  the  Treasurer  of  Fort  Saint 
George  to  hold  disposable  various  sums  of  money  from 
time  to  time,  but  not  any  particular  sum,  for  the  pay- 
ment of  any  such  compensation  as  in  the  bill  men- 
tioned ;  nor  did  they  hold  any  large  or  other  particular 
sum  for  such  last-mentioned  purpose.     They  further 
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Baicl,  tliat  the  Collector  of  Madras  for  tlie  time  being        i^^i- 
was  authorised  to  act  for  them,  and  in  this  behalf,         The 

with  respect  to  the  land  in   question,   so  far  as  to  ■"comfaxy^ 

inquire  and  report  to   the  Board   of   Revenue  upon  ^^      ^• 

\  ...  p    NUTIIUMBA- 

claims  made  to  it,  with  a  view  to  the  orders  of  doo 
Government  thereon,  but  not  otherwise ;  and  that  moodelly. 
neither  the  alleged  Mirasidars,  nor  Mangandoo  Ven- 
catachella  Moodelly  in  his  lifetime,  nor  the  Plaintiff 
since  his  decease,  had  ever  offered  to  produce  or  show 
to  the  Appellants  a  good  and  valid  title  to  the  land, 
or  any  part  thereof ;  nor  had  any  of  them  ever  ten- 
dered to  the  Appellants  or  offered  to  give  and  execute 
a  full  and  valid  conveyance  of  the  land,  or  any  part 
thereof.  They  also  stated,  that  the  land  in  question 
was  barren  and  unproductive,  and  was  frequently 
flooded  and  overflowed  by  salt-water,  and  that  there 
had  been  no  profits  arising  from  it. 

The  other  Defendants,  except  Tolesinga  Moodelly^ 
appeared,  and  put  in  separate  answers,  which  it  is  not 
necessary  to  notice,  as  the  suit  was  substantially  be- 
tween the  Plaintiff  and  the  Appellants. 

Pending  the  suit,  Conjeeveeram  Woodund//  MoodeU 
liar,  the  Plaintiff,  died,  having  previously  made  a 
Will,  whereby  he  appointed  Nuthmnhadoo  Veerasawmy 
Moodelly,  the  present  Respondent,  his  sole  executor, 
who,  on  the  4th  of  February,  1844,  exhibited  a  bill  of 
revivor,  in  the  same  suit,  against  the  Appellants  and 
the  other  Defendants. 

The  hearing  of  the  cause  took  place  on  various  days 
in  the  month  of  March,  1846,  before  the  Chief  Justice 
(Sir  Edward  Gamhier)  and  Sir  W.  Burton,  Puisne 
Judge,  when  evidence,  both  documentary  and  by 
the  depositions  of  witnesses,  was  gone  into  on  both 
sides.     The  only  evidence  adduced  by  the  Plaintiff'  to 

VOL.  V.  c  1 
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1851.        prove  that  the  Appellants  had  entered  into  any  agree- 

The        ment  or  incurred  any  legal  or  equitable  liability  to  pay 

^CoMPANY^  compensation  to  parties  who  claimed  to  be  entitled  to 

•y-         the   land   in   question,    consisted   of    the    documents 

NUTHUMBA-  ^.  »       TVT         <rkr.  *         Tv-r         «r»  A 

Doo        marked  respectively,   A.  jNo.  20,   A.   iNo.  22,   A.  rso. 
MoorwELLY.^  ^3,  and  A.  ISTo.  24.     These  documents  are  mentioned 
and  referred  to  in  the  judgment. 

On  the  other  hand,  the  Appellants  adduced  evidence 
to  prove  that  the  Malabar  deed  of  sale  of  the  21st 
Sejitemher^  1837,  was  a  mere  colourable  instniment, 
executed  by  the  Mirasidars.,  for  the  pui-pose  of  en- 
abling Mangandoo  Veneatachella  Moodelly  to  recover 
from  the  Appellants,  compensation  for  fifteen  one- 
eighth  caivnies  of  land,  which  thereby  puiq^orted  to  be 
sold  to  him,  and  that  no  consideration-money  was  paid 
or  intended  to  be  paid  by  the  pretended  purchaser. 

The  Court  pronounced  the  following  decree,  bear- 
ing date,  the  21st  of  March,  1846:— "This  Court 
doth  order  that  it  be  referred  to  the  Master  of  this 
Court  to  inquire,  whether  the  Complainant  and 
Defendants,  other  than  the  Defendants,  the  East- 
India  Company,  or  any  of  them,  can  give  to  the 
Defendants,  the  East  India  Company,  a  full  and  suf- 
ficient conveyance  of  such  portion  of  the  tract  of  land 
forming  the  "West  esplanade  on  the  outer  side  of 
the  walls  and  fortifications  of  the  Black  Town  of 
3Iadras,  taken  possession  of  by  the  Defendants,  the 
East  India  Company,  in  1783,  and  again  resumed  by 
the  Defendants,  the  East  India  Company,  between 
1813  and  1816,  and  in  the  pleadings  mentioned,  as 
is  situated  within  the  village  of  Nadumharei ;  and 
whether  the  Complainant  and  the  Defendants,  other 
than  the  Defendants,  the  East  India  Company,  or  any 
of  them,  can   give  to  the   said  Defendants,  the  East 
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India  Company,  a  full  and  sufficient  release  of  and        i^^^- 

from  all  claims  on  the  Defendants,   the  East  India        The 
^.  .  i      p  1  i.-  £  •  1  .  1     East  India 

Company,  in  respect  oi  such  portion  aioresaid ,   and     Company 

that  the  Master  do  state  his  opinion  thereon  to  the  ..     ""■ 

^  ,  ,  NUTHUMBA- 

Court,  with  liberty  to  state  any  special  circumstances.  doo 
And  this  Court  doth  order  that  the  Master  do  inquire  Moodellt. 
and  report  whether  any  and  what  consideration  passed 
between  the  parties  to  the  Malabar  deed  of  sale,  in  the 
pleadings  mentioned,  and  bearing  date  the  21st  of 
September,  1837,  or  between  any  of  them  ;  and  also 
whether  any  and  what  sum  or  sums  of  money  was  or 
Avere  paid  by  3Ian(/andoo  Vencatachella  Moodelly,  in 
the  pleadings  mentioned,  as  and  for  the  purchase- 
monies  or  consideration  respectively  stated  in,  and 
appearing  upon  the  face  of,  the  nine  several  assign- 
ments, by  the  Sheriff,  in  the  pleadings  mentioned, 
and  bearing  date  respectively  the  12th  of  February, 
1840." 

The  Court  transmitted  to  the  Judicial  Committee 
of  the  Privy  Council  the  following  reasons  for'making 
the  above  interlocutory  decree,  so  far  as  concerned 
the  Defendants,  the  East  India  Company  : — 

"  1.  The  parties  under  whom  the  Plaintiff  claims, 
or  some  of  them,  appear  to  us  to  have  established 
their  title  as  Mirasidars  of  the  villages  or  united  vil- 
lage of  Peramhore  and  Nadumbarei.  This  conclusion 
is  founded  on  the  Exhibits,  A.  20,  A.  22,  A.  25,  A. 
24,  and  upon  the  evidence  of  Valoyda  Moodelly. 

"2.  The  Plaintiff's  equity  is  analogous  to  that  of  a 
vendor,  who  comes  into  Court  seeking  a  discovery 
from  the  vendee,  offering  a  conveyance  and  demand- 
ing his  purchase-money.  And  the  interlocutory  order 
complained  of,  is  merely  a  reference  to  the  Master  for 
the  purpose  of  ascertaining  whether  any  of  the  parties 
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1851.        "before  the  Court  have  such  a  title  to  the  land  as  will 
The        enable  them  to  make  an  effectual  conveyance  of  it  to 
"^Cojipany'^   the  East  India  Company,   and  will  secure  the  latter 
'"•  from  all  further  claims  in  respect  of  it. 

Doo  "3.  The  Plaintiff  has  a  further  ground  for  coming 

Moodelly!^  into  a  Court  of  Equity ;  namely,  that  complete  relief 
could  not  be  given  in  a  Court  of  Law.  Originally, 
according  to  the  Plaintiff's  case,  this  was  a  mere  tres- 
pass ;  but  the  aspect  of  it  is  now  changed.  The  De- 
fendants, the  East  India  Company,  say  they  hold  a 
sum  of  money  which  they  directed  should  be  paid 
by  way  of  compensation  for  the  land  to  the  parties 
respectively  entitled  as  Mirasidars  to  the  same,  upon 
condition  of  their  giving  to  the  Company  a  full  and 
sufficient  conveyance  and  release.  This  sum  is  not 
allotted  as  damages  for  the  trespass.  The  Mirasidars 
may  waive  the  trespass  and  claim  the  benefit  of  this 
engagement,  for  entering  into  which  the  possession  of 
the  land  by  the  East  India  Company  is  a  sufficient 
consideration  ;  but  the  Mirasidars  can  only  do  this  in 
a  Court  of  Equity,  where  alone  a  conveyance  and 
release  can  be  decreed. 

"  4.  Whatever  equity  the  Mirasidars  themselves 
possessed,  the  Plaintiff,  who  claims  under  them,  must 
have  the  same." 

The  Defendants,  the  East  India  Company,  appealed 
from  the  above  decree. 

The  Eespondent  did  not  appear,  and  after  a  day 
had  been  appointed  for  the  hearing,  the  appeal  was 
postponed,  at  the  instance  of  the  Appellants,  until  the 
Eespondent  had  been  served  in  India  with  notice  that 
the  appeal  would  be  heard  ex  parte  if  he  did  not  enter 
an  appearance.  Ko  appearance,  however,  having  been 
entered,   and  the  Respondent  having  been  personally 
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served,  the  appeal   was  set  dowu  c,v  parte,  and  now        '•'<''i- 
came  on  for  hearing,  Tirn 

Easi'  India 
Company 

Mr.  Wigram,  Q.C.,  (with  Arhom  was  Mr.  Lloyd,    ^     ^• 
Q.C.,  and  Mr.   Forsijtli),   for  tlio  Appellants.         doo 

Veerasawm  y 

No  title  to  relief  in  equity  was  established  against  ^^^o^^^^"^'- 
the  Appellants.  The  bill  is  for  specific  performance  of 
a  contract,  but  the  evidence  adduced  by  the  Itospou- 
dent  in  the  suit  entirely  failed  to  establish  any  contract 
or  agreement  made  or  entered  into  on  the  part  of 
the  Appellants,  whereby  they  became  liable,  legally 
or  equitably,  to  pay  to  the  Plaintiff,  or  the  parties 
through  whom  he  claims,  the  value  or  compensation 
for  the  land  taken  by  the  Appellants,  Morgan  v. 
Birni  {a).     All   that  the    evidence    established  was, 


that  it  was  a  matter  of  favour,  not  of  right,  to  make 
compensation.  The  Appellants  by  their  answer  ad- 
mitted that  they  were  willing  to  make  reasonable 
compensation  to  persons  who  could  establish,  to  their 
satisfaction,  that  they  had  originally  a  title  to  the  land 
taken  by  them  on  behalf  of  the  Government  in  1783, 
and  if,  therefore,  the  original  Plaintiff  considered  him- 
self entitled  to  claim  compensation,  he  ought  to  have 
submitted  his  claim  to  the  Solicitor  for  the  Appellants, 
to  whom  all  such  claims  had  been  referred.  But  even 
if  this  is  to  be  viewed  as  a  contract  between  a  vendor 
and  purchaser,  as  the  Court  below  treats  it,  the  decree 
is  erroneous  :  it  ought  to  have  directed  the  purchase- 
money  to  be  paid  into  Court,  Wickham  v.  Evered  {b\ 
as  the  purchaser  took  possession  without  the  consent 
of  the  vendor. 

{a)  9  Bing.  672. 

ih)  4  Mad.  53  ;  and  see  Blackburu  v.  Stace,  6  Mad.  69. 
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1851.  The  Yice-Chancellor  Turner: 

The  It  does  iiot  appear  to  their  Lordships  to  be  neces- 

CoiiPANY^  sary  to  hear  any  other  Counsel  on  the   subject.     This 

^-  is  in  the  nature  of  a  bill  for  the  specific  performance 

NUTHUilBA-  .  . 

Doo  01  an  agreement,  ihe  allegation  of  the  bill  on  which 
Mooi)elly7  the  whole  equity  is  founded  is  this — "  That  the  East 
India  Companj^  had,  long  previously  to  the  execution 
of  the  assignment,  or  deed  of  sale,  therein  mentioned, 
assumed  possession  from  the  Mirasidars  of  the  whole 
of  the  37  ccnvnies,  18  grounds,  and  355  square  feet  of 
land,  including  the  land  so  assigned  to  Vencatachella 
Moodellu,  in  the  Tillage  of  Nadumharei^  for  public  pur- 
poses, and  had  agreed  to  pay  for  the  same  the  value 
thereof  to  the  Mirasidars,  as  the  proprietors  of  the  soil, 
at  and  after  the  rate  of  204  i^agodas  or  Es.  804  per 
cmvnie,  but  that  the  East  India  Company  had  not 
paid  any  part  of  such  value,  and  that  ever  since  they 
had  been  in  possession  of  the  ground,  they  had  held 
a  large  sum  of  money  in  hand  for  the  payment 
thereof."  It  is  incumbent  upon  the  Plaintiff,  there- 
fore, in  order  to  maintain  any  right  to  relief  in  equity, 
to  prove  that  agreement. 

The  documentary  evidence  upon  which  the  agree- 
ment is  attempted  to  be  founded,  consists  of  four 
documents.  The  first  document,  A.  ISTo.  20,  seems 
to  have  no  reference  whatever  to  any  case  of  con- 
tract between  the  Company  and  the  Mirasidars,  but 
rather  refers  to  the  case  of  some  agreement  between 
them  in  respect  of  a  lease  of  the  property  there  men- 
tioned. The  second,  A.  iSTo.  22,  is  a  sunniid  by  the 
Company  to  Giindah  Pillay  and  Mirasi  Conicopoly^ 
of  the  villages  of  Peramhore  and  Nadumharei.  It 
is  as  follows: — "Upon  your  seeing  this  takeed,  or 
order,  you  must  immediately  take  the  account  of  the 
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shares  of  the  mirasi  of  the  said  village,  and  attend 
our  Iluzzoor  Cutcherry  with  the  same."  It  is  quite 
clear  that  that  account  might  be  taken  for  very  many 
other  purposes  than  the  purposes  of  the  alleged  agree- 
ment. 

The  next  document,  A.  jSfo.  23,  in  truth  proves 
that  it  was  not  so  intended  ;  it  is  in  these  terms  : — ■ 
"You  must  call  at  our  Iluzzoor  Cutcherry,  and  he  in 
attendance  at  10  o'clock  in  the  morning  of  Satur- 
day, the  22nd  instant,  and  bring  and  produce  all  such 
accounts  in  your  possession  which  give  a  particular 
account  of  the  privilege  and  right  by  which  you  are 
entitled  to  continue  to  hold  and  enjoy  the  villages  called 
Peramhore  and  Nadumharei.  If  the  afore-mentioned 
villages  are  divided,  and  if  the  shares  thereof  are  con- 
tinued to  be  held  and  enjoyed  separately,  then  you 
must  acquaint  us  with  full  particulars,  when  and  by 
whose  orders  such  division  took  place,  and  on  whose 
account  such  shares  were  first  made.  As  a  correct 
registry-book  is  to  be  opened  under  the  orders  of 
Maharaja  Rejiistry,  the  members  of  the  Board  of 
Eevenue,  it  is  necessary  that  the  Circar  should  know 
the  full  particulars  of  this  matter."  It  is  obvious, 
therefore,  that  what  the  parties  had  in  view  in"  this 
document  was,  that  there  was  a  correct  Registry  Book 
to  be  opened,  and  it  was  necessary  that  correct  ad- 
measurements should  be  made  for  the  purpose  of  this 
Registry  ;  it  does  not,  therefore,  amount  to  any  evi- 
dence of  contract  between  the  parties. 

The  fourth  document,  A.  Is'o.  24,  docs  refer  to  some 
question  of  compensation  :  it  is  addressed  to  Tohsinga 
M.oodelly  and  Yelliapermall  Moodelly,  Mirasidars  of 
Peramhore  and  Nadumharei,  and  others,  and  is  in  these 
terms  : — "  You  are  hereby  commanded,  that  is  to  say. 


East  India 
Company 
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i^oi.        as  the  lands  for  which  you  have  solicited  and  claimed 

The        compensation  are  again  to  be  measured  by  the   sur^ 

veyor  attached  to  our  department,   you  must,   there- 

V.  fore,    proceed   there  to-morrov,^  morning  about  gun- 

1,00         firing,  and  show  to  the  surveyor,  Mr.    Gantz,  all  such 

Mo'u^DELLY.^  and  such  lands  which  you  declare  to  be  your  own." 

Tliat   document  is   put  forward   as  a  statement  on  the 

part   of  the  parties  who  are  now  represented  by  the 

present  plaintiff,  that  those  parties  had  solicited  and 

claimed   compensation.     Ent  it   is   no   admission   on 

the  part   of  the  Appellants  in  this  appeal,   that  any 

such^  claim^:^hadj^becn  in  any  degree  recognised  by 

them. 

Looking"]  at  the  parol  evidence  in  the  case,  it  does 
not  appear  to  their  Lordshii)s  that  that  evidence  car- 
ries the  case  at  all  further.  There  is  no  proof  of  any 
parol  contract.  It  is  clear,  that  the  East  India  Com- 
pany, in  the  first  instance,  had  entered  upon  this  land 
for  public  purposes,  adversely,  and  it  is  not,  therefore, 
a  case  where  possession  having  been  taken  under  con- 
tract, it  became  necessary  to  ascertain  the  terms  on 
which  that  contract  was  founded.  There  are  cases  in 
which  the  Court  will  go  to  a  great  extent  in  order  to 
do  justice  between  the  parties  where  possession  has 
been  taken,  and  there  is  an  uncertainty  about  the 
terms  of  the  contract.  But  here  the  possession  was 
originally  taken  adversely,  and  there  is  no  reason, 
therefore,  why  the  Court  should  extend  its  equitable 
jurisdiction  for  the  purpose  of  dealing  with  what  ap- 
pears clearly  to  be  a  mere  legal  question  between  the 
parties. 

With  reference  to  the  reasons  which  are  assigned 
for  the  conclusion  which  the  Court  below  has  arrived 
at,  we   think  that  the  statement   of  learned  Judges, 
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"  that  the  Plaintiff's  equity  is  analogous  to  that  of  a         ^*^i- 
vendor,"  is  not  well  founded.     If  there  be  any  equity  The 

at  all,  it  must  be  founded  upon  a  contract,  and  nothing      company"^ 
else.     It  must  be  upon  that  alone  the  equity  is  founded.  ^• 

The  second  paragrapJi  of  the  reasons  tor  the  judgment  doo 

falls   to  the  ground.     The  reference   to   the  Master     moodelTy.^ 
ought  not  to  be  made,  unless  there  was  some  equity 
upon  which  it  could  be  founded,  and  that  must  de- 
pend simply  upon  the  question  of  contract,  or  no  con- 
tract.     With    reference  to   the  further  reason,   con- 
tained in  the  third  paragraph,  for  coming  into  a  Court 
of  Equity,  namely,  "  that  complete  relief  could  not  be 
given  in  a  Court  of  Law,"  it  does  not  always  follow  that 
relief  can  be  given  at  equity  because  relief  cannot  be 
given  at  law.     There  must  be  a  case  made  out  for  such 
relief  in  equity.     So,  with  reference  to  the  argument 
founded  upon  the  assumption,  that  the  East  India  Com- 
pany had  themselves  appropriated  money  for  the  pur- 
pose of  answering  this  contract,  there  is  no  evidence  of 
any  communication  being  made  to  these  parties  that 
any  such  appropriation  had  been  made.     The  appro- 
priation itseK  is  evidence  of  an   intention  on  the  part 
of  the  East  India  Company  to  contract  for  the  pur- 
chase, but  it  is  no  evidence  of  any  such  contract  having 
been  actually  made. 

Their  Lordships,  therefore,  are  of  opinion,  that  the 
decree  cannot  be  maintained. 

We  do  not  think  it  is  a  case  for  giving  costs  in  the 
Court  below  :  the  i^>arties  have  mistaken  their  remedy. 
The  East  India  Company  have  been  in  possession  of 
the  land  for  a  long  time.  The  proper  course  will  be 
to  dismiss  the  bill  without  costs. 
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IIeu  Highness  Euckmaeoye 


Appellant  J 


AND 


LuLLOOBHOY  MoTTiCHUND      -         -     licspondent* 

On  appeal  from  the  Supreme  Court  of  Judicature 
at  Bomhaij^ 

J.  niS  was  an  action  of  trover,  in  wliicli  the  Appel- 
lant ^yas  the  Plaintiff,  and  the  Respondent  and  Sewlall 
MoUichiindj  since  deceased,  were  Defendants. 

*  Present  at  the  first  liearing,  on  tlie  5th,  6th,  and  7th  December, 
1851  :  The  Eight  Hon.  Dr.  Lushington,  the  Eight  Hon.  Sir 
George  Turner(Vice -Chancellor) ^and  the  Eight  Hon. Edward Eyan. 

Present  at  the  second  hearing,  on  the  26th  and  27th  November, 
1852:  Lord  Truro,  Lord  Cranworth,  the  Chief  Justice  of  the 
Common  Pleas  (Sir  John  Jervis),  the  Eight  Hon.  Dr.  Lushington, 
the  Eight  Hon.  Sir  George  Turner  ( Vice-Chanc  ellor) ,  theEight  Hon. 
Sir  Edward  E3-an,  and  the  Eight  Hon.  Sir  John  Patteson. 


5th, 

6th,  &  Tih 

Dec,  1851 ; 

& 

26th  &  2Tth 
Nov.,  1852. 

The  English 
Statute  of 
Limitations, 
2lJar.l.,c.\G, 
extends  to 
India,  and 
applies  to 
Hindoos  and 
Mahomedans 
as  well  as 
Europeans,  in 
civil  actions  in  the  Sixprome  Court. 

The  law  of  prescription,  or  limitation,  is  a  law  relating  to  procedure^ 
having  leference  only  to  the  lex  fori. 

Where  a  Court  entertains  a  cause  of  action  which  originated  in  a 
foreign  country,  the  rule  is  to  adjudicate  according  to  the  law  of  that 
country,  yet  the  Court  proceeds  according  to  the  prescription  of  the 
country  in  which  it  exercises  jurisdiction. 

Where  words  have  been  long  used  in  a  technical  sense,  and  have  been 
jrulicially  construed  to  have  a  certain  meaning,  and  have  been  adopted 
by  the  Ijegislaturo  as  having  a  certain  meaning  prior  to  a  particular 
Statute,  in  which  they  are  used,  the  rule  of  construction  of  Statutes 
requires,  that  the  words  used  in  such  Statute  should  be  construed  ac- 
cording to  the  sense  in  which  they  have  been  so  previously  used, 
although  that  sense  may  vary  from  thestrict  literal  meaning  of  the  words. 

The  words  in  the  Statute  of  Limitations,  21  Jar._  I.,  c.  16,  s.  7,  "be- 
yond the  seas,"  arc  synonymous,  in  legal  import,  with  the  words  ' '  or 
the  realm,"  or  "  out  of  the  land,"  or  "  out  of  the  territories,"  and 
not  to  be  construed  literally. 

Trover  for  200  chests  of  opium,  both  parties  were  Hindoos.  The 
Defendant  pleaded  in  bar,  the  Engbsh  Statute  of  Limitations,  21  Jac.  I. , 
c.  16,  in  the  ordinary  form.  EepUcatiou,  that  the  PlaintiflF  resided 
during  the  period  of  prescription  at  Malwa,  in  India.,  without  the  terri- 


out  of 
are 
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The  plaint  alleged,   that  the  Appellant,   Her  High-       ^^ 
ness  Ruchmahoije^  of  Alalwa,  a  Hindoo,  was  possessed  Her 

at  Bombay^  as  of  her  own  property,  of  two  hundred  i'vckmaijoik 

chests  of  opium,  and  that  the  Respondent  and  Sewlall  ^      ^• 

^  .  .  .  ^  .  .  liULl.OOliHOY 

3Iottichuml,  Hindoo  inhabitants,  trading  in  Bombay^   Moxncnuxi). 
imder  the  name  and  firm  of  Brizlall  Mottichund^  and, 

tories  of  tlie  Government  of  the  East  India  Company,  and  witlioiit  the 
jurisdiction  of  the  8uj)renie  Court  oi  Bvmhay.  Eojoinder,  that  the 
DefeniitiLt,  though  not  personally  resident  at  Bom  bay ,  carried  on  busi  ness 
there  by  a  Mvoifcm  or  (Jvmustah,  an  inhabitant  of  JJoinha!/,  and  subject 
to  the  jurisdiction  of  the  Supreme  Court,  and  that  the  goods  were  the 
property  of  Defendant.  General  denw.i'rer  to  rejoinder.  The  Supreme 
Court  at  Bombay  held,  first,  that  as  the  Statutes  of  Limitation,  21 
Jac.  I.,  c.  16,  and  4  Anne,  c.  16,  ai^died  to  i>o/H/;«y  and  to  Hindoos,  the 
fact  of  the  Plaintiff' being  resident  at  Malwa  was  not  "  beyond  the  seas," 
so  as  bring  the  Plaintiff'  within  the  7th  section  of  the  21  Jac.  I.,  c.  16  ; 
and,  secondly,  that  the  carrying  on  business  ai  Bombay  amounted  to  a 
constructive  inhabitancy  at  Bombay,  so  as  to  exclude  her  from  the  benefit 
of  the  exception  in  the  Statute.  Upon  appeal,  held  by  the  Judicial  Com- 
mittee, reversing  the  judgment  of  the  Supi-emc  Coui't, — 

First.  That  the  saving  words  of  the  Statute,  21  Jnc.  I,,  c.  16,  s.  7, 
"  beyond  the  seas,"  were  not  to  be  construed  literally,  those  words  being 
in  legal  import  and  effect  synonymous  ^ath  the  words  "  without  the 
territories,"  and  that  the  replication  disclosed  a  valid  answer  to  the 
Defendant's  plea,  and,  as  the  words  of  the  replication,  "  without  the  ter- 
ritories," were  equivalent  to  the  words  "beyond  the  seas,"  the  Plaintiff 
was  within  the  express  provision  of  the  seventh  section,  and  that  the 
plea,  setting  up  the  Statute,  was  no  bar. 

Second,  That  th=o  rejoinder,  that  the  Plaintiff  might  sue  or  be  sued 
during  the  time  by  reason  of  a  constructive  inhabitancy,  was  no 
answer  m  law  to  the  replication ;  for  although  it  might  give  the  Court 
jurisdiction,  j-et  it  did  not  prevent  the  express  operation  of  the  7th 
section  of  the  21  Jac.  I.,  c.  16. 

The  Charter  of  the  Sth  Decemher,  1823,  which  created  the  Supreme 
Court  at  Bombay,  provides  by  section  29,  that,  "in  cases  of  Mahome- 
dans  or  Gentoos,  their  inheritance,  and  succession  to  lands,  rents,  and 
goods,  and  all  matters  of  contract  and  dealing  between  party  and  party, 
shall  be  determined,in  cases  of  Mahomedans,  by  the  laws  and  usao-esof 
the  Mahomedans,  and  where  the  parties  are  Gentoos,  by  the  laws  and 
usages  of  the  Gentoos,  or  by  such  laws  and  usages  as  the  same  would 
have  been  detennmod,  if  the  suit  had  been  brought  in  a  Native  Court  •" 
and  the  37th  section  directs,  that  "  the  Court  shall  frame  such  process 
and  make  such  rules  and  orders  for  the  execution  of  the  same,  in  ali 
suits,  civil  and  criminal,  to  be  commenced,  sued,  or  prosecuted,  within 
their  jurisdiction,  as  shall  be  necessary  for  the  due  execution  of  all  or 
any  ot  the  powers  thereby  committed  thereto,  with  an  especial  attention 
to  the  religion,  manners,  and  usages  of  the  native  inhabitants  livin.^ 
withm  its  jurisdiction,  and  accommodating  the  same  to  their  reli<'ion° 
manners,  and  usages,  and  to  the  circumstances  of  the  country,  solar  as 
the  same  can  consist  with  the  due  execution  of  law  and  the  attainment 
Oi  substantial  justice." 

Held  upon  a  construction  of  these  sections,  that,  at  the  law  of  limi- 
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1851-2.        therefore,  persons  subject  to  the  jurisdiction  of  the  Su- 

Her         preme  Court,  afterwards  converted  them  to  their  own 

E^KMrBOYE  ^^^^-     "^^  ^^^^^  plaint  the  Respondent  and  Sewlall  Mot- 

V-  tichund  pleaded,  first,   not  guilty  ;   secondly,   not  pos- 

MoTxicHUND.  sessed ;  and  thirdly,  that  the  causes  of  action  in  the 

plaint  mentioned,  did  not,  nor  did  any  of  them,  accrue 

to  the  Appellant  at  any  time   within  six  years  next 

before  the  commencement  of  the  suit. 

After  pleading  these  pleas,  and  before  replication, 
Sewlall  Mottichund  died,  Avhereupon  a  suggestion  was 
entered  on  the  roll,  that  Sewlall  Mottichund  had  died, 
and  that  the  Eespondent  had  survived  him. 

The  Appellant  replied  to  the  pleas  of  the  Eespon- 
dent and  Sewlall  Mottichimd^  and  joined  issue  on  the 
first  and  second  pleas,  and  to  the  third  plea  she  re- 
plied, that,  at  the  time  when  the  causes  of  action  in 
the  plaint  mentioned,  and  each  of  them,  accrued,  she, 
the  Appellant,  was  residing  in  India,  in  parts  without 
the  territories  subject  to  the  government  of  the  East 
India  Company,  and  without  the  jurisdiction  of  the 
Supreme  Court,  to  wit,  at  Eutlam,  in  3Iahua  ;  and 
that  she,  the  Appellant,  did  not,  at  any  time  from  the 
time  when  the  causes  of  action  accrued,  until  within 
six  years  of  the  day  of  the  commencement  of  the 
suit,  come  or  return  within  the  territories,  or  within 
the  jurisdiction  of  the  Court. 

To  this  replication  to  the  third  plea,  the  Ee- 
spondent pleaded,  by  way  of  rejoinder,  that  the  Ap- 

tation  is  a  matter  of  procediire,  and  the^  Supreme  Court  at  Bombay 
had  power  to  frame  its  procedure  different  from  the  Native  Courts,  the 
Courtwas  right  in  allowing  the  plea  of  the  English  Statute  of  Liniita- 
tions,  in  an  action  between  Hindoos  upon  a  Hindoo  contract,  as  thejudg- 
ment  of  the  Court  on  such  plea  was  no  determination  relating  to  any 
right  arising  out  of  any  contract  or  deahng  involved  m  the  cause  oi 

action.  ,        ,-..1^x1  i.- 

Semhle.—'nia  mere  allegation  in  the  plaint,  that  the  parties  are 
Hindoos,  is  a  sufficient  averment  of  the  fact  to  raise  an  objectiou  to  the 
cause  being  decided  bv  the  English  law  of  limitations. 
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pellatit,    for   a   long  time  previously  to  and   at   tiio  1851-2. 

time  when  the  alleged  causes  of  action,   and  eacli  and  iiek 

every  of  them,   accrued  to  her,  and  from  thence  up  to  i^uckmaboye 

and  until  the  time  of  the  commencement  of  that  suit,  *■• 

.  '       LULLOOBHOY 

though  personally  resulcnt  m  jSlalwa^  was,  and  con-  Motticuuxd. 
tinned  to  be,  a  Hindoo,  and  carried  on,  and  .still  car- 
ries on,  the  business  or  trade  of  merchandize  at  a 
shop  or  house  of  business  situate  in  Moomhadavce- 
street^  in  Bombay,  under  the  name  and  style  of  Giui- 
nessdass  Kistnajee,  by  a  Mooneem  or  Gomastah,  named 
AmercJiund  KeshorecJuind,  and  during  all  that  time 
was,  and  continued  to  be,  an  inhabitant  of  Bombay, 
and  subject  to  the  jurisdiction  of  the  Court,  and  that 
the  goods  and  chattels  in  the  plaint  mentioned,  were, 
at  the  time  of  the  trover  and  conversion  thereof  in 
the  plaint  mentioned,  in  Bomhat/,  and  the  goods  and 
chattels  of  the  Appellant's  Bombay  firm. 

To  this  rejoinder  the  Appellant  demurred  generally^ 
and  the  Respondent  joined  in  demurrer. 

The  point  marked  by  the  Appellant  for  argument 
of  the  demurrer  was,  "  That  the  constructive  resi- 
dence of  the  Appellant  in  Bombay,  at  the  time  when 
the  cause  of  action  accrued,  or  at  any  time  since,  was 
immaterial,  if  the  Appellant  were  at  that  time  actually 
and  in  fact  residing  beyond  the  territories  subject  to 
the  government  of  the  East  India  Company." 

The  demurrer  was  argued  on  tlie  lltli  of  Novemher, 
1848,  and  the  23rd  of  February,  1849,  before  Sir 
ErsJcine  Perry,  Chief  Justice,  and  Sir  William  Yard- 
ley,  Puisne  Judge,  of  the  Supreme  Court,  when  it  was 
adjudged  by  the  Court,  that  the  rejoinder  of  the  Re- 
spondent to  the  rej)lication  of  the  Appellant  to  the 
third  plea  was  sufficient  in  law  ;  and,  by  an  order  of 
the    Court   made  on   the   last  mentioned  dav,   it  was 
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1851-2.        ordered,  that  the  deiniiiTcr  should  be  overruled,  with 

^1^       costs. 

Highness  j^  compliance  with  the  rule  of  the  Privy  Coun- 
cil (a),  the  Judges  of  the  Supreme  Court^transmitted 
to  the  Privy  Council  the  following  reasons,  which 
governed  the  Court  in  overruling  the  demurrer  to 
the  third  plea  : — 

"  The  Supreme  Court  at  Bornhni/,  ha\ing,'  for 'some 
years  past,  held  that  the  Statutes  of  Limitation 
(21  Jac.  I.,  c.  16  {h\  and  4  Anne,  c.  16)  apply  to 
Bombay  and  to  Hindoos,  as  well  as  to  Europeans,  on 
the  ground  of  such  laws  being  laws  affecting  pro- 
cedure, and  not  affecting  the  contract  (see  Storifs 
Conflict  of  laws,  p.  483,  Ed  in.),  the  point  argued 
before  us  was,  whether  the  Plaintiff,  not  residing  per- 
sonally within  the  jurisdiction  of  the  Supreme  Court 
of  Bombay,  was  not  to  be  considered  as  being  '  be- 
yond the  seas'  at  the  time  of  the  cause  of  action 
accruing  and  of  its  being  commenced. 

(rt)  See  rule,  3  Moore's  lud.  App.  Cases,  p.  xi. 

{I)  Tlie  section  of  this  Statute  upon  wluch  the  qiiestion  raised 
tiu*ned,  \ras  the  7th  ;  it  is  as  follows  : — 

' '  Provided  nevertheless,  and  be  it  further  enacted,  That  if  any 
person  or  persons  that  is  or  shall  he  entitled  to  any  such  Action 
of  Trespass,  Detinue,  Action  sur  Trover,  Replevin,  Actions  of  Ac- 
c-otmts,  Actions  of  Debts,  Actions  of  Trespass  for  Assault,  Menace, 
Eattery,  Wounding  or  Imprisonment,  Actions  upon  the  Case  for 
A¥ords,  be  or  shall  be  at  the  time  of  any  such  cause  of  Action  given 
or  accrued,  fallen  or  come,  within  the  Age  of  twentj'-one  Years, 
Feme  Covert,  Non  Compos  Mentis,  imprisoned  or  beyond  the  Seas  ; 
that  tlien  such  Person  or  Persons  shall  bo  at  Liberty  to  bring  the 
same  Actions,  so  as  they  take  the  same  within  siich  Times  as  are 
before  limited,  after  their  coming  to  or  being  of  full  age,  Discovert, 
of  same  Memory,  at  Large,  and  returned  from  bej-ond  the  Seas,  as 
other  persons  having  no  such  Impediment  sliould  have  done. 
20  Ilcn.  III.,  c.  8  ;  S  Ed.  I.,  c.  31);  32  mn.  YIIL,  c.  2  ;  1  Mn.  I., 
soss.  2,  c.  5." 
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Malwa,  adioininoj  the  Bomhau  Presidency,  and  tribu-  Her 

tary  to  Scindia,  under  the  guarantee  of   the  British  euckmaboyb 
Government.     The  Plaintiff,  who,  by  her  title,  is  pro-    j^^J;pnoY 
bably  connected  with  the  ruling  family  in  Ruilam,   Mottichuxd. 
appears,    by    the   record,   to   keep    a   money-shop  in 
Bombay^  under  an  assumed  name,  which  is  a  custom 
very  prevalent  amongst  monied  natives   of  rank  in 
most  parts  of  India. 

"  We  thought  that  the  expression  '  beyond  the  seas' 
which  can  only  be  applied  cy  pres  in  India.,  did  not 
include  a  place  situated  like  Ridlam  ;  and  the  case  of 
King  v.  Walker  (1  W.  Bla.  286)  clearly  shows,  that 
the  being  without  the  jurisdiction  of  the  Court  is  not 
equivalent  to  the  above  expression. 

"  We  also  thought,  that  the  carrying  on  a  business 
or  trade  in  the  island  of  Bombay  amounted  to  a  con- 
structive presence  in  the  island,  so  as  to  exclude  the 
exception  in  the  Statute,  even  if  Rutlam  were  to  bo 
considered  as  coming  within  the  expression  '  beyond 
the  seas  ;'  and  we  conceived,  that  the  like  conclusion 
would  be  arrived  at  by  the  Courts  of  Westminster 
Hall,  if  one  of  the  great  banking-houses  in  London^ 
such  as  Colitis'  or  Hammer  shy'' s.,  which  are  often 
known  to  have  been  represented  by  a  single  indivi- 
dual, were  to  claim  the  right  of  bringing  an  action  of 
assumpsit  twenty  years  after  the  contract  was  made, 
on  the  ground,  that  the  individual  had  been,  during 
the  period,  '  beyond  the  seas.'  " 

From  the  above  judgment  the  present  appeal  was 
brought. 

The  Appellant,  in  support  of  the  appeal,  submitted 
that  the  judgment  of  the  Supreme  C'ourt  ought  to  be 
reversed,  for  the  following  reasons  : — 
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Her 

Highness 

ErCKMABOYE 

V. 
Ll'LLOoBIIOY 
MOTTICHVXD. 


First 
21  Jac. 


Eecause    the    Statute    of    Limitations,    the 


c.  16,  did  not  extend  to  India. 
Second.  Because,  at  all  events,  it  did  not  apply  to 
an  action  between  Hindoos. 

Third.  Because,  even  assuming  that  the  Statute  did 
extend  to  India,  and  also,  that  it  applied  to  an  action 
between  Hindoos,  yet  that  it  sufficiently  appeared  that 
the  Appellant  was  within  the  exceptions  and  saving 
proviso  of  the  Statute. 

The  Respondent,  on  the  other  hand,  relied  upon 
the  following  reasons  in  support  of  the  judgment  of 
the  Court  below  : — 

First.  Because  the  rejoinder  of  the  Eespondent  to 
the  replication  of  the  Appellant  to  the  third  plea  of 
the  Eespondent  was  sufficient  in  law. 

Second.  Because,  under  the  circumstances,  and 
under  Eeg.  III.  of  1827,  the  Appellant  was  an  inha- 
bitant of  the  island  of  Bombay,  and  subject  to  the 
jurisdiction  of  the  Supreme  Court  at  the  time  when 
the  cause  of  action  in  the  plaint  mentioned  accrued, 
and  ever  since  had  been  entitled  to  sue  and  liable  to 
be  sued  in  that  Court. 

Third.  Because,  inasmuch  as  the  Appellant  replied 
to  the  Eespondent's  third  plea  and  tendered  an  issue 
thereon,  it  was  not  competent  to  the  Appellant  to 
object,  and  she  was  estopped  from  objecting,  that 
the  matters  in  the  third  plea  pleaded,  and  the  Statutes 
on  which  such  matters  w^re  and  are  founded,  were 
not  nor  are  applicable  to  India. 

Fourth.  Because  any  judgment  given  for  the  Ap- 
pellant on  the  plaint  would  be  erroneous  and  bad  in 
law,  inasmuch  as  there  was  gross  and  manifest  error 
in  the  Eecord  and  proceedings  in  this,  to  wdt,  that 
although    the    Appellant    by    her    plaint    complained 
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that  the  Respondent  wrongfully  converted  to   his  use        1851-2. 
"  certain    goods    and   chattels,  to    wit,   two   hundred  Her 

chests  of  opium,"  yet  she  nowhere   stated  the  value  euck'maloye 

of  such  opium  or  chests,  or  of  any  part  of  it,  or  if  ^       *'• 

^  '  J      r  7  LULLOOBHOY 

it  was  of  any   value,  and  consequently,   no   damages    Mottichund. 

could  be  given  against  the  Eespondent  in  respect  of 

such  alleged  wrongful  conversion. 

The  appeal  was  twice  argued  ;  in  the  first  instance*      5th,  6th  & 
^^  o  '  7th  Dec, 

by  1851. 

Mr.    Peacock,  Q.C.,  and   Mr.  Leiih,  for   the   Ap- 
jDellaut ;  and 

Sir    Frederick    Thesiger,  Q.     C,    Mr.     Whateiei/, 
Q.C.,  and  Mr.  Bailey,  for  the  Respondent. 

The  case  stood  over  for  consideration.  As  the 
Committee  who  heard  the  appeal  did  not  agree  in 
opinion,  the  case  was  directed  to  be  re-argued  by  one 
Counsel  on  each  side,  and  additional  members  of  the 
Committee  attended  the  hearing,  "j*  26th  &  27th 

The  appeal  was  re-argued  by 

Mr.  Leith  for  the  Appellant ;  and 

Mr.  Whateley,  Q.C.,  for  the  Respondent. 

Tlie  points  relied  upon  in  the  arguments  are  dis- 
tinctly stated  and  commented  upon  in  the  judgment. 
On  the  question  of  the  application  generally  of  Eng- 

*  Present :  The  Eight  Hon.  Dr.  Lushington,  the  Eight  Hon. 
Sir  George  Turner  (Vice-Chancellor),  and  the  Eight  Hon.  Sir 
Edward  Evan. 

f  The  Committee  present  at  the  second  argument  were.  Lord 
Truro,  Lord  Cranworth,  the  Chief  Justice  of  the  Common  Pleas  (Sir 
John  Jervis),  the  Eight  Hon.  Dr.  Lushington,  the  Eight  Hon.  Sir 
GeorgeTurner(Vice-Chancellor),  the  Eight  Hon.  Sir  EdwardEyan, 
and  the  Eight  Hon.  Sir  John  Patteson. 

VOL.  V.  .E  1. 


Nov.  1852. 
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1851-2.  lisJi  Statutes  to   Indla^  The  Mayor  of  Lyons  v.   The 

*  Her  East  India    Company  {a)^ Ramchnni    Chuckerbittty  w 

EucKMABOYE  ^ccdajnohun  Chuckerhutty  {b),  D^  Conto  v.  Da  Costa  (c\ 

^'  Ramloll  Thackoorseiidass' Y .  Soojummnll  DhondmuU  (d). 

LULLOOBHOY  '^  •  *.  ^     ^' 

MoTTicHr>D.  Attorney- General  y.  Steivart  (e),  1  Smoult  &  Myall's 
Rules  &  Orders,' p.  v.,' were  cited;  and,  upon  the' 
extension  to'; India^  of  the  Statute  of  Limitations,  21 
Jac.  I.,  c.  16,  The'^East  India  Company  y.  Oditchurn 
Paul  (/),  Gyanchund  ShatvY.  3Iirza  3Iahomed  Cazim 
Ally  J^hati  (^),  Attaram  Sircar  \.  Baillie  (Ji\  Verelst 
V.  Levett  (/),  Kistnochimder  Sircar  v.  Ramdhone  Nun- 
dy  {lc\  Treloehun  Chcdterjee  v.  Phillips  (/),  Mohun  Per- 
sad  Takoor  v.  Loll  Beharry  Takoor  (m),  Williams  v. 
Jones  (n).  Act,  'No.  14,  of  1840  (introducing  into 
India  the  9  Geo.  lY.,  c.  14)  (o). 

And,  assuming  the  Statute  extended  to  India,  whe- 
ther it  applied^in  an  action  of 'f  trover  in  the  Supreme 
Court  at  Bombay  by  Hindoos.  The  Court  being  bound 
by  the  Statutes,  21  Geo.  III.,  c.  70,  s.  17  ;  37  Geo.  III., 
c.  142,  s.  13;  4  Geo.  lY.,  c.  71,  sees.  7  &  9;  3  &  4 
Will.  lY.,  c.  85 ;  and  Bombay  Charter,  8th  of  Dec.j 
1823,  sees.  29  &  32,  to  decide  the  question,  according 
to  the  Hindoo  law.  By  which  law  the  lowest  limitation 
of  suits  is  ten  years.  1  Colebrooke' s  Dig.,  ch.  cxiii. ; 
1  Strange' s  Hindoo  Law,  p.  308,  2  ib.  465.  477  (2nd 
edit.);  2  W.  xl/a(?;?«^/i^e«'s Principles  and  Precedents  of 

(«)  1  Moore's  Ind.  App.  Cases,  175, 

(J)  Morton's  Decisions  of  Siq^.  Com-t,  353. 

(c)  Morton's  Dec.  S.  C.  356.     (r?)  4  Moore's  Ind.  App.Cases,  339, 

((?)  2  Merivale's  Eep.  143.         (/)'5  Moore's  Ind. App. Cases,  43, 

(<7)  Morton's  Dec.  S.  C.  337.      {T\)  Morton's  Dec.  S.  C.  336. 

(«■)  Morton's  Dec.  S.  C.  340.     {k)  Morton's  Dec.  S.  C.  345. 

(0  Morton's  Dec.  S.  C.  341.    (w)  Morton's  Dec.  S.  C.  342. 

\n)  13  East,  439. 

(o)  Theobald's  Acts  of  the  Legislative  Coiuicil  of  India,  p.  390, 


ON  APPEAL  FROM  THE  EAST  INDIES.  243 

nindoo  Law,  2G9  ;  Mahadan  Diitt  v.  Mutteechund  (a) ;       J^^' 
Bengal  Regulations,   III.  of   1793,   s.  14,  and  II.   of         Her 
1805,  s.  3,  cl.  3  ;  Bomhay  Reg.  V.  of  1827,  ch.  1,  s.  3,   rockmTbote 
cl.  1 ;  Bomhay  Code,  p.  18G.  ^  LT:LLo;.BHoy 

And,   upon  the  question  of  the  application  of  the  Mottichund.. 
lex  fori  J  whether  the  English  or  Hindoo  law  of  limita- 
tions was  the  ru^.o,  the'following  authorities  were  re- 
ferred to  :  The  British  Linen  Company  v.  Driimmond(h\ 
Higgins  v.  Scott  (f),   De  la  Vega  v.  Vianna  (d%  Donn 
V.   Lippmann  (e),  Huher  v.    Stiener  (/),  Johnstone  v- 
Beattie  (g),  Trimhey  v.  Vignier  (/z).  Bury  v.  Goldner  (?'), 
Beerchund  Podar  v.  Raminath  Tagore  (k\  Sree  Mutty 
Moha  Ranee  Comidcoonry  y.  RussicJcchunder  Naoghy  (/),. 
Story's  Conf.  of  Laws,  ch.  xiv.  sees.  556-7,  577.  579 
(2  edit.),  1  Burg  eh  Comm.  on  Col.  &  For.  Law,  ch.  i. 
pp.  24  &  27,   Story  "  On  BiUs  of   Exchange,"  ch.  v. 
s.  146  (Edit.  1843). 

Upon  the  construction  of  the  words  of  the  exception 
in  the  Statutes,  21  Jac.  I.,  c.  16,  s.  7,  and  4  An7ie,  c.  16, 
s.  19,  "beyond the  seas,"  being  synonymous  in  legal 
import  to  the  words  •'  out  of  the  realm,"  used  in  the  pre- 
vious Statutes  of  Limitation,  1.  Rich.  IIL,  c.  7,  s.  3, 
4  Hen.  VII.,  c.  24,  32  Hen.  YIIL,  c.  2,  s.  9,  King 
V.  VvalJcer  {m\  Stowel  v.  Lord  Zoitch  (n),  Lane  v.  Ben- 
nett (o).  Nightingale  v.  Adams  (p),  Battersby  v.  KirJc  [q), 

(a)  Morton's  Dec.  S.  C.  344.         (b)  10  B.  &  C.  903. 

(c)  2.  Barn.  &  Ad.  413.  {d)  1  B.arn.  &  Ad.  284. 

(e)  5Clk.  &Fin.  1. 

(/)  2  Bing.  N.  C.  202 ;  S.  C.  2.  Dowl.  Prae.  Cases,  781. 

iff)  10  Clk.  &  Fin.  42.  (A)  1  Bing.  N.  C.  151. 

(^■)  1  Dowl.  &  Lown.  834. 

(^•)  1  Taylor  &  BeU's  S.  C.  Eeps.  131. 

{I)  Bignell's  Eeps.  13.  (m)  1  W.  Bla.  286. 

(n)  1  Plowden's  Eep.  376.  (o)   1  Mee.  &  Wels.  70. 

(i?)  1  Shoi*.  91.  t^)  2  Bing.  N.  C.  584. 
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Her 

Highness 

euckmaboye 

V. 
LULLOOBHOY 
MOTTICHUND. 


Verelst  v.  Levett  (a),  Dwarris  "  On  Statutes,"  557. 
669  (2nd  edit.),  3  Surge's  Comm.  on  Col.  &  For.  Law, 
117,  Co.  Litt.  260.  a.,  260.  b.,  261.  a.,  261.  b.,  Statutes, 


,  Sess.  2, 


c.  5,  4  Anne^  c. 
27,  were  refered  to. 


16, 


32  Hen.  YIII.,  c.  2,  1  Mar 

s.  19,  and  3  &  4  Will  lY.,  c. 

And,  upon  the  fact  pleaded  in  the  replication,  of 
the  Plaintiff  being,  at  the  time  when  the  cause  of 
action  accrued,  a  resident  at  Malwa,  an  independent 
State  without  the  territories  of  the  East  India  Com- 
pany, being  within  the  saving  of  the  7th  section,  Smith 
V.  Hill  (^),  Perrij  v.  Jackson  (c),  Willia?ns  v.  Jones  (d), 
Strithorst  v.  Grceme  [e). 

As  to  the  constructive  inhabitancy  of  the  Appel- 
lant at  Bombay^  by  carrying  on  business  there  by  a 
(jfomastah,  who  was  amenable  to  the  Jurisdiction  of  the 
Supreme  Court,  Bombay  Eeg  III.  of  1827,  c.  1,  s.  3^ 
els.  1  &  2.      Thomson  v.  Davenport  (/),  were  cited. 

On  the  objection  to  the  pleadings.  That  it  was  neces- 
sary to  aver  that  the  parties  were  Hindoos  to  entitle 
the  Plaintiff  to  insist  upon  the  Hindoo  law  of  limita- 
tions being  applied,  Mahadan  Dutt  v.  Miitteechund  (g), 
Mohun  Persad  Takoor  v.  Loll  Beharry  Takoor  (A). 
That  there  was  error  upon  the  record,  the  plaint  omit- 


ting to  aver  the 


value  of  the  opium  converted,   and 


consequently  ^that  no  damages  could  be  given  in  re- 
spect of  such  conversion.  The  Mayor  of  Reading  v. 
Clarke  (i),  Arhoiiin  v.  Anderson  (k),  Darling  v.    Gur-- 


{a)  Morton's  Dec.  340.  {h)  1  Wils.  134. 

(<?)  4  Term  Eep.  516.  {d)  13  East,  439. 

[e)  2  W.  Bla.  723 ;  S.  C.  3  Wils.  145. 

(/)  9  B.  &  C.  78,  and  2  Smith's  Leading  Cases  212,  where  all 
the  authorities  on  this  point  are  collected. 

{g)  Morton's  Dee.  344.  (A)  Morton's  Dec.  342.   • 

(0  4  B.  &  Aid.  268.  {k)  1  Q.  B.  Eep.  498. 
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luij  (a).  Sfep/ien  ''  On   Pleading,"  p.    332  (oth  edit.).        i8-^i-2. 
That   the   objection    tliat   the  parties   were    Hindoos  Her 

could  not  be  now  raised,  as  it  was  not  contained  in  kvckm above 

the  points  intended  to  be  made  npou   the  arcrument  ^       ^• 

■^  1-  •  7  ^  LULLOOBHOY 

npon  the  demnrrer  to  the  replication,  Arhouin  v.  An-   Mottichund. 
derson  (b),  Stephen  "  On  Pleading,"  p.  154,  2   Smoult 
&  A^/«^z'5  Rules  &  Orders,  p.  09,  were  severally  cited. 
Judgment  Avas  reserved,  and  now  delivered  by 

Sir  John  Jp^evis  :  i2tliDec., 

1853. 

This  is  an  appeal  from   a  judgment  pronounced  for        ' — --^^ 
the  Eespondent  by  the   Supreme   C^ourt   of  Bomhcuj^ 
upon  a  demurrer  to  the  rejoinder. 

The  plaint  is  in  the  ordinary  form  in  trover,  and 
describes  the  Plaintiff  and  Defendants  to  be  Hin- 
doos, and  the  Defendants  to  be  merchants  trading 
in  Bombay. 

The  Defendants  pleaded  the  English  Statute  of 
Limitations,  21  James  L,  c.  16,  in  the  ordinary  form. 

The  Plaintiif  replied  that,  during  the  period  of  pre- 
scription, she  had  resided  in  parts  without  the  terri- 
tories of  the  East  India  Company,  and  without  the 
jurisdiction  of  the  Court. 

The  Defendant,  the  present  Eespondent,  (the  other 
Defendant  died  before  replication,)  rejoined,  that  the 
Plaintiff  had,  during  the  j)eriod  aforesaid,  carried  on 
trade  in  Bombay  by  an  agent,  and  that  the  goods,  at 
the  time  of  the  alleged  conversion,  were  in  Bombay^ 
and  were  the  goods  of  the  Plaintiff'' s  Bombay  firm. 

The  Plaintiff  demurred  to  this  rejoinder,  and  after 
argument  the  demurrer  was  overruled,  and  judgment 
pronounced  for  the  Defendant. 

.  By  the  notes  of  Chief  Justice  Perry ^  of  the  reasons 
for  overruling  the  demurrer,  it  appears,  that  the  only 
(rt)  2  Cromp.  &  Mee.  226  ;  S.  C.  4  Ty\\  2.    {b).  1  Q.  B.  Rep.  498. 
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18J1-2.  question  argued  before  the  Court  was  the  validitj' of 

Her  the  rejoinder. 
ExjcKJitBOYE       '^^^^  questions  raised  during  the  argument  before- 

^-  this  Committee  were, 

LULLOOBHOY  .  ^  „         .       .  . 

MoTTicHv:v'D.  First.  Whether  the  English  Statute  af  Limitations, 
21  James  I.,  c.  16,  applies  to  those  parts  of  India 
which  are  subject  to  the  governmeut  of  the  East  India 
Company. 

Second.  If  the  Statute  does  apply,  whether,  as  it 
appears  by  the  record  that  the  parties  are  Hindoos, 
the  plea  of  the  Statute  of  Limitations  is  a  good  plea. 

Third.  Whether  the  replication  sets  forth  matter 
which  shows  the  Plaintiff  to  have  resided,  during  the 
period  of  limitation,  in  parts  "  beyond  the  seas," 
within  the  meaning  of  the  saving  in  the  7th  section 
of  the  Statute. 

Fourth.  Whether  the  rejoinder  presents  an  answer 
in  law  to  the  replication. 

During  the  argument  of  the  objection  to  the  plea, 
upon  the  ground  of  its  being  inadmissible  in  a  suit 
between  Hindoos,  a  doubt  was  suggested  whether  the 
fact  that  the  parties  are  Hindoos,  sufficiently  appears 
upon  the  record  to  give  rise  to  the  objection.  Uj^on 
consideration,  the  Committee  is  satisfied  that  the  fact 
does  sufficiently  appear. 

The  Charter,  which  applies  to  the  Court  of  Bo?n' 
ba?/,  requires  that  regard  should  be  had  to  the  reli- 
gion, manners,  and  usages  of  the  natives  of  India^  in 
the  issuing  and  execution  of  process,  and,  therefore, 
to  enable  the  proper  process  and  service  to  be  adopted, 
the  plaint  which  precedes  the  process  is  required  to 
state  if  the  parties  are  Mahomedans  or  Gentoos,  and, 
in  practice,  the  allegation  in  the  plaint  is  regarded 
throughout  the  cause  as  a  sufficient  averment  of  the 
fact  for  all  judicial  purposes. 
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It  (Iocs  not  appear  that  any  objection  Avas  urged  iti         i>.'>i-2. 
the   Court  below   upon  this   point,  which   is  satisfac-  u^ 

torilv  accounted  for,  by  the  notoriety  of  the  practice,    t>,   .IIV^^^"* 
to  the  effect  stated.  f- 

The  first  point  to  be  considered   is,    whether  tlie   Moxtichuxd, 
parts   of   India,   under   the   g-overnnieut   of   the   East 
India  Company,  are  subject  to  the  application   of  the 
Statute,  21  James  I,,  c.  16  ? 

This  question  appears  to  have  arisen  in  the  year 
1811,  in  the  case  of  Williams  y.  Jones  (13  East,  439), 
but  no  judgment  was  then  pronounced  upon  it.  In  that 
case,  the  cause  of  action  had  arisen  in  India.  The 
action  was  commenced  in  the  Court  of  King's  Benchj 
and  the  Defendant  pleaded  the  Statute  of  Limitations, 
to  Avhich  the  Plaintiff  replied  the  Statute  of  4  Anne^ 
c.  16,  s.  19,  that  when  the  causes  of  action  accrued, 
and  since,  until  within  six  years  of  the  commencement 
of  the  action,  the  Defendant  was  beyond  seas.  The  De- 
fendant rejoined,  and  pleaded  the  existence  of  the  Su- 
preme Court  at  CalcuUa,  as  established  by  the  Charter^ 
under  the  13  Geo.  III.,  c.  63,  having  alike  jurisdiction 
as  the  Judges  of  the  Court  of  King's  Bench,  within 
Great  Britam^  and  that  at  the  time  and  more  than  six 
years  after  the  cause  of  action  accrued,  both  Plaintiff 
and  Defendant  resided  within  the  jurisdiction  of  that 
Court,  and  were  subject  thereto,  and  that  no  action  had 
been  commenced.  Upon  the  part  of  the  Plaintiff,  it 
was  contended  that,  by  the  very  terms  of  the  Statute, 
it  could  not  apply  to  India,  as  the  exccjitions  in  favour 
of  parties  being  beyond  seas  could  not  apply  to  India, 
the  seas  meant  in  the  Statute,  being  the  four  seas  of 
England,  and  further,  that  even  if  the  Statute  did 
extend  to  India,  either  without  the  exception  or  with 
a  different  sense  to  be  put  upon  it,  still  the  jurisdic- 
tion of  the  Court  of  King's  Bench  was  not  excluded. 
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is,5i-2.      '■plie   ease  was  decided  upon  the  ground,   that  at  all 

Her        events  the  jurisdictiou  of  the  Court  of  King's  Bench 

RucKMAEOYE  ^^^^'^  ^^^'^  exchided  ;  and  Lord  ElUnhorough  said,  "  As^ 

''•  sumiuff  that  the  Statute  and  Charter  referred  to  had 

LULLOOBIIOY         .  ..,.. 

MoxTicHUM).  given  jurisdiction  to  the  Indian  Courts,  and  that  the 
Coulrts  had  adopted  the  Statutes  of  Limitation,  still 
those  Statutes  could  only  have  the  effect  of  barring 
the  remedy  in  those  Courts,  but  did  not  extinguish 
the  right." 

The  extent  of  the  authority  of  this  case  is  merely 
that  Lord  Ellenhoroiigh  did  not  express  any  doubt  of 
the  competency  of  the  Courts  in  India  to  adopt  the 
Statute. 

It  is  abundantly  clear,  that  since  1811  the  Statute 
lias  been  adopted  in  India,  and  made  the  foundation 
of  judgments  by  the  Supreme  Courts  there,  and  that 
adoption  has  been  recognised  and  acted  upon  by  this 
jurisdiction,  in  the  case  of  The  East  India  Company  v. 
Oditchurn  Paul,  reported  in  the  5th  volume  of  Moore's 
Ind.  App.  Cases,  p.  43,  in  which  case  the  Statute 
was  pleaded  on  the  part  of  the  East  India  Company, 
whose  agents  could  not  but  be  fully  informed  whether 
the  Statute  was  acted  upon  in  the  Courts  in  India. 
The  recognition  and  adoption  by  this  jurisdiction  of 
the  plea  in  that  case,  is,  of  course,  of  the  greatest 
weight  upon  the  present  occasion. 

The  case  was  an  action  of  assumpsit,  brought  to 
recover  damages  for  the  breach  of  a  contract,  in  not 
delivering  a  quantity  of  salt.  The  East  India  Com- 
pany pleaded,  among  other  pleas,  that  the  cause  of 
action  did  not  arise  infra  sex  annos.  The  Plaintiff 
took  issue  upon  that  plea.  The  cause  was  afterwards 
tried  before  two  of  the  Judges,  who,  upon  the  evi- 
dence then  given,   held,   that  the  cause  of  action  did 
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accrue  within  six  years,  and  entered  the  verdict  for        i«5i-2. 
the  Plaintiff,  upon  the  issue  joined  upon  that  plea.  iier 

A  motion  was  afterwards  made  for  a  new  trial,  which  kx:ckmaboyb 

was  refused,  and  the  East  India   Company  appealed  ^      ^'• 

.  -iiii  LrLLOOBHOY 

against  the  rule  refusing  the  new  trial,  and  contended,    Mottichund. 
that  the  evidence  proved  the  cause  of  action  to   have 
arisen  more   than  six  years  before  the  commencement 
of  the  action. 

No  question  was  raised  by  the   parties  during  the 
argument  of  that  case,  as  to  the  application  of  the  Sta- 
tute to  India  ;  but  Lord  Camj^bell  inquired  of  the  Bar, 
if  the  Statute,  21  James  I.,  c.  16,  extended  to  India,       ^ 
and  was  answered  by  the  then   Attorney-General,  of 
counsel  for  the  East  India  Company,  that  it  was  intro- 
duced into  Jndia  previously  to  the  Charter,  and  that 
statement  was  not   controverted  by  the  counsel  for 
Respondent,  of  whom  Mr.  Leiih  was  one,  a  gentleman 
long  eminent  as  a   practitioner  at  the    Indian   Bar, 
and  consequently  well  acquainted  with  the  practice. 
The   Judicial    Committee   considered,    that   the    plea 
of  the   Statute  of  Limitations  was  not  in  that  case 
entitled  to  favour,  and  would  have  been  astute  to  dis- 
cover any  ground  upon  which  the  verdict  which  had 
been  entered  for  the  Plaintiff  (the  Eespondent)  could 
be  supported.     But  the  Committee  held,  that  the  facts 
established  that  the  cause  of  action  had  arisen  more 
than  six  years  before  the  commencement  of  the  action, 
and  made  the  rule  absolute  for  setting  aside  the  former 
verdict  for  the  Eespondent,  and  for  a  new  trial ;  thus 
upholding  the  plea  against  the  apparent  merits  of  the 
case. 

This    Committee    is    satisfied    that  the    Statute    of 
Limitations  has  been  adopted  and  acted  upon  by  the 
Courts  in   India,  and  such  adoption  has  been  recog- 
VOL.  V.  r  1 


250  CASES    IN    THE    PEIYY    COV'Sm. 

1851-2.       nised   and    acted   upon  by  this  jurisdiction,  and  the 
Her         C^ommittee  considers  that  such   application  of  the  Sta- 

EucKMVBOYE  ^^^^®  ought  uot  uo-w  to  b<3  que»ti-oned,  vrhateYer  doubts 
^'-       ^    might  have  originally  esiisted  on  the  subject. 

MoTTicHUNL).  The  Statute  being  applicable  to  Ifidki,  it  becomes 
necessary  to  consider,  whi^ther  a  residence  in  Indiuy 
but  out  of  the  teri-itories  itnder  the  gnvernment  of 
the  East  India  Company,  is,  in  legal  import,  a  resi- 
dence "  beyond  the  seas"  within  the  meaning,  of  th© 
Statute,  21  James  I.,  c.  16,  sec.  7. 

These  words  "  beyond  the  seas"  are  of  extensive 
application  in-  the  law,  many  ancient  rights  being 
saved  by  the  Comnwn  I^aAv  to  persons  ''•  beyond  the 
seas  ;"  it  is,  therefore,,  of  considerable  importance  to 
ascertain  what  has  been  deemed  to  be  the  legal  im- 
port and  meaning  of  them,  because,  if  it  shall  appear 
that  they  have  long  been  used,,  in  a  sense  which  may 
not  improperly  be  called  technical,  and  have  been 
judicially  constnied  to  have  a  certain  meaning,  and 
have  been  adopted  by  the  Legislature  in  that  sense^ 
long  prior  ta  the  Statute,  21  James  I.,  e.  16,  the 
rule  of  construction  of  Statutes  will  require,  that  the 
words  in  the  Statute  should  be  constiTied  according 
to  the  sense  in  which  they  had  been  sf)  previously 
used,  although  that  sense  may  vary  from  the  strict 
literal  meaning  of  them. 

The  Statute,  21  James  I.,  e.  16,  was  the  first 
Statute  which  limited  the  period  in  which  personal 
actions  should  be  brought,  but  that  Statute  seems  to 
be  strictly  in  j^ari  materia  with  the  32  Henry  YIII., 
c.  2,  which  limited  the  period  during  which  real 
actions  should  be  brought,  and  also  with  other  Sta- 
tutes, which  may  be  called  Statutes  of  Limitation, 
such  as  the  Statute  of  Fines^  \Yhich  limited  the  period 
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lor   making   entry  and  taking  proceedings  to  avoid        ib51-2. 
fines.     The  object   of   the  provisions  in  all   the  Sta-  Her 

tutes  referred  to  is  the  same,  tliat  is,  to  give  effect  to  i^^jckmaboye 
the  maxii\L  "  Interest  reipublicw  ut  sit  finis  litiiim:"'  '"■ 

^  LULLOOBHOY 

The  words  "beyond  the  seas,"  as  before  stated,  Moxtichuxd. 
were  well  known  to  the  Common  Law,  before  the 
•enactment  of  any  Statute  containing  those  words ;  as 
in  th«  case  where  a  descent  was  cast  after  a  disseizin, 
the  entry  of  the  disseizor  was  tolled,  unless  the  dis- 
seizee was  beyond  the  seas ;  and  relief  fi'om  forfeiture, 
hy  default,  of  copyholds,  is,  in  many  cases,  allowed  by 
reason  of  th-e  defaulters  having  been  beyond  the  seas, 
as  in  Underhill  \.  Kelsey  {r>  Cro.  Jac.  226). 

The  question,  therefore,  is,  whether  the  words  '^out 
•of  the  realm,"  or  "  out  of  the  lands,"  or  "  out  of  the 
territories,"  a^pe  synonymous,  in  legal  import,  with  the 
words  "  beyond  the  seas."  To  arrive  at  a  correct 
•conclusion,  it  will  be  necessary  to  refer  to  the  various 
•Statutes  and  authorities. 

The  first  Statute,  relevant  to  this  subject,  is  the 
•Statute,  De  donis,  13  £dtv.  I.,  which  enacted,  that 
fines  in  certain  eases  should  be  void,  and  that  neither 
heirs  or  reversioners  need  make  any  claim,  though 
they  should  be  within  England,  This  enactment 
seems  to  have  referred  to  the  law  of  "  Continuall 
Olaime,"  which  was  subject  to  a  saving  in  favour  of 
persons  "  beyond  the  seas." 

The  Statute,  18  Edtv.  I.,  Stat  4,  makes  fines  bind- 
ing upon  all  parties  and  privies  '*  within  the  four 
seas," 

Littleton^  in  section  441,  treats  of  the  law  before 
the  Statute  of  Non-claim,  34  Edw.  Ill,,  c.  16,  and 
says,  "  So  it  is  proved,  that  if  a  stranger  that  hath  right 
unto  the  tenements,  if  he  were  out  of  the  realme  at  the 
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time  of  the  fine  levied,  &c.,  shall  have  no   dammage, 

though  that  hee  made  not  his  claim."      And  Lord  CoJce^ 

eSjkmaboye  ^^  ^^^  Second  Inst.,  p.  337,  in  reading  upon  the  Statute 

V-  of  13  Edw.  I.,  says,  "  Hereby  it  may  be  gathered  (as  the 

MoTTicHUND.  law  was),  that  a  fine  at  the  Common  Law  did  not  bind 

a  stranger  that  was  within   age,  in  prison  or  beyond 

the    seas."     Further,    Littleton,    in    chapter    vii.,   on 

"  Continuall  Claime,"  section  439,  says,  in  reference 

to    excuse  for  "  Continuall   Claime,"  "  In  the  same 

manner  it  seemeth,  that  where  a  man  is  out  of  the 

realm e,    and   the    disseizor,    dieth    seized,    that   such 

discent  shall  not  hurt  the   disseizee,  but  for  that  hee 

could  not  make  continuall   claime,  it  seems  to  them, 

that  when  he  commeth  into  England  he  may  enter." 

It  will  be  observed,  that  in  this  section,  Littleton 
uses  the  words,  "  out  of  the  realme,"  and  "  commeth 
into  England,''''  in  reference  to  rights  which  had  been 
preserved  to  persons  who  should,  in  technical  lan- 
guage, be  "beyond  the  seas."  And  Lord  Coke,  in 
commenting  upon  this  section,  (260.  b)  says,  "//ors 
du  royaulme  {id  est),  extra  regnum ;  as  much  as  to 
say,  as  out  of  the  power  of  the  King  of  England  as 
of  his  crowne  of  England  ;  for,  if  a  man  be  upon  the 
sea  of  England,  he  is  within  the  kingdom  or  realme 
of  England,  and  within  the  ligeance  of  the  King  of 
England,  as  of  his  crowne  of  England.  And  yet 
altum  mare  is  out  of  the  jurisdiction  of  the  common 
law."  He  afterwards  says,  "And  note,  Jjittleton 
saith  not,  beyond  the  sea,  or  extra  quatuor  unaria,  for 
a  man  revera  may  be  intra  quatuor  maria,  and  yet  out 
of  the  realme  of  England.  But  intra  quatuor  maria, 
or  extra,  is  taken  by  construction  to  be  within  the 
realme  of  England,  or  the  dominions  of  the  same." 
In  the  above  statement  of  the  section  in  Littleton.^ 


ON  Al'I'E.VL    FROM    THE    EAST    INDIES. 


certain  words  have  been  omitted  which  arc  in  the 
section,  which  import  that  the  absen(;c  boyond  seas 
should  be  in  the  service  of  the  king,  but  those  words 
are  irrelevant  and  immaterial,  as  it  distinctly  appears 
in  subsequent  sections  and  commentaries,  and  in 
Bracton^  lib.  5,  fol.  436,  referred  to  by  Lord  CoJie^ 
"  that  the  being  in  the  king's  service  is  not  a  qualifi- 
cation attached  to  the  being  beyond  seas." 

In  Littleton,  section  440,  the  words  "  out  of  the 
realme"  and  "  within  the  realme,"  are  used  ten- times 
in  reference  to  this  saving,  by  being  "  bej^ond  the 
seas,"  and  the  comments  upon  this  section,  (261.  a, 
261.  b,)  which  treat  at  large  the  proper  mode  of  plead- 
ing in  reference  to  this  subject,  frequently  adopt  the 
expression  "  out  of  the  realme." 

It  appears  to  the  Committee  that  these  Statutes  and 
commentaries  establish,  that  the  words  "  being  out  of 
England,''''  "  out  of  the  realme,"  and  "  beyond  the 
seas,"  were  deemed  to  be  synonymous  in  legal  im- 
port ;  and  the  several  Statutes  relating  to  fines  have 
also  a  bearing  upon  the  question. 

The  Statute,  1  Rich.  III.,  c.  7,  s.  3,  binds  all  par- 
ties by  the  fine,  except  those  "  out  of  this  realm  of 
England.''''  And  in  section  6,  actions  are  saved  if  brought 
within  five  years  after  come  "  within  this  land." 
The  4  Hen.  YII.,  c.  24,  refers  to  persons  "  out  of  the 
realm."  The  23  EUz.,  c.  3,  s.  3,  saves  writs  of 
error  to  recover  fines  to  persons   "  beyond  the  seas." 

The 
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9,   s.    3,   on  the   same  point. 


The  27   Eliz.,  c 

saving  is  also  to  persons  "  beyond  the  seas. 
There  is  a  material  case  reported  in  F'dsherherf  8 
Abr.  under  the  title  of  "  Continuall  Claime  et 
non  Claime,"  and  which  is  cited  in  S towel  v.  Lord 
Zouch  (1  riowden,  376).     Fit^'hcrbcrt  is,  of  course,  of 


Highness 
buckjjaboye 
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1.851-2,  the  liigliest  autliority,  and  Lord  Elletiborough  said, 
Her  that  no  better  authority  than  Plow  Jen  could  be  cited. 
The  case  is  thus  stated.  In  the  8th  Rich,  II.,  a  party 
^'-  i^leaded  in  bar  a  fine,  levied  before  the  Statute  of  ISTon- 

MoTT.cHrM).  claim,  and  alleged,  that  the  Plaintiff  was,  a  year  and  a 
day  after  the  fine  levied,  within  the  four  seas,  and  did 
not  claim.  The  Plaintiff  replied,  that  he  was  at  that 
time  in  Scotland  the  whole  year  and  a  day,  without 
that  he  Avas  in  England.  And  it  was  held,  that  Scot- 
land being  another  land  and  another  realm  by  itself, 
the  replication  was  sufficient. 

The  right  of  entry  of  a  disseizee,  in  the  absence  of 
continual  claim,  being  by  the  Common  Law  saved  by 
an  absence  "  beyond  the  seas,"  this  case  shows,  that 
Scotland^  being  out  of  the  re^lm,  was  within  the  sav- 
ing being  "  beyond  the  seas."  Further,  the  case  itself 
referred  to  a  saving  in  a  Statute  expressed  in  the 
words  "  beyond  the  seas."  But  Fltzherbert,  by  re« 
porting  the  case  under  the  head  of  '*  Continuall 
Claime  et  non  Claime,"  evidently  meant,  that  a  resi- 
dence in  Scotland  would  also  be  within  a  Common 
Law  saving  expressed  in  the  same  words. 

Lord  Coke's  Commentaries,  2G0.  a  and  260.  b,  upon 
Littleton,,  sec.  439  and  440,  will  be  found  quite  con- 
firmatory of  the  principle  of  the  decision  before 
mentioned. 

The  Statute  of  the  32  Hen,  VIIL,  c.  2,  is  imme- 
diately in  connection  with  the  21  James  L,  c.  16, 
That  Statute  first  required,  that  all  real  actions  should 
be  brought  within  a  definite  number  of  years  by  all 
persons  within  the  realm,  and  saved  the  remedies  to 
other  persons  within  certain  periods  after  coming 
within  the  realm,  and  it  was  correctly  asserted  by 
Wcddcrburn^    of    counsel  in    the    case    of    King   v. 
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Walker^  hereafter  mentioned^  that  Sir  Robert  Brooke^       iSoi-z. 
a  very  high  authority,   in  his  le^anied  readings  upon  Hkr 

this  Statute,   always  considered  and  used   the  words  r^/k;x"aboyb 
"  out  of  the  realm"   as  synonymous  with  the  words  '■• 

"  beyond  the    seas.        Ihe    passage    reierrcd    to    m  Mottichuxd, 
Brooke  Avill  be  found   in   the   seventh  lecture^  P^o^ 
121,  and  in  the  eighth   lecture^   pages  121    and  125. 

In  s€«tion  2  of  the  Statute,  21  James  I,,  c.  15,  it 
is  enacted,  that  if  any  person  being  entitled  to  writs 
in  real  actions,  &c.,  shall  be  "  beyond  tJie  seas," 
then  such  persons'  rights  are  saved  to  them  for  ten 
years  after  coming  into  this  realm  ;  and  in  section  7, 
it  is  enacted,  that  if  persons  entitled  to  bring  personal 
actions  shall,  when  the  cause  of  action  accrues,  be 
"  beyond  the  seas,"  then  such  persons  may  sue  within 
the  limited  period,  after  they  shall  have  returned  from 
*'  beyond  the  seas." 

The  Statute,  4  Anne^  c,  16,  saves  the  right  of  cer- 
tain actions  in  reference  to  the  words  "  beyond  the 
seas." 

There  are  two  decisions  upon  the  Statute  of  21 
James  1.,  c.  16,  to  which  it  is  necessary  to  advert. 

The  case  of  King  v.  Walker  (1  W.  Bla.  286),  in 
which  to  an  action  of  assumpsit  the  Defendant  pleaded, 
non  assumpsit  infra  sex  unnos.  The  Plaintiff  replied, 
that  he  had  been  resident  in  foreign  parts  out  of  the 
kingdom  of  England,  to  Avit,  at  Glasgoiv^  in  Scotland. 
The  Defendant  demurred.  The  Court  held  the  repli- 
cation bad,  upon  the  ground,  that  by  the  Act  of  Union, 
Scotland  became  part  of  the  realm  of  Great  Britain^ 
and  was  no  longer  "  beyond  the  seas,"  which  words 
were  satisfied  only,  by  a  party  being  beyond  what 
constitutes  the  realm  for  the  time  being.  Wed- 
derhurn,    in    support    of    this     replication    said,   that 
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^.^^^ly      persons  out   of   tlie  jurisdiction  of  the  Courts  of  the 
Hek         country,  though  not  literally  "  beyond  the   seas,"  or 
KuciaiABOYE  out   of  the  King's   subjection,   were  yet   within  the 
T-.,,^'  „  ^r    saving  of  the  Statute,  and  referred  to  Brooke's  readinsr 
MoiTicHu.ND.  before  mentioned  ;  but  Bcnnison,    Justice,   said,  this  a 
new  experiment,   and  that  the  Statutes  of  Limitation 
of  James  and  Anne  were  both  express,  that  the  party  to 
be  excused  must  be  "  beyond  the  seas,"  and  that  he  did 
not  understand  what  the  replication  meant,  by  "foreign 
parts,"  and  that  the  party  must  be  "  beyond  the  seas," 
Avhich  was  the  old  and  true  expression  ;   and  added, 
that  "  before  the  Union,  England  was  an  island   of 
itself  ;  since  the  Union,  Scotland  is   made  part  of  it." 
From   the  observations   of    Wibnot,  Justice,   it  would, 
seem  that  the  word  "  Island^^  is  stated  by  mistake  of 
the  reporter,   instead  of  kingdom.      Wilmof,  Justice, 
said,    "  There  is  no  such  kingdom  as  England  now. 
Plaintiff,  therefore,  while  in  Scotland,  was  not  out  of 
the  realm.     Besides,    that   is   not   now  the  phrase  : 
the  Legislature,  by  altering  it  to  beyond  the  seas,  at 
such  a  critical  juncture,  seems  to  have  pointed  at  this 
very  case  of  dwelling  in  Scot  land. ^^ 

The  alteration  here  spoken  of,  perhaps  referred  to 
the  adoption  of  the  words  ''beyond  the  seas"  in  this 
Statute,  while  the  words  in  32  Hen.  YIIL,  c.  2,  were 
"  out  of  the  realm." 

The  experiment  referred  to  by  Mr.  Justice  Dennison 
was  the  attempt  to  make  the  words,  "  out  of  the  juris- 
diction of  the  Court,"  synonymous  with  the  words 
"  beyond  the  seas." 

The  substance  of  the  determination  is,  that  the 
words  "beyond  the  seas,"  within  the  meaning  of  the 
saving  clause,  could  only  be  satisfied  by  the  party 
being  out  of  what  should  constitute  the  realm,  for  the 
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time  being,  and  that  Scotland^  at  the  time  of  the  plea        iS5i-2. 

being  part  oi  the  realm,  was,  therefore,  not  within  the  Her 

Highness 

saving.  EUCKUABOYE 

The  decision  so  understood  is   consistent  with,   and    ^       "■ 

'  LULLOOBHOT 

to  the  same  effect  as,  the  case  reported  in  Fitzherhert,    Mothchund. 

and  cited  in  Ploivden,,  and  with  the   doctrine  stated  in 

Lord  Cokes  Commentaries,  260.  b  ;  inasmuch  as  in  the 

time  of  Richnrd  II.,  Scotland  was  ''  out  of  the  realm," 

and,  therefore,  might  be  well  deemed  to   be  "  beyond 

the  seas,"  within  the  Statute  ;  and  at  the  time  of  the 

case  of  King  v.    Walker,  Scotland  had  become  part  of 

the  realm  of  Great  Britain,  and,  therefore,  had   ceased 

to  be  "  bej'ond  the  seas,"  within  the  meaning  of  the 

Statute.     After  the  Union  with   Scotland,    difficulties 

arose  in    regard  to    the  effect    of  writs    of  ne   e.reat 

regno,  which,  while  restraining  the  parties  from  going 

out  of  the  realm,   permitted  them  to  go   to  Scotland, 

which  was  out  of  the  jurisdiction  of  the  Court,  and  it 

was  deemed  necessary  to  alter  the  writ  and  the  recos- 

nizance,   by  extending  the  restraint  to   Scotland  by 

name. 

The  case  of  Lane  v.  Bennett  (1  Mee.  &  Wels. 
70)  calls  for  some  remark.  The  Plaintiff,  in  an- 
swer to  a  plea  of  the  Statute  of  Limitations,  re- 
plied, the  residence  of  the  Defendant  in  Ireland. 
Issue  was  taken  upon  the  replication,  and  a  ver- 
dict found  for  the  Plaintiff'.  A  motion  was  after- 
wards made  by  the  Defendant  to  enter  judgment  for 
him,  non  obstante  veredicto,  upon  the  ground,  that 
Ireland  was  not  now  a  place  beyond  the  seas  within 
the  4  Anne,  c.  16,  s.  19.  The  Court  discharged  that 
rule  upon  the  authority  of  a  decision  by  Lord  Holt,  in 
a  case  erroneously  cited,  as   the  case  of  Nightingale  v. 

YOL.  V.  G  1 
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1851-2.  Adams  (1   Show.  91),  but  the  case  intended  was  an 

Hee  Ano7iymoiis  case  (1  Show.   61),  in  which  Lord  Holt  is 

EucKMABOYs  I'eported  to  have  held  upon  consideration,   upon  the 

"•  Statute  of  Limitations,  21  James  L,  e 

LXJLLOOiHOY 


,    ^j.    ry^n,^o    J..,    v..     AW, 


MoTTicHu^'D.  vras  "  beyond  the  seas"  within  the  meanins^  of  that  Sta- 
tute.  Lord  Ahinge)\  in  delivering  judgment  in  Lane  v. 
Bennett,  entered  largely  into  the  question  of  the  legal 
import  of  the  words  "  beyond  the  seas,"  and  referred 
to  many  of  the  Statutes  before  me-ntioned,  and  to 
Littleton  and  Lord  Coke's  Commentaries  as  authorities, 
that  the  words  "  beyond  the  seas"  and  "  out  of  the 
realm,"  had  been  used  as  synonymous  in  legal  mean- 
ing, but  decided  that  Ireland  continued  to  be  a  place 
''  be^'ond  the  seas,"  notwithstanding  the  Act  of  Union. 
The  case  of  King  y.  Walker  is  mentianed  in  the  judg- 
ment by  Lord  Ablnger,  as  a  decision  negativing  that 
the  words  "  beyond  the  seas"  and  "  out  of  the  realm" 
are  synonymous,  but  it  may  be  doubted  whether  that 
yiew  of  the  decision  Was  correct.  It  woukl  rather 
seem,  as  before  stated,  that  the  Court  hekl,  that  the 
meaning  of  the  expression  "  beyond  the  seas"  was  be- 
yond, or  ''  out  of  the  realm,"  and  that  at  the  time  of 
the  replication,  Scotland  was  not  "  out  of  the  reahn," 
and,  therefore,  not  '^beyond  the  seas,"  and  conse- 
quently not  yvithiu  the  saving.  The  judgment  alsO' 
referi-cd  to  a  note  in  Jenkins'' s  Eight  Centuries  Rep. 
Case  18,  that  since  the  Union,  a  husband  while  in 
Scotland  would  not  be  deemed  beyond  the  seas  so  as 
to  create  the  presumption  of  non  access. 

In  the  case  of  Battershg  y.  Kirk  (2  Bing.  ]S'.  C. 
584),  it  was  also  held,  that  Ireland,  for  the  purpose  of 
that  decision,  was  a  place  "  beyond  the  seas."  The 
question   was,  whether  goods   landed  in  the   B-ris-tol 
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Docks  were  liable  to  the  dues  imposed  by  the  Bristol        iB,5i-r. 
Dock  Acts,   upon  goods   imported  from  parts  beyond  Hee 

the  seas.     The  ease  underwent  an  elaborate  argument  rcckmaboye 
upon  the  effect  and  construction   of  several   Statutes    ^      ^• 

^  ,  .  .  LCLLOOBHOY 

relating  to  the  trade,  navigation,  and  various  other  Moiticuum*. 
matters  connected  with  Ireland,  all  -of  Avhich  are 
foreign  to  this  case.  The  judgment  turned  entirely 
upon  the  construction  of  thoso  Statutes,  and  with 
reference  to  them,  goods  from  Ireland  landed  in  the 
Bristol  Docks  were  deemed  to  be  subject  to  the  dues 
imposed  upon  goods  imported  from  parts  beyond  the 
seas.  That  case.,  therefore,  does  not  seem  to  have 
any  application  to  the  present  case. 

The  Committee,  therefore,  are  of  opinion  that  the 
Statute  of  Limitations  must  at  this  time  be  deemed 
to  be  applicable  to  India  ;  and  that  to  construe  the  7th 
section  literally  would  be  to  withhold  the  benefit  of  a 
saving  from  India,  which  it  was  intended  by  the  Legis- 
lature should  prevail  vvdiere  the  Statute  was  contem- 
plated to  operate  at  all,  that  is  in  England,  and  that 
it  would  be  contrary  to  reason  and  justice  to  hold,  that 
the  Legislature  should  be  deemed  to  have  intended 
that  the  Statute  should  become  operative  in  an}^  place 
where,  by  a  due  construction  of  the  7th  section,  the 
saving  could  not  apply, 

A  necessity  that  the  words  "  beyond  the  seas" 
should  be  construed  literally,  would  create  a  great 
doubt  of  the  correctness  of  the  decisions  which  hold 
the  Statute  to  be  applicable  to  India,  but  if  those 
words  legally  construed  will  give  to  India  all  the  benefit 
which  the  Legislature  intended  the  Statute  should  be- 
stow, the  adoption  of  the  Statute  in  India,  in  that  case, 
seems  to  be  fi»ee  from  objection,  as  the  policy  of  the 
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1851-2.  Statute  seems  equally  applicable  to   India  as  to  Eng- 

Her  land.     And,  upon  a  review  of  the  Text  books,  Statutes 

EucKMABOYE  ^^^^  declsioiis,  we  are  of  opinion,  that  the  words  of  the 

^-  Statute,   21    James  1..   c.  16,    "  beyond  the   seas"  are 

LrLLOOBHOY  '   .  L  . 

MoTTicHUKD.  in  legal  import  and  eiiect  synonymous  with  the  words 
"  out  of  the  territories"  and  "  out  of  the  realm,"  and 
that  the  replication,  therefore,  discloses  a  valid  answer 
to  the  Defendant's  plea. 

If  the  words  of  the  replication  are  equivalent  to 
the  words  "  beyond  the  seas,"  then  the  Plaintiff  is 
within  the  express  provision  of  the  7th  section,  and 
the  Statute  would  be  no  bar.  It  is  no  answer  to  say, 
that  the  party  might  sue  or  be  sued  during  the  whole 
time,  by  reason  of  a  constructive  inhabitancy.  That 
might  probably  give  the  Court  jurisdiction,  but  will 
not  prevent  the  express  operation  of  the  7th  section. 
A  Plaintiff  may  be  in  England  for  six  years,  but, 
nevertheless,  if  he  be  in  prison  when  the  cause  of 
action  arises,  during  the  whole  period,  he  may  sue 
when  he  comes  out  of  prison,  notwithstanding  that 
he  might  have  commenced  an  action  at  any  moment 
whilst  he  was  in  prison,  if  he  had  so  thought  fit.  The 
words  of  the  7th  section  are  express,  and  the  Plaintiff 
is  within  them. 

The  case,  therefore,  as  regards  this  question  stands 
in  this  predicament,  that  if  the  Statute  of  James  does 
not  operate  in  India^  the  plea  is  bad  ;  and  if  it  does 
operate,  the  replication  contains  a  legal  answer  to  it. 
And,  therefore,  quo  cunque  via  data,  the  appeal  upon 
this  point  ought  to  be  allowed. 

But  it  has  already  been  stated,  that  the  plea  is  ob- 
jected to  upon  another  and  distinct  ground,  namely, 
that  althouirh  the   Statute  of  Limitations  may  be  ap- 
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plicaLle  to  India,   yet  that    sncli  Statute  cannot  be        1851-2. 
pleaded  in  tliis  cause,  in  which   the  Phiintift'  and   De-  litu 

leudant  are  Hindoos.  Kuckmaboye 

If  the   recommendation   of   the   Committee,   which    ^       '"• 

'  LuLi.ooBnoY 

Will  be   founded  upon  the   opinion   before   expressed,    Muttichu>p. 

shall  be  confirmed  and  ad(^pted  by  Her  Majesty,  the 
appeal  will  be  allowed  irrespective  of  the  objection 
referred  to,  but,  as  that  objection  has  been  supported 
by  arguments  founded  upon  the  supposed  construc- 
tion of  the  Charter,  and  upon  an  alleged  inconsistency 
in  the  course  of  procedure  of  the  Supreme  Court  with 
the  provisions  of  the  Charter,  the  Committee  have 
deemed  it  expedient,  with  the  view  of  preventing 
future  litigation  upon  the  same  question,  so  far  as 
the  exj)ression  of  its  opinion  may  tend  to  effect  that 
object,  to  investigate  and  consider  the  merits  of  the 
objection  more  largely  than  was  necessary  for  the 
decision  of  the  present  case. 

The  course  of  procedure  in  the  Supreme  Courts 
necessarily  differs  from  that  which  prevailed  in  the 
[N^ative  Courts,  and  such  difference  may  frequently 
causesuitsto.be  determined  in  the  Supreme  Courts 
otherwise  than  the  same  would  have  been  determined 
if  they  had  been  instituted  in  the  Native  Courts ;  and 
the  question  may,  therefore,  frequently  arise,  whether 
such  judgments  of  the  Supreme  Court  ought  to  be 
deemed  to  be  inconsistent  with  the  Charter  where 
they  are  the  result,  not  of  the  application  of  any  law 
relating  to  the  "inheritance  and  succession  to  lands, 
rents,  and  goods,  and  all  matters  of  contract  and  deal- 
ing "  between  the  parties,  but  from  the  difference  in 
the  course  of  procedure  only  in  the  respective  Courts. 

It  is  necessary,  to  a  due  consideration  of  the  ques- 
tion, whether  the  plea  can  be  allo\ved  consistent   with 
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^^^-  the   pro  visions    of    the    Charter,    that   the    objection 

Hkr  against   the   plea  should  be  stated  with  precision  and 

EucKJiAuoTE  accuracy,  because  it  should  be  observed  in  the  outset 

^   ^/-  that  the  plea  does  not  raise  any   question   relating;   to 

LtTLLooBnoY         .  ,   ■■-  , 

MoxxicHu.ND.  *' inheritance  and  succession  to  lands,  rents,  and  goods, 
and  to  all  matters  of  contract  and  dealing"  bot^Yeen 
the  parties  ;  and  that  the  validity  of  the  plea  does  not 
depend  upon  the  application  of  any  law  or  usage  re- 
lating to  any  of  those  matters,  but  that  the  validity 
of  the  plea  depends  upon  the  question,  whether  the 
course  of  practice,  or  procedure,  as  it  is  called,,  under 
the  authority  of  which  it  is  pleaded,  is  consistent  with 
the  Charter. 

The  substance  of  the  objection  to  the  plea  seems 
to  be,  that  a  judgment  in  favour  of  the  Defendant, 
founded  upon  the  plea  of  the  Statute  of  Limitations, 
w^ould  be  a  determination  upon  the  rights  in  litigation 
between  Gentoos,  bv  virtue  of  a  different  law  than 
that  by  which  the  same  suit  would  have  been  deter-: 
mined  in  a  Xative  Court,  if  instituted  there.  And  it 
is  conceded  that  the  plea  would  not  have  been  avail- 
able in  a  Kative  Court. 

The  merit  of  this  objection  depends  upon  the  con- 
struction of  the  Charter,  to  which  it  is,  therefore, 
necessary  to  refer. 

The  Charter  contains  four  sections,  which  relate  to 
the  question,  the  29th,  37th,  38th,  39th. 

The  29tli  section  is  the  governing  section  upon  this 
point,  and  is  to  the  following  effect,  namely,  that  in  suits 
between  Mahomedans  or  Gentoos,  their  inheritance 
or  succession  to  lands,  rents,  and  goods,  and  all  mat- 
ters of  contract  and  dealing  between  party  and  party, 
shall  be  determined  by  the  laws  and  usages  of  the 
Mahomedans  and   Gentoos   respectively,   or  by  such 
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laws  and  usages  as  the  sariio   would  have  been  deter-         I80I-2. 

mined   if    tlie    suit   had   been   brought   in   a   native  Heu 

/-I        J  '  ITtghness 

L  ouri.  Rlckmaboye 

The  37th  section   requires   tlic  Court  to   frame  pro-  ^'• 

.     .     ,  ,,         .        ..,        .  -,       Ltlloobitoy 

cesses,  m  criminal  as  well  as  m  civil  suitSj  and  the  Moxxichuino. 

rules  for  the  execution  of  such  proces;?es,  with  an 
especial  attention  to  the  religion,  manners  and  usages 
of  the  inhabitants,  and  the  circumstances  of  the 
country,  so  far  as  the  same  could  consist  with  the 
due  execution  of  the  law  and  the  attainment  of  jus- 
lice. 

There  are  t^^'o  other  sections  in  the  Charter  (the 
38tli  and  39th),  which  show  that  it  was  not  intended 
that  the  Charter  Court  should  adopt  the  course  of 
procedure  which  prevailed  in  the  Xative  Courts,  but 
that  the  suits  between  Gentoos  and  between  Maho- 
medans,  in  such  Courts,  should  bo  by  a  course  of  pro- 
cedure, to  be  framed  by  the  Charter  Court  of  itself. 

It  will  be  observed,  that  although  the  Charter  pro- 
vides that  the  law,  which  would  be  administered  in 
the  Native  Courts  in  the  specified  cases,  should  also 
be  adopted  in  the  like  cases  in  the  new  jurisdiction, 
yet  the  form  of  procedure  in  the  Native  Court  was  not 
to  be  imported  in  the  new  Court,  but  that  the  new 
Court  was  to  frame  its  own  course  of  procedure, 
having  regard  to  the  law  by  which  its  decisions  were 
to  bo  governed  in  suits  between  Gentoos  and  between 
Mahomedans. 

Considering  the  different  rules  of  evidence,  modes 
of  purgation  and  proof,  and  the  numerous  other  dis- 
tinctions, in  form  and  substance,  necessarily  resulting 
from  the  different  systems  of  religion  and  government 
applicable  to  the  different  Courts,  it  is  obvious,  that 
the  forms  of  procedure  in  the  Native  Courts  could  not 
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1S51-2.     ije  imported  into  the  Supreme  Court,  to  be  presided 

Hee        over  by  English  Judges ;   and,  accordingl}',  the   duty 

EucjcMAiBOYE  ^^  imposed  upon  the  Supreme  Court  to  frame  rules, 

'-'•  orders,  and  processes,  for  the  conduct  and  prosecution, 

LCLLOOEiroY     .  ,  ^  . 

MoTTicHUND.  m  that  Court,  of  the  suits  referred  to.  That  duty 
could  only  be  eifectuall}'  performed  by  attaching  cer- 
tain consequences,  results,  or  penalties,  to  the  non- 
observance  of,  or  to  a  departure  from,  the  ordained 
rules  and  course  of  procedure,  some  of  which  conse- 
quences might  lead  to  a  determination  of  the  suit 
upon  j)oints  independent  of  the  merits  involved  in  the 
cause,  or  the  law  applicable  to  the  cause  of  action,  or 
matters  in  litigation,  and  it  would  be  difficult  to  main- 
tain that  a  determination  of  the  suit,  under  such  cir- 
cumstances, would  be  inconsistent  with  the  Charter. 

The  Charter,  while  creating  the  new  Court,  pro- 
vided for  two  objects.  The  one  object  was,  that  the 
rights  of  Gentoos  and  Mahomedans,  in  regard  to  the 
matter  specified  in  the  Charter,  should  be  adjudged 
in  the  new  jurisdiction,  according  to  the  laws  by  which 
they  would  have  been  determined  in  a  Xative  Court. 
The  other  was,  that  the  course  of  procedure  in  the 
new  jurisdiction,  by  which  such  law  was  to  be  admi- 
nistered, should  be  consonant  with  the  religious  feel- 
ings, usages,  and  manners  of  the  native  suitors. 

The  first  object  seems  to  have  been  attained  by 
placing  Gentoo  and  Mahomedan  suitors  in  the  Charter 
Court  in  the  position  in  which,  by  the  comity  of 
nations,  parties  are  placed  who  sue  in  the  Courts  of 
one  country,  in  respect  of  rights  or  causes  of  action 
which  had  their  origin  in  a  foreign  country.  In  such 
suits  the  lex  fori  adjudicates  upon  the  rights  and  mat- 
ters in  litigation,  according  to  the  law  of  the  country 
where  the  rights  or  causes  of  action  arose  ;  and,  con- 
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Bistently   with  that  course,   the  Charter  provides,  that        1851-2. 
Gentoos    aud    Mahomedans,    who    live   aud   conduct  Her 

their  transactions  under  certain  systems  of  law  and  EucKMiBoYB 
government  peculiar  to  them  respectively,  shall  have  '"• 

,  1      .         .     ,    ,  T  (.  .  •  1        •  -I      T  .  ■,  LULLOOBHOY 

their  rights  and  causes  oi  action  decided  upon,  m  the    Mottichund. 
Supreme  Court,  by  the  same  law  by  which  they  would 
have  been  deterq^iined  in  a  I^ative  Court. 

It  was  confided  to  the  Court  to  secure  the  second 
object,  by  establishing  rules,  orders,  and  processes  for 
the  regulation  of  causes  in  the  Supreme  Court,  be- 
tween Gentoos  and  between  Mahomedans. 

Upon  the  part  of  the  Defendant,  it  is  contended, 
the  plea  is  valid  and  warranted  by  the  Charter,  not- 
withstanding that  such  plea  would  not  have  been 
available  if  the  suit  had  been  instituted  in  a  K"ative 
Court. 

The  arguments  in  support  of  the  plea  are  founded 
upon  the  legal  character  of  a  law  of  limitation  or 
prescription,  and  it  is  insisted,  and  the  Committee 
are  of  opinion,  correctly  insisted,  that  such  legal  cha- 
racter of  the  law  of  prescription  has  been  so  much 
considered  and  discussed  among  writers  upon  juris- 
prudence, and  has  been  so  often  the  subject  of  legal 
decision  in  the  courts  of  law  of  this  and  other  coun- 
tries, that  it  is  no  longer  subject  to  doubt  and  uncer- 
tainty. In  truth,  it  has  become  almost  an  axiom  in 
jurisprudence,  that  a  law  of  prescription,  or  law  of 
limitation,  which  is  meant  by  that  denomination,  is  a 
law  relating  to  procedure  having  reference  only  to  the 
lex  fori. 

It  is  said,  in  Storjfs  Conflict  of  Laws  (a),  in  the 
course  of  section  579,  that  "  the  law   of  prescription 
of  a  particular  country,  even  in  a  case  of  contract  made 
(«)  Edit.  1841. 
VOL.  V.  H  1 
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1851-2.        iji  g^^ch  country,  forms  no  part  of  the  contract  itself, 

Hek         but  merely  acts  upon  it  ex  jjost  facto  in  case  of  a  suit, 

EucKMABOYE  ^^  cannot  properly  be  deemed  a  right  stipulated  for, 

*'•  or   included   in   the    contract.       Even   these   foreisrn 

LULLOOBHOY  ,  ... 

MoTTicHUND.  jurists  do  not  pretend  that  the  prescrijDtion  of  a  coun- 
try, where  a  contract  is  made,  constitutes  a  part  of 
the  contract."  ^ 

And,  in  section  580,  in  contending  against  a  passage 
in  Baldus^  he  says,  "  The  question  is,  whether  it  is  a 
matter  of  the  original  merits,  as,  for  example,  a  ques- 
tion of  the  original  validity,  or  interpretation,  or  dis- 
charge Oi  a  contract,  or  whether  it  is  a  matter  touch- 
ing the  time  and  mode  of  remedial  justice,  which  is 
proviued  by  law  to  redress  grievances,  or  to  prevent 
wrongs,  or  to  suppress  vexatious  litigation."  And,  in 
a  subsequent  part  of  the  section,  he  says,  "  Consi- 
dered in  their  true  light.  Statutes  of  limitation  or 
prescription  are  ordinarily  simple  regulations  of  suits 
and  not  of  rights.  They  regulate  the  times  in  which 
rights  may  be  asserted  in  Courts  of  Justice,  and  do 
not  purport  to  act  upon  those  rights."  And  then  he 
adds,  "  Pothier  veiy  properly  treats  prescription,  not 
so  much  as  'an  extinguishment  of  the  debt  or  claim, 
as  an  extinguishment  of  th«  right  of  action  therein. 
And  this  is  precisely  the  manner  in  which  the  subject 
is  contemplated  at  the  common  law,  as  well  as  by 
many  foreign  jurists." 

Consistently  with  this  vieWj  while  the  Courts  of 
almost  all  civilised  countries  entertain  causes  of  action 
which  have  originated  in  a  foreign  "country,  and  adju- 
dicate upon  them  according  to  the  law  of  the  country 
in  which  they  arose,  yet  such  Courts  respectively  pro- 
ceed according  to  the  prescription  of  the  country  in 
which  it  exercises  its  jurisdiction. 
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In  section  576  of  Stonfs  Conflict  of  Laws,  the  law        1851-2. 
is  thus  succinctly  expressed  :  "In  regard  to  Statutes  of  Her 

limitation  or  prescription  of  suits,  there  is  no  doubt    ji^-cKMABovE 
that  they  are  strictly  questions  affectinor  the  remedy,    ^      ^• 
and  not  questions  upon  the  merits.     They  go  ad  litis   Mottichund, 
07'dmationem,   and  not  ad  lilis  decisionem,  in  a  just 
juridical  sense.     The  object  of  them  is  to  fix  certain 
periods,  within  which  all  suits  shall  be  brought  in  the 
Courts  of  a  State,  whether  they  are  brought  by   or 
against  subjects,  or  by  or  against  foreigners.     And 
there  can  be  no  just  reason,   and  no   sound  policy, 
in  allowing  Jiigher  or  more  extensive  privileges   to 
foreigners,  than  are  allowed  to  subjects.     Laws,  thus 
limiting  suits,  are  founded  in  the  noblest  policy." 

Then  follow  many  important  observations,  showing 
the  wisdom  and  justice  of  the  law  of  prescription,  but 
which  will  not  aid  in  the  investigation  of  the  question 
under  consideration. 

In  section  577,  Mr.  Justice  Stors/  proceeds,  *'  It 
has  accordingly  become  a  formulary  in  international 
jurisprudence,  that  all  suits  must  be  brought  v/ithin 
the  period  prescribed  by  the  local  law  of  the  country 
where  the  suit  is  brought,  (kx  fori^)  otherwise  the 
suits  will  be  barred  ;  and  this  rule  is  as  fully  recog- 
nised in  foreign  jurisprudence  as  it  is  in  the  common 
law.  Not,  indeed,  that  there  are  no  diversities  of 
opinion  upon  this  subject ;  but  the  doctrine  is  esta- 
blished by  a  decisive  current  of  well-considered  autho- 
rities." The  author  then  quotes  numerous  foreign 
writers  on  jurisprudence,  in  confirmation  of  the  law 
as  stated  in  the  text.  The  author  also  refers  to  seve- 
ral cases,  in  which  the  Courts  of  law  of  this  country 
have  acted  in  conformity  with  the  principles  there 
stated.     A  summary  of  those  cases  will  be  found  in 
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1851-2.  the  note  to  the   case  of  Mostpi  v.  Fahrigas  (1  Smith's 

Her  Leading  Cases,  367),  and  the  case  of  Hiiher  v.  Steiner 

^ciSSIy^  there  mentioned,  and  reported  in  2  Bing.  N.  C.  202, 

^      '"'  is  a  leading;  authority  upon  the  subiect. 

LULLOOBHOY  rrn  J        i.  ,i 

MoTxicHUND.  Ihere  are  two  cases  which  mark  distinctly  the 
application  of  the  law  as  stated  in  Stor?j.  The  case 
of  The  British  Linen  Company  v.  Drummond^  which 
was  a  suit  in  England,  upon  a  contract  made  in  Scot- 
land, where  the  prescription  is  forty  years.  The  Plain- 
tiffs sued  in  England,  where  the  Defendant  pleaded 
the  Statute,  21  James  I.,  c.  16,  which  was  held  to 
be  a  good  plea. 

Huber  v.  Steiner  was  a  suit  in  England,  upon  a 
promissory  note  made  in  France,  where  the  prescrip- 
tion is  shorter  than  in  England.  The  suit  was  com- 
menced in  England  after  the  expiration  of  the  French 
prescription,  but  within  six  years.  The  Defendant 
pleaded  the  French  prescription,  but  which  was  held 
to  be  a  bad  plea. 

It  appears  to  the  Committee,  after  much  considera- 
tion, that  the  plea  is  an  admissible  and  valid  plea  in 
this  suit,  and  that  the  allowance  of  it  is  alike  con- 
sistent with  the  29th  section  of  the  Charter  as  with 
the  37th  section,  the  terms  of  which  section  have  been 
already  stated. 

The  37th  section  of  the  Charter  has  been  com- 
mented upon,  as  tending  to  show  that  no  course  of 
procedure  in  the  Charter  Court  can  be  valid  and  con- 
sistent with  the  Charter,  which  should  authorise  a 
judgment  in  a  suit  between  Gentoos,  founded  upon 
any  law  other  than  that  by  which  the  same  suit  would 
have  been  determined  in  a  native  Court ;  but,  on  an 
attentive  perusal  of  that  section,  it  will  be  found  to 
refer  only  to  process  and  its  execution,  and  that  no 
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restriction  or  duty  is  imposed  upon  the  Supreme 
Court  in  regard  to  the  processes  and  the  rules  and 
orders  for  the  execution  of  them,  except  that  they 
shall  be  respectively  framed  with  an  especial  attention 
to  the  religion,  manners,  and  usages  of  the  native  in- 
habitants, and  accommodating  the  same  to  the  cir- 
cumstances of  the  country,  so  far  as  the  same  could 
consist  with  the  due  execution  of  law,  and  the  attain- 
ment of  substantial  justice. 

This  section  is  merely  auxiliary  to  the  29th  section, 
and  does  not  extend  its  effect  in  relation  to  the  ques- 
tion of  the  validity  of  the  plea ;  and,  supposing  a  plea 
could  be  held  to  be  included  in  the  word  "process," 
there  is  no  ground  for  saying  that  it  is  inconsistent  or 
repuguant  to  any  part  of,  or  any  matter  contained  in, 
this  section. 

The  fallacy  which  is  imputed  to  the  argument 
against  the  plea,  is,  that  it  confounds  a  determination 
of  the  suit,  with  the  determination  of  the  right  or 
cause  of  action  in  litigation  in  the  suit;  whereas  it  is 
said,  that  a  judgment  for  the  Defendant  upoQ  this  plea 
will  be  no  determination  founded  upon  any  law  re- 
lating to  the  rights  or  merits  involved  in  the  cause  of 
action,  the  judgment  will  be  consequential  upon  what 
may  be  deemed  to  be  in  default,  on  the  part  of  the 
Plaintiff  in  the  proceedings  in  the  lex  fori.  The  Su- 
preme Court  was  to  frame  a  course  of  procedure,  and 
it  would  be  incident  to  that  duty  to  enforce  conformity 
to  such  course  by  attaching  certain  consequences  to 
default,  departure,  or  disobedience.  The  time  for 
appearing,  for  declaring,  for  pleading,  and  for  taking 
the  several  steps  in  the  cause,  and  the  forms  of  the 
several  proceedings,  would  all  be  within  the  j)rovince 
of  the  Court  to  prescribe,  and  consequently  within  its 
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iSoi-2.        authority  to  give  a  judgment  for  Plaintiff  or  Defen- 

iier        daut,  as  the  penalty  for  defaults,  disobedience,  or  de- 

HiGHNEss     partures  from  the  prescribed  rules.     The  Court  could 

EUCKMABOYE    ^  ...... 

V.  not  exercise  its  jurisdiction  effectually  without  such  a 

Ltjlloobhoy 
MoTTicHUND..  power. 

It  may  be  asked,  would  the  Charter  be  contravened 
by  a  judgment  upon  a  demurrer  for  imperfect  plead- 
ing, or  a  judgment  of  }ioii  pros  for  not  declaring, 
or  a  judgment  by  default  for  not  pleading,  applying, 
(fee.  ?  in  each  of  which  cases,  unless  the  practice  of  the 
Charter  Court  should  be  in  exact  conformity  with  the 
Native  Court,  the  suit  would  be  determined  by  a  law 
other  than  that  by  which  it  would  have  been  deter- 
mined in  a  l^ative  Court ;  but  that  the  Charter  would 
be  thereby  contravened,  it  seems  difficult  to  maintain. 
A  judgment  for  the  Defendant  upon  the  plea  that  the"* 
action  was  not  commenced  in  due  time,  seems  of  the 
same  character  as  the  judgments  for  default,  or  de- 
;»arture,  before  referred  to. 

The  Charter  meddles  not  with  a  course  of  proce- 
dure in  the  Supreme  Court,  or  its  consequences,  w^hich 
shall  not  be  inconsistent  with  the  native  laws  relating 
to  the  contract,  trade,  or  dealing,  out  of  which  the 
litigation  may  arise,  and  which  shall  not  be  repugnant 
to,  or  in  violation  of,  the  religion,  manners,  and  usages 
of  the  natives.  The  determination  of  the  Supreme 
Court  upon  the  rights  arising  out  af  contracts,  tradings, 
or  dealings,  and  their  incidents,  must  be  consonant 
with  the  law,  religion,  manners,  and  usages  of  the 
Gentoos,  but  the  allowance  of  this  plea  will  not  con- 
stitute a  determination  relative  to  any  right  arising 
out  of  the  contract,  or  dealing,  to  which  the  cause  of 
^  action  refers,  and  the  course  of  procedure  by  which 

the  plea  is  allowed  is  not  otherv/ise  than  consonant 
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to  tliG  religion,  inannei-s,  and  usages  of  tlic  litigant      i8'ji-2. 
parties.  ilkk 

It  remains  only  to  repeat  the  opinion  of  the  Coin-  luciomlovK 

mittee,  that  the  iudcrment  i)ronounccd  in  tlie  Su])renie  ,       ^'• 

'  J        O  i  111  Lt'ij.uouhoy 

"Court  ought  to  be  reversed,  that  the  appeal  should  be  Mo-n-K'ncND-, 
allowed,  and  the  cause  be  remitted. 


John"  Robert  Douglas 


The      Collector      of 
Sheikh    Giiolam    Ahmud 
Lado  Begum     - 


AND 

Benares, 


Appellant) 


and  I  Respondents,* 


On  ajypetil  from  the  Sadder  Dewannij  Adawliit  at 
Allahabad, 

X^  this  case,  the  Appellant  brought  an  action  in  the 
Court  of  the  principal   Suclder  Amin  of  the   city   of 


the  Eight  Hon.  Sir  Edward  Eyan, 


llth  Dec. J 
1851. 

A  pui'clia.?ed 
^  Present:  Members  of  the  Judicial   Committee,— The   Eight   certain  vil- 
Hon.  Dr,  Lushington,  the  Eight  Hon.  T.  Femberton  Leigh,  and  ntSne  of  his 

son,  B.  A. 
being  in- 
debted to  C. 
executed  a  mortgage  bond,  and  deposited  the  title  deeds  of  these  villages 
with  G.  as  security  for  the  debt.  C.  afterwards  sued  A.  for  recovery  of 
the  mortgage  debt,  and  ultimately  obtained  a  decree  in  his  favour. 
Pending  this  suit  A.  died,  and  was  succeeded  by  B.  his  heir,  against 
whom  the  suit  was  revived.  B.  became  a  defaulter  to  Government,  when 
the  Government  authorities  seized  the  villages, and  took  stepsfor  bringing 
them  to  sale  to  satisfy  the  Government  demands.  C.  informed  the  Govern- 
ment officer  of  his  claim,  and  petitioned  to  have  the  sale  stayed,  but  the 
Collector  sold  the  villages  as  the  property  of  B. ,  supjjressing  the  notice  of 
the  equitable  charge  of  C.  upon  the  villages.  C.  thensuedB.,  theCollector, 
and  the  aixction  jjurchasers,  claiming  to  be  entitled  to  the  sale  proceeds 
of  the  villages  in  the  hands  of  the  Government,  in  satisfoetion  of  hismort- 
gage  debt.  The  S udder  Dewanny  Court  dismissed  the  claim  of  the 
Plaintiff  on  the  groiind,  that  the  decree  made  in  the  suit  against  A.  was 
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1831.  Benares,  as  attorney  for  the  Government  (acting  aS 
Douglas  executors  of  the  Will  of  Baboo  Jykishen  Das,  de^ 
tj,j"j,  ceased),  against  the  Collector  of  Benares,  and  Rai 
Collector  of  j^^^„^  Kislicn  aud  Rat  Sri  Kislim,  sons  of  Piitni  Mull 
the  auction  purchaser  of  the  village  of  Lehurtara ; 
Baboo  Deep  Narain  8mg  and  Raja  Ishree  Fersad  Na- 
rain  Sing,  lieirs  of  Raja  Oodit  Narain  Sing,  in  pos^ 
session  of  the  village  of  Cheetoopoora  and  of  a  fourth 
share  in  Jaitpoora ;  Sheikh  Gholam  Ahmud^  son  of 
Sheikh  Shookr-oolah,  deceased,  and  Miissumat  Lado 
Begum,  the  wido^y  of  Sheikh  Shookr-oolah,  as  De- 
fendants, to  recover  the  sum  of  Es.  99,200,  consisting 
of  the  following  particulars : — Es.  31,000,  the  pro- 
ceeds of  sale  of  mouza  Lehurtara ;  Es.  15,100,  the 
proceeds  of  sale  of  mouza  Cheetoopoora  ;  and  Es.  3,500, 
the  proceeds  of  sale  of  a  fourth  share  in  mouza  Jait^ 
jyoora,  together  with  interest  thereon,  from  the  dates 
of  sale,  namely,  on  Es.  31,000,  from  the  3rd  of  No- 
vember,   1826,   and  on  Es.  18,600,   from  the   12lh  of 

ngainst  tliG  effects  of  A.,  and  only  applied  to  sucli  property  as  B.  was 
in  possession  of  at  that  time  ;  that  as  it  had  been  sold  to  realise  the 
demands  of  Governm.ent,  the  decree  did  not  apply  to  the  villages. 

Such  judgment  on  appeal  reversed,  the  Judicial  Committee  holding: — 

First,  ifiat  the  suit  was  properly  instituted  for  recovery  of  the  sale 
proceeds  in  possession  of  Government,  as  the  decree  obtained  by  C. 
against  B.  operated  as  a  conversion  of  the  estate  of  A.,  making  it  assets 
in  B.'s  hands,  which  0.  had  a  right  to  follow. 

Secondly.  That,  as  the  Governmenthad  notice  of  C.'s  equitable  charge 
upon  the  villages,  and  suppressed  that  fact  at  the  auction  sale  to  the 
purchasers,  there  was  a  clear  equity  in  C.  to  call  upon  the  Government 
for  payment  out  of  the  auction  proceeds  received  by  them,  and  an 
account  directed  of  the  amount  received  by  the  Collector  from  the  sale 
of  the  villaoes  with  interest,  so  far  as  the  amount  received  would  extend 
to  the  payment  of  his  mortgage  debt. 

Semlle.  Where  propei-ty  is  sold  by  Government  for  general  debts, 
and  not  for  arrears  of  revenue,  they  sell  only  the  interest  of  the  debtor, 
and  do  not  guarantee  the  vendee  a  title. 

The  permission  under  sec.  5  of  Ben.  Eeg.  IV.  of  1793,  toaDefendant 
to  file  a  supplemental  answer,  does  not  entitle  him  to  make  a  new  case, 
or  raise  a  fresh  issue,  in  contradiction  of  his  former  defence. 

By  sec.  10  of  Ben.  Eeg.  XXVI.  of  1814,  the  Suddcr  Amin  is  bound 
to  record  a  proceeding  specifying  the  points  at  issue,  and  to  call  for 
evidence  for  and  against  the  claim. 
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Fehnuiry^  1827.     As  tbo  interest  exceeded  the  priu-        I8.31. 
cipal,  the  claim  avus  limited  to  a  sum  equal  to  the     douqlas 
principal,   and  amounted  to  the  sum  of  Es.   99,200,         ,^-^^ 

the  amount  sued  for.     The  Plaintiff  claimed  this  sum  collator  op 

JJENAllES. 

on  behalf  of  the  Government,  who  were  the  executors 
<Df  one  Jijkishen  Das^  an  equitable  mortgagee  under  a 
mortgage  bond  and  deposit  of  title  deeds  from  Sheikh 
Shookr-oollah,  deceased.  The  case  of  the  Collector 
of  Benares  and  the  other  Defendants,  the  auction 
p-urchasers,  was,  that  the  villages  in  question  were 
the  property  of  Sheik  Gholam  Ahmud,  and  had  been 
sold  for  arrears  due  by  him  to  Grovernment  under  a 
farming  lease. 

The  history  of  the  proceedings  and  the  pleadings 
are  fully  set  out  in  the  judgment. 

The  appeal  was  argued  by 

Mr.  Shiarf^  Q.  C,  Mr.  Forsyth^  and  Mr.   Maule, 
for  the  Appellant ;  and 

Mr.    Wigram,  Q.  C,   Mr.  Lloyd,  Q.  C,  and  Mr. 
Edmund  F.  3Ioore,  for  the  Eespondents. 

The  qucs'tions  made  were  : — 

First.  To  whom  the  villa,2:es  in  question  belonged 
at  the  time  of  the  mortgage  bond  and  deposit  of  the 
title  deeds ;  whether  they  were  the  property  of  Sheikh 
Shookr-ooUah^  or  his  son.  Sheikh  Gholam  Ahmud,  in 
whose  name  they  had  been  purchased. 

Second.  Assuming  the  villages  to  have  been  the 
property  of  Sheikh  Shoohr-oollah,  and  made  the  sub- 
ject of  equitable  mortgage  by  him,  yet  that  in  such 
case  the  only  beneficial  interest  which  Sheikh  Gholam 
Ahmud  had  in  the  villages  at  his  father's  death,  was 
a  right  to  so  much  of  the  proceeds  of  the  sale  of  the 
property  as  might  remain,  after  satisfjdng  the    debt 

YOL.  Y.  I   1 
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1851.         Jiie  under  the  mortgage  to  Jylcishen  Das,  and  that, 

Douglas     therefore,  the  Government  had  no  right  to  sell  the  vil- 

The        lagos,  as  the  property  of  Sheikh  Gholam  Ahmud,  with- 

coLLECTOR  OF  q^^  acquaintinft'  the  auction  purchasers  of  the  lien. 
Benares.  i  o  i 

Third.  Whether,  if  the  Plaintift's  claim  as  repre- 
senting the  mortgagee  was  well  founded,  the  suit  was 
properly  framed  for  recovery  of  the  mortgage  debt,  by 
treating  the  sales  as  a  conversion,  or  should  not  have  been 
brought  against  the  auction  purchasers  for  recovery 
and  possession  of  the  villages.  And  further,  whether, 
as  the  sale  of  the  villages  took  place  without  any  at- 
tachment having  been  issued  in  the  suit  in  Avhich  the 
mortgagee  sought  to  recover  the  mortgage  debt,  any 
claim  could  be  sustained  against  the  Government  in 
respect  of  the  purchase-money. 

Fourth.  Whether  the  claim  was  not  barred  by  the 
Ben.  Eegs.  of  Limitation,  III.  of  1793,  sec.  14,  and 
YIL  of  1793,  sec.  8. 

And  lastly,  upon  the  admission  of  the  Court,  under 
sec.  5,  Ben.  Eeg.  lY.  of  1793,  of  a  supplemental  an- 
swer, after  rejoinder  making  a  new  case,  which  was  con- 
tended by  the  Appellant  to  be  irregular  and  contrary 
to  the  practice  of  Courts  of  Equity  in  England. 

The  following  Eegulations  and  authorities  were  re- 
ferred t«  : — 

To  show  that  a  sale  in  India  by  the  Government,  of 
a  defaulter's  lands,  was  not  a  proceeding  hi  rem,  and 
that  the  Government  did  not  take  upon  itself  to  guaran- 
tee a  title  to  the  purchaser,  31arshman  («),  p.  868-9  ; 
Act,  ^N'o.  1,  of  1845,  sec.  20  {h) ;  and  Ben.  Kegs.  I.  of 
1793,  sec.  7  ;  and  XI.  of  1822,  sec.  29  :  and,  as  the 
course  a  claimant  to  lauds  of  a  defaulter,  about  to  be 

{a)  Guide  to  the  Civil  Law  of  tlie  Presidency  of  Fort  AVilVuira. 
{b)  Acts  of  the  Log.  Coim.  of  India,  hy  Theobald,  i'.  To  1. 
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sold  by  Government,  ought  to  pursue,  The  Vakeel  of 
Government  v.  ^lussummaut  Kishore  (a),  Ben.  Eeg. 
VII.  of  1825,  sec.  4,  el.  5.  rp^j. 

Collector  of 

Judgment  was  reserved,  and  now  delivered  by  Benares. 

otli  Feb., 

The  Eioiit  Hon.  T.  pEMBErvTON  I^eigh  :  1852. 

In  the  month  of  September^  1811,  Sheikh  Shookr- 
oollah  had  transactions  in  business  with  a  mercantile 
firm,  of  which  Jyhishen  Das  was  the  representative,  and 
he  became  indebted  to  the  firm  on  a  balance  of  ac- 
counts. He  was,  or  represented  himself  to  be,  the  owner 
of  two  villages,  and  a  fourth  share  in  another  village, 
purchased  with  his  ov/n  funds,  in  the  name  of  his  son, 
Gholani  Ahmud.  The  property  appears  to  have  been 
held  under  a  grant,  at  a  light  rent  (called  a  Maafee 
sunud)  from  Raja  Bidwinit  Sing  to  Gholam  Ahmud. 

0)1  the  Ith-of  September^  1811,  Shookr-oollah\vOi\i^Q(i 
over  to  Jt/kisheii  Das,  as  a  security  for  the  balance  then 
duo  to  him,  the  Maafee  siinad,  under  which  the  pro- 
perty was  held,  with  two  other  papers  relating  to  it, 
the  particuUirs  of  which  are  not  stated,  and  granted 
a  mortgage  bond,  wliicli,  after  stating  the  balance 
due,  was  in  these  term> :— "  In  consideration  of 
the  said  sum  [lis.  23,645.  2a.],  I  pledge  Mie  vil- 
lages of  Lehurtara^  Cheetooponra^  and  a  fourth  share 
in  Jaitpoora^  purchased  with  my  own  funds,  in  the 
name  of  my  son,  Gholam  Ahmud,  together  with  three 
papers  ;  viz.  one  a  Maafee  sanud,  bearing  the  signa- 
ture of  Raja  Bidwiint  Siiiff,  and  two  others,  viz.  one 
an  original  deed,  and  the  other  a  copy,  till  the  sum 
be  paid.  I  promise  to  pay  the  said  sum  in  three 
years,  wlien  I  shall  receive  back  the  papers.  Should 
the  term  expire  and  the  debt  not  be  paid,  then  I  will 
(a)  2  Ben.  Sud.  Dew.  Eep.  162. 
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mortgage  or  sell  the  said  villages  elsewhere,  aud  pay 
the  moiiej  due  to  the  house." 

The  debt  not  liaving  been  paid  at  the  prescribed 

Collector  of  period   ftlirec  yeai's   from  the    diite  of   the    security), 

Jijkishen    Das    took    possession    of    the    mortgaged 

property,    and    remained    for    several  years  in  pos- 

sessimi. 

On  the  21st  of  Jnhij  1819,  a  large  balance  remain- 
ing due  to  him,  he  tiled  a  plaiit  in  the  Provincial 
Court  of  Benares^  the  terms  of  which  are  not  in  evi- 
dence, but  from  the  final  decree  made  in  the  suit,  it 
appears  that  the  Plaintiff  set  f(>i~th  his  bond,  alleging 
that  the  debt  remained  unpaid,  and  sought  justice. 
It  would  seem,  therefore,  to  have  been  a  prayer  for 
what,  in  a  Court  of  Equity  in  England^  would  be  caOed 
general  relief,  or  snch  relief  as  the  circumstances  esta- 
blished at  the  hearing  might,  in  the  opinion  of  the 
Conrt,  entitle  the  Plaintiff  to  call  for.  That  relief 
would  be,  if  the  case  were  established,  a  personal  de- 
cree against  Shookr-oolla/t,  if  alive,.  ©=r  against  his 
assets,  if  he  were  dead,  and  sale  or  miortgage  of  the 
specific  property  pledged  to  satisfy  the  demand. 

To  this  plaint,  SliooJcr-oolluh  put  in  an  answer,  not 
suggestiug  that  the  property  in  question  belonged  to 
his  son*  but  denj^ng  the  bond  and  the  debt  to  the 
Plaintiff ;  admiitting  that  he  had  deposited  with  the 
Plaintiff  the  title  deeds  of  the  property,  but  alleging 
that  the  deposit  had  been  made  by  way  of  suretyship 
for  a  third  pei-soUy  from  whom  nothing  \>'as  due  to 
the  Plaintiff. 

Now,  it  must  be  admitted,  thot  the  answer  of  Shookr- 
oollah  would  be  no  evidence  against  Gholani  Ahmudy 
unless  it  had,  in  fact,  been  put  in,  as  the  Plaintiff  in 
his  replication  alleges,  by  Gholam  Ahmud  himself, 
imder  his  father^s  seal  ;  but  of  this   there   is   no   evi- 
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deuce.  IIowcYcr,  after  au  answer  had  been  put  ii]? 
and  before  replieatiou,  >ShooJcr-oollah  died,  leaving 
Gholam  Alimudy  his  sou  and  heir,  aud  as  such  Ins  r^^^^ 
representative  in  the  suit ;  and  by  the  proceedings  re- 
cited in  the  decree,  it  appears  that  on  a  petition  being 
filed  by  the  Plaintiff,  representing  that  the  Defendant 
had  died,  and  praying  that  a  notincatiou  might 
issue,  calliug  on  his  son  Gholam  Ahmiid  to  appear, 
an  order  for  the  issue  of  this  notification  was  passed 
on  the  16th  of  J/c/,y,  1821. 

Gholam  Ahmud,  therefore,  at  that  time,  if  not  sooner, 
had  plainly  notice  of  the  suit ;  he  became  a  party  com- 
petent to  assert  all  rights  which  he  had,  either  in  his 
individual  or  representative  capacity.  According  to 
the  practice  of  Courts  of  Equity  in  England,  he 
ought  to  have  been  originally  a  party,  as  having,  what 
we  should  term,  the  legal  estate  ;  but  if  there  was  any 
informality  in  not  making  him  a  party  at  first,  all  sub- 
stantial objection  was  removed  when  he  was  brought 
before  the  Court,  at  a  period  of  the  suit  which  en- 
abled him  to  bring  forward  any  claim  which  he  had. 

Seeing  the  answer  which  had  been  put  in  by  his 
father,  w^hich  answer  dealt  with  the  property  as  be- 
longing to  the  father,  the  son  makes  no  complaint  of 
it ;  and  when  a  replication  is  filed,  respectiTig  the 
Plaintiff's  title,  a  rejoinder  was  called  for,  and  we 
presume  filed,  but  no  title  appears  at  any  time  to  have 
been  set  up  by  Gholam  Ahmud  in  himself. 

The  cause  did  not  come  on  for  hearing  until  the 
12th  of  August^  1825,  when  this  bond  appearing  to 
have  been  executed  on  an  insufficient  stamp,  the 
Judge  of  the  Provincial  Court,  instead  of  giving  the 
Plaintiff  an  opportunity  of  applying  to  the  revenue 
officers  to  affix  the  proper  stamp,  which  was  after- 
wards done;  or  proceeding,  as  he  was  pressed  to  do 
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isjI.        to  {ixl^Q  evidence  of  the  debt  due,  Avliich,  with   the  de- 

DouGi.As     posit  deed>5,  might  have  established  the  Plaintiff's  de- 

TiiK        niand,  very  improperly  dismissed  the   suit  with   costs. 

Against  this  decree  an  appeal  was,  with  great  reason, 
brought  t )  the  Sudder  Adatulat  at  Allahahad  ;  the  pre- 
cise period  does  not  appear,  but  we  collect,  from  what 
afterwards  took  place,  that  the  appeal  must  have  been 
lodg(Ml  very  shortly  after  the  decree. 

The  cause  came  before  the  Siidder  Court,  on  the 
10th  of  Dercmhcr^  1828,  when  the  Court  directed  in- 
quiries to  be  made  and  o\idenee  to  be  taken  with 
reference  to  llie  accounts  and  the  facts  of  tlie  case, 
independently  of  t!ie  bond,  which,  for  Avant  of  a  pro- 
per stamp,  could  not  be  rt^ceived  in  evidence ;  a  great 
many  witnesses  T\-ere  examined,  and  much  evidence 
was  taken,  and  on  the  11th  of  Febniavf/,  18oo,  the 
cause  came  on  for  hearing  before  Mr,  Colvin,  one  of 
the  Judges  of  the  Suddcr  C'ourt. 

Amongst  other  evidence  then  jn-oduced,  was  an 
amal-dast'i/:,  from  Ghola.m  Ahimid,  to  the  tenants  of 
tlie  estate,  directing  them  to  pay  their  rents  to  the 
riaintiff,  the  mortgagee.  Is  it  possible  that  there 
could  be  stronger  evidence  in  favour  of  the  Plaintiff's 
claim  under  the  mortgage,  or  more  conclusive  proof 
that  dioltan  Ahinud  could  set  up  no  title  in  himself 
in  opposition  to  it  ? 

Mr.  Colvin  was  of  opinon,  most  properly,  that  the 
decree  of  the  Court  of  Benares  should  be  reversed, 
and  stated  his  view  of  the  case  in  these  terms : — 
"Although  the  bond  has  not  been  executed  on  a 
stamp  of  Pts.  8,  as.  required  by  Eegulation  Yll.  of 
1800,  but  has  bee<i  written  on  a  stamp  of  only  eight 
anas,  and  is,  consc(iucntly,  inadmissible  in  a  Court  of 
justice;  "but  the  claim  of  Plaintiff'  (xippellant)  was 
brought  into  Court  under  the  ledger  accounts,  as  well 
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as  imder  the  bond,  and  from  the  evideuco  of  tlio  wit-  i^'*'- 
nesses,  the  report  of  the  treasurer,  and  the  translator  Douglas 
of  the  account  books,  eiicitod  in  the  inquiry,  as  far  as  rp^j^^ 
it  has  been  prosecuted,  in  pursuance  of  the  order  of  ci'.lkctor  op 
the  Sudder  Dewanny  Admvlut^  oi  Calcutta,  dated  tlie 
10th  of  December,  1828,  vievred  in  connection  with 
the  answer  to  the  j^dant  filed  by  Respondent's  ancestor, 
in  which  he  acknowledges  that  he  w^as  security  to  the 
house  of  Meer  Ussud  All,  the  Talmldar  ;  that  he  deli- 
vered the  title  deeds  to  Plaintiff  for  his  satisfaction  ; 
that  the  amal-dastak  was  drawn  out  in  Plaintiff's 
name  by  Sheikh  Gholam  Ahmud,  his  son  ;  and  from  a 
reference  to  the  amal-dastak  bearing  Respondent's 
seal,  which  has  been  filud  by  Appellant,  the  claim  of 
Plaintiif  (Appellant)  under  the  ledger  account,  of  the 
fidelity  of  w^hich  there  is  not  the  least  doubt,  is  fully 
proved  and  established  in  my  opinion  to  the  satisfac- 
tion of  the  Court ;  under  these  circumstancos,  the 
claim  and  appeal  of  Appellant  should  be  decided  in 
his  favour,  and  the  decision  of  the  Provincial  Court 
should  be  set  aside  ;  and  with  this  view  of  the  case, 
no  further  inquiry  is  deemed  necessary." 

The  Judge  here  relies  upon  the  deposit  of  the  deeds 
and  the  amal-dastak  as  part  of  the  evidence  establish- 
ing the  Plaintiff's  demand.  jS'ow,  unless  the  demand 
was  against  the  particular  estate,  the  deposit  and  the 
amal-dastak  were  of  no  importance ;  he,  therefore, 
manifestly  considered  the  claim  as  established  against 
the  property. 

As  the  decree  of  the  inferior  Court  was  to  be  re- 
versed, it  became  necessary  that  the  case  should  be  laid 
before  another  Judge  of  the  Sadder  Court ;  and,  ac- 
cordiugly,  in  the  end  of  March,  1835,  the  case  came 
before  Mr.   Tunihull.  who   directed  application  to  bo 
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is'^i-        made  by   the  Plaiiitifi  to  the  reveiiue  authorities  to 
Douglas     have  the  defect  in  the  stamp  on  the  mortgage  bond 

rp^jg  remedied.  This  was  done,  and  the  application  having 
coi.LECTOR  or  been  o-ranted,  the  case  was  broncjht  ac^ain  before  Mr. 
Turnhull^  who  pronounced  his  decree  on  the  15th  of 
June,  1835,  in  these  terms  : — ''  According  to  the  rea- 
sons in  the  proceeding  of  the  aforesaid  Judge  and  the 
papers  in  tlie  suit,  I  am  also  of  opinion,  that  the 
claim  of  the  Plaintiff  has  been  satisfactorily  proved  ; 
accordingly,  a  final  decree  is  passed,  that  the  appeal 
of  Appellant  be  decreed  to  him ;  the  decision  of  the 
Provincial  Court  of  Benares,  dated  the  12Mi  oi  August, 
1825,  be  reversed  and  set  aside  ;  that  the  whole  of 
the  costs  of  the  two  Courts  be  paid  by  Eespondcnt ; 
and  that,  suing  out  execution  of  this  decree.  Plaintiff 
do  recover  the  amount  claimed,  with  interest  thereon, 
at  the  rate  of  one  rupee  per  cent,  per  mensem,  from 
the  date  of  institution  of  suit  to  the  date  of  payment, 
together  with  the  costs,  from  the  estate  and  effects  of 
Sheik  ShooJcr-ooUali,  deceased,  the  ancestor  of  Re- 
spondent." 

It  will  be  observed,  that  this  decree  does  not  direct 
payment  out  of  the  specific  property  charged,  which 
may,  perhaps,  be  accounted  for  by  circumstances 
which  we  shall  presently  advert  to ;  but  that  the  claim 
was  considered  established,  and  intended  to  be  satis- 
fied out  of  that  property,  as  part  of  the  assets  of 
Shookr-oollaJi,  and  as  specifically  charged,  there  can- 
not be  the  smallest  doubt,  from  the  terms  of  the  de- 
cree of  the  two  Judges  to  which  we  have  referred. 

The  lirst  Judge  distinctly  states,  as  proved,  the 
deposit  of  the  title  deeds  and  the  amal-dastak  of  Gho- 
Ituu  Ahniud ;  and  the  second  Judge  adverts  to  and 
concur,'s  iu  the   reasons  of  the  lirst.  and  receives  the 
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mortgage  boud  in  evidence.  It  is  plain,  therefore^ 
that  the  Plaintiff's  case  was  held  to  be  established, 
and  the  mortgaged  property  treated  as  the  property  xhe 
of  Shookr-oollah.  It  would  have  been  extraordinary  ^BEXA^REa"^ 
if  it  had  been  otherwise  ;  the  only  person  who  could 
set  up  an  adverse  title,  Gholam  Ah)nud,  had  been  for 
thirteen  years  before  the  Court  a  party  in  the  suit, 
litigating  and  resisting  the  plaintiff's  rights,  on  other 
grounds,  but  had  never  set  up  what,  as  regarded  the 
mortgage,  would  have  been  a  conclusive  answer  ;  an 
adverse  title  in  himself. 

Unfortunately,  however,  in  the  interval  between  the 
dismissal  of  the  suit  and  the  final  decree  on  appeal, 
transactions  had  taken  place  which  brought  the  Plain- 
tiff into  conflict  with  a  more  formidable  antagonist 
than  Gholam  Ahmud  or  Shookr-oollah^  and  prevented 
him  from  reaping  the  fruit  of  his  decree. 

It  seems,  that  previously  to  1825,  Gholam  Ahmud 
had  taken  to  farm  some  part  of  the  Government  reve- 
nue, and  in  that  character  had  become  a  defaulter  and 
a  debtor  to  the  Government,  and  the  Collector  of  Be- 
nares thought  fit,  in  1825,  or  early  in  1826,  to  seize 
the  villages,  the  subject  of  the  Plaintiff's  mortgage, 
and  to  take  steps  for  bringing  them  to  a  sale,  in  order 
to  satisfy  the  demand  against  Gholam  Ahmud. 

The  villages  having  become  the  property  of  Gholam 
Ahmud,  as  heir  of  his  father,  subject  to  his  father's 
debts,  would,  of  course,  to  the  extent  of  Gholam 
Ahmud^s  interest,  be  liable  to  any  demands  against 
him,  but  in  what  mode  this  particular  liability  to  the 
Government  had  been  created,  is  a  question  involved 
in  much  obscurity  ;  for  two  totally  different  and  in- 
consistent accounts  have  been  given  by  the  Collector, 
as  will  presently  appear. 

VOL.  V.  J  1 
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1851^  JyJcishen  Das  hereupon,  whose  suit  had  indeed  been 

dismissed  in  the  inferior  Court,  but  who  had  appealed, 
or  was  about  to  appeal,  to  the  Suclder  Court,  presented 
^BeJak^s"^  (as  he  alleges,  and  as  we  think,  for  the  reasons  we  shall 
state,  he  has  sufficiently  proved)  a  memorial  to  the 
Collector,  stating  his  claim,  and  praying  that  the  sale 
might  be  stayed,  l^o  attention  being  paid  to  this 
memorial,  he  petitioned  the  Provincial  Court  of  Be- 
nares to  interfere.  !N"othing  effectual  having  been 
done  by  that  Court,  the  Plaintiff  finally  applied  to  the 
Sudder  Court  of  Calcutta.  At  what  time  the  petition 
was  presented  does  not  appear,  but  it  came  before 
the  Judge,  Mr.  Courtney  Smith,  on  the  18th  of  April, 
1827. 

It  was  not  known  in  Calcutta  at  the  time,  whether 
the  sale  had  been  actually  made  or  not.  In  point  of 
fact,  the  principal  portion  of  the  property  had  been 
sold  in  November,  1826. 

The  Judge  of  the  Judder  Court,  therefore,  made 
this  order.  "  The  petition  of  Appellant,  complaining 
of  the  Collector's  proceedings,  touching  the  sale  of 
ijertain  villages  mortgaged  to  AjDpellant,  and  praying 
that  an  order  may  issue,  prohibiting  the  sale,  or  direct- 
ing the  proceeds  of  the  auction  sale  to  be  held  in  de- 
posit, until  a  final  decision  should  be  passed  by  this 
Court,  and  setting  forth  other  matters  ;  also  copies  of 
two  proceedings  of  the  Provincial  Court  of  Benares, 
dated  respectively  the  28th  of  April,  1826,  and  the 
lOth  oi  February  of  the  current  year;  also  copies  of 
two  petitions  on  the  part  of  Bhoivanideen,  which  were 
filed  in  this  Court,  on  the  14th  of  the  current,  accom- 
panied by  the  presciibed  stamp,  and  which  are  num- 
bered 13,  14,  15,  16,  and  17,  were  this  day  perused. 
As  the  sale  has  taken  place,  or  is  about  to  take  place, 
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for  a  claim  of  Government  in  the   Abkari  Mahal,  an        ^^si. 
order  proliibiting  the  sale,  or  directing  the  sale  pro-     Douglas 
ceeds,  which  are  not  in  excess  of  the  Government  de-         rj^J^p 
mand,  to  be  held  in  deposit,  cannot  issne  from  the  ^gif^'^^^g^'*' 
miscellaneous  department.     If  there  be  a  surplus  of 
the  sale  proceeds,  the  Provincial  Court  are  competent 
to  issue  the  necessary  orders  ;  there  is,  consequently, 
no  necessity  for  an  order  of  this  Court.     Should  the 
decision   of  the   Provincial    Court  be  eventually  re- 
versed, and  Appellant's  claim  be  decreed  to  him  by 
this  Court,  and  Appellant  considers  that  his  claim  to 
the  lands  is  stronger  than  the  claim  of  Government, 
he  will  be  competent  to  bring  a  regular  suit  against 
Government." 

The  learned  Judge  appears  to  have  thought,  and,  in 
our  opinion,  to  have  justly  thought,  that  if  the  Col- 
lector, with  full  notice  of  the  Plaintiffs  equitable 
claim,  thought  fit  to  sell  the  estates  as  the  property  of 
Gholam  A/mmd,  in  whose  name  they  were  held,  with- 
out noticing  the  Plaintiff's  claim,  the  Plaintiff  would 
have  a  clear  equity  against  the  proceeds  in  the  hands 
of  jthe  Collector,  if  his  claim  should  be  ultimately  esta- 
blished, and  this  upon  the  most  obvious  principles  of 
moral  justice,  recognised  and  acted  on  as  safe  grounds 
of  decision  by  the  Court  of  Chancery  in  England. 

When  the  Plaintiff's  claim  w^as  ultimately  esta- 
blished, he  himself  was  dead,  and  had  made  a  Will, 
appointing  the  Government  his  executor;  his  Will 
was  disputed,  and  it  was  not  until  the  year  1838  that 
the  Will  was  establised,  and  on  the  5th  of  November, 
1838,  the  plaint  in  the  present  suit  was  filed  in  the 
Court  of  Benares. 

The  suit  was  instituted  against  the  Collector  *  of  Be- 
nares, as  taving  received  the  proceeds  out  of  which 
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1851.  the  Plaintiffs  demand  was  to  be  satisfied,  against  Gho- 

DouGLAs  lam  Ahmud  and  his  mother,   Lado  Begum  (the  widow 

The  ^^  &hookr-oollah\  and  against  several  other  Defendants 

coLLECToB  OP  ^yho  had  Durchased  the  estates  at  the  sale   made  by 

Ben  ABES.  ^     n 

the  Collector. 

The  reason  for  making  Gholam  Ahmud^s  mother  a 
party  was  this :  The  Plaintiff  alleged  that  Gholam 
Ahmtid,  being  required  to  give  security  as  farmer 
of  the  revenue,  forged  a  deed  of  dower  in  the  name 
of  his  father,  Shookr-ooUah^  in  favour  of  Lado 
Begum,  and  that  Lado  Begum  and  Gholam  Ahmud 
then  joined  in  pledging  the  estates  to  the  Collector, 
for  due  payment  of  anything  which  might  have  be- 
come due  from  Gholam  Ahmud.  The  plaint  taking 
this  view  of  the  Collector's  claim,  alleged  various 
reasons  to  show  that  the  pretended  deed  of  dower  was 
fictitious,  and  that  Lado  Begum  never  had  any  claim 
to  the  property,  and  it  charged  the  Collector  with 
having  omitted  to  make  the  necessary  inquiries,  and 
to  take  proper  precautions  before  he  accepted  the 
security.  It  alleged  distinctly  the  proceedings  in  the 
former  suit ;  that  application  had  been  made  to  the 
Collector  to  stay  the  sale  till  the  Plaintiff's  claim  was 
formally  disposed  of ;  that  application  had  afterwards 
been  made  to  the  Court  of  Benares,  and  finally  to  the 
Sudder  Court  of  Calcutta,  with  such  effect  as  we  have 
already  stated.  The  relief  sought  was  to  this  effect : 
that  although  this  sale  was  in  every  sense  open  to  re- 
versal by  a  Court  of  Equity,  yet,  on  consideration 
that,  after  the  reversal  of  the  sale,  the  property 
must  still  be  sold  in  satisfaction  of  the  claim  under 
the  Sudder  decree,  and  plaintiff  would  receive  the 
proceeds,  and  that  double  trouble  would  be  incurred ; 
Plaintiff,  therefore,  relinquishing  his  claim  for  reversal 
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of  sale,  and  holding  that  he  was  entitled  to  the  sale        I85i. 
proceeds,  on  the  ground  that  it  was  pledged  in  mort-     Douglas 
gage  for  his  dues,  as  declared  by  the  Sudder  decree,         rp^^ 
has  filed  his  petition  for  the  claim  before  mentioned,  ^^^^!7i?p: 
and  prayed  for  a  decree,  that,  as  usual,  justice  might 
be  obtained  by  the  institution  of  the  suit. 

Though  the  plaint  was  filed  in  November,  1838,  no 
answer  was  put  in  by  the  Collector  till  May,  1840. 
Whether  he  was  the  same  individual  who  had  been 
engaged  in  the  transactions  with  Gholam  Ahmud  does 
not  ajDpear.  It  is  to  be  hoped  that  he  was  not ;  but 
the  transactions  referred  to  had  all  taken  place  in  his 
office,  and  memorials  of  them  were,  or  ought  to  have 
been,  found,  and  he  had  had  abundant  time  to  inform 
himself  of  the  particulars. 

The  answer  of  the  Collector  began  in  these  words  : — ■ 
'-'■  That  Shookr-oollak,  father  of  Sheikh  Gholam  Ahmud, 
one  of  the  Defendants,  during  his  lifetime,  and,  after 
him,  his  widow,  held  possession  of  the  villages  in 
Maafee,  in  the  name  of  Gholam  Ahmud  their  son. 
That  Shiekh  Gholam  Ahimid  took  the  farm  of  the 
Akbari  Mahal  of  Zillah  Benares,  and  gave  these 
three  villages  as  security  on  the  part  of  his  mother ; 
and  caused  a  security-bond  to  be  executed  by  his 
mother.  That  mother  and  son  joined  interests  for 
their  joint  profit.  That  a  balance  fell  due  from  the 
Akhari  Mahal,  and  the  property  was  sold  by  auction 
in  1226  and  1227  Fiisli,  in  notification  of  the  balance 
due  to  Government,  the  usual  notification  having  first 
been  issued.  That  the  balance  was  not  liquidated 
thereby."  The  answer  then  stated,  that  Shookr-oollah 
had  other  property,  and  insisted,  that  in  the  decree  of 
1835  no  mention  is  made  of  these  villages. 

The  statement  here  is,   that  the  villages,   though 
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held  in  the  name  of  Gholam  A/imud,  were,  in  fact,  the 
proj)erty  of  Shookr-oollah,  and  that  the  daini  of  the 
Government  upon  them  was  founded  on  a  deed  exe- 
coLLECToR  OP  cutcd  bv  Ms  widow. 

The  Defendants,  the  purchasers,  put  in  distinct  an- 
swers. Baj'a  Ishree  Per  sad  Narain  Sing,  one  of  them, 
insisted,  that  the  sales  had  been  publicly  made  by  the 
Collector,  who  had  received  the  purchase-money,  and 
given  each  purchaser  a  deed  of  sale  and  possession, 
and  that  each  purchaser  got  possession  under  his 
purchase. 

The  two  other  purchasers,  Rai  Sri  Kishen  and  Rai 
Ram  Kishen,  insisted,  that  the  suit  was  contrary  ta 
the  practice  of  the  Court.  "  That  Plaintiff  does 
not  sue  for  the  reversal  of  the  sale  and  possession  of 
the  villages,  for  the  Plaintiff  is  clearly  satisfied  with 
the  sale,  and,  therefore,  he  has  not  sued  for  its  re- 
versal, but  to  recover  from  Government  the  amount 
proceeds  of  the  auction,  which  have  been  paid  into 
the  treasury  of  the  Benares  CoUectorate,  together 
with  interest  thereon."  That,  under  those  circum- 
stances, these  Defendants  were  improperly  made  parties 
in  the  suit. 

A  most  conclusive  replication  to  the  answer  of  the 
Collector  was  filed  by  the  Plaintiff,  on  the  26tli  of 
June,  ISiO.  After  showing  that  the  Collector  had 
in  truth  admitted  the  Plaintiff's  title,  it  insisted,  that 
if  the  Collector,  when  he  took  the  security  on  these 
villages,  had  made  due  inquiry,  or  called  for  the  title- 
deeds,  he  would  not  have  been  misled  with  respect  to 
the  charge  upon  the  property.  It  then  proceeded  to 
refer  to  the  petitions  which  had  been  presented  to 
stay  the  sale,  and  proposed  to  produce  them  in  proof. 
We  shall  state  the  passage,  because  it  is  most  mate- 
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rial,  both  with  reference  to  the  merits  of  the  case  and  ^^oi.^ 
the  extraordinary  proceeding  afterwards  adopted  by  Uouglas 
the  Court.  ^'  Eighthly.  That  when  it  was  discovered  r^^^ 
that  Lado  Begimi's  security  was  the  consequence  of  ^'jJ^^^.^^Je/'^ 
Gholam  AhmucVs  fraudulent  conduct,  and  a  petition 
was  filed  in  the  Collector's  office,  even  then  the  Col- 
lector did  not  abstain  from  the  sale.  That  Plaintiff 
will  file  copy  of  that  petition  also.  IN'inthly.  That 
when  the  Collector  advertised  the  villages  aforesaid 
for  auction  sale,  then  also  a  petition  was  filed,  and 
another  petition  was  given  in  to  the  Provincial  Court. 
That  the  order  of  the  Provincial  Court  was  to  the 
effect,  that  when  the  time  of  sale  should  arrive  the 
necessary  order  would  be  given  ;  but,  in  the  interim, 
Plaintiff's  suit  was  dismissed.  That  Plaintiff  again 
petitioned  the  Collector,  stating,  that  he  had  appealed 
his  suit  to  the  8uclder  Deioanmj  Adawlut,  that  his 
action  against  the  property  was  pending,  that  the  pro- 
perty was  in  mortaged,  and  prayed  that  it  should  not 
be  brought  to  sale.  That  thereupon  the  Collector 
passed  an  order  in  effect,  that  the  Plaintiff's  suit  hav- 
ing been  dismissed,  no  order  could  issue.  That  since 
Plaintiff  had,  without  ceasing,  petitioned  the  Provin- 
cial Court  and  the  Collector  pleading  his  regular  suit, 
and  complained  of  the  security  and  Gholam  Ahmud, 
it  was  nowise  right  that  the  security  should  have  been 
accepted,  the  property  sold,  and  the  sale-proceeds  of 
the  mortgaged  property  appropriated  ;  indeed,  these 
acts  were  beyond  the  competence  of  tlie    Collector." 

The  Plaintiff  here  refers  to  petitions  presented  to 
the  Collector  to  stay  the  sale,  one  before  and  one  after 
the  dismissal  of  this  suit,  and  to  an  order  made  by  the  « 

Collector  upon  the  latter.  These,  therefore,  were 
documents  in  the  Collector's  own  office,  and  a  copy  of 
one  of  them  the  Plaintiff  offered  to  file  in  evidence. 
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1851.  To  the  answer  of  the  other  Defendants  the  Plaintift' 

Douglas     also  filed  a  replication,  insisting,    that  they  had  either 

r^'^^        notice    of   his   title,    or  had    purchased   without  due 

Collector  of  inquiry. 

On  the  3rd  of  August^  1840,  Raja  Ishree  Persad 
Nay-rain  Sing  filed  a  rejoinder,  insisting,  that  he  had  no 
notice,  and  had  been  guilty  of  no  laches.  And,  on  the 
15th  of  August,  1840,  the  other  purchasers  filed  a  re- 
joinder, insisting,  that  the  proper  course  for  the  Plain- 
tiff to  have  pursued  would  have  beeUj  if  he  disputed 
the  sales,  to  have  taken  proceedings  to  reverse  them,  in 
which  case  the  purchasers  would  have  obtained  back 
their  purchase-money  from  the  Government ;  but  that 
as  the  Plaintiff  distinctly  offered  to  confirm  the  sales, 
he  ought  to  confine  his  claim  to  the  proceeds,  and 
not  to  sue  the  purchasers  and  the  Collector  at  the 
same  time. 

The  Plaintiff  seems  to  have  felt  the  force  of  this 
reasoning,  for,  at  a  subsequent  period,  he  dismissed 
these  Defendants  fi'om  the  suit.  The  exact  date  of 
this  proceeding  does  not  appear.  We  mention  it  now 
in  order  not  to  embarrass  the  statement  of  the  case  as 
against  the  material  Defendants. 

Had  the  suit  gone  to  hearing  on  the  issue  tendered 
by  the  anwser  of  the  Collector,  there  could  have  been 
no  doubt  about  the  result  ;  but  instead  of  this,  the 
Court  took,  what  appears  to  us,  a  very  extraordinary 
course. 

On  the  4th  of  August,  1840,  the  suit  (in  which  it 
is  stated,  in  the  proceeding  referred  to,  ''the  evidence 
was  called  for")  was  brought  up  in  the  presence  of 
the  vakeels  of  the  parties.  No  rejoinder  had  been 
filed  by  the  Government  vakeel,  and  as  against  him, 
the  only  material  party,  the  cause  seems  not  to  have 
been  at  issue. 
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On  this  occasion  several  questions  Avere  put  by  the 
Court  to  the  Plaintifi's  vakeel^  as  to  the  year  in  Avhich 
his  client  got  possession  of  the  mortgaged  property,  x/ie 
and  the  year  iu  which  he  -was  dispossessed  of  it,  and  ^'bexTkes"^ 
other  matters.  We  are  at  a  loss  to  understand  the 
object  of  these  questions.  The  vakeel  not  being  pre- 
pared at  the  moment  to  answer  tlicm,  the  cause  was 
adjourned  for  two  days. 

On  the  6tli  of  August^  accordingly,  the  cause  ap- 
pears to  have  come  on  again,  when  the  Government 
vakeel  is  said  to  have  represented  "  that  in  the  answer 
•which  he  had  before  given  in  to  the  Plaint,  many 
facts  relating  to  the  transaction  had  inadvertently 
been  omitted,"  and  he  asked  the  Court's  permission 
to  file  a  supplemental  answer,  which  was  granted  by 
the  Court,  and  on  the  2nd  of  November,  1840,  the 
answer  having  been  prepared,  an  order  was  made  by 
the  Court  ''  that  it  be  filed,  and  that  the  cause  be 
again  brought  up  after  eight  days  or  more." 

The  answer  which  was  filed  was  by  no  means  con- 
fined to  stating  facts  relating  to  the  transaction  which 
had  been  inadvertently  omitted.  It  was  in  utter  con- 
tradiction of  the  statements  which  had  been  made  in 
the  first  answer.  Instead  of  alleging,  that  the  pro- 
perty had  belonged  to  Shookr-oollah  and  his  widow,  it 
alleged,  that  it  had  never  belonged  to  Shookr-oollah,  or 
his  widow,  but  that  it  was  always  the  property  of 
Gholam  Ahmud ;  instead  of  relying,  as  before,  on  a 
mortgage  by  the  widow^  and  Gholam  Ahmud^  it  alleged, 
that  no  mortgage  of  it  had  been  made  by  either  of 
them,  but  that  Gholam  Ahmud  being  the  owner  of  the 
estates,  and  indebted  to  the  Government,  these  vil- 
lages, as  his  property,  were  sold  for  the  debt. 

The  leave  to  file  a  supplemental  answer  is  stated  to 
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have  been  given  under  section  5,  Eeg.  lY.  of  1793^ 
which  is  certainly  very  general  in  its  terms  ;  but  it  is- 
rp'^j,  much  to  be  regretted  if  the  praetice  of  ths  Court  be 
Collector  of  g^^^h  as  to  Warrant  what  has  here  taken  place  :  if  a 
Defendant,  after  having  put  in  an  answer  stating  facts, 
which  are  within  his  own  knowledge,  or  which  he  has- 
the  full  means  of  ascertaining,  may  afterwards,  on 
finding  that  he  has  no  defence  as  the  case  stands,  do 
what  the  Defendant  has  here  been  permitted  to  do  ; 
if  he  is  at  liberty,  without  any  affidavit  of  the  circum- 
stances, without  any  explanation  of  the  nature  of  the- 
error  which  has  been  committed,  or  in  what  it  has 
originated,  or  what  is  the  correction  to  be  made,  or 
what  the  omission  to  be  supplied,  to  make  a  totally 
new  case,  and  state  facts  ait  direct  variance  with  the 
statement  in  the  first  anvswer,  and  of  course  com- 
pletely change  the  issue  in  the  cause. 

The  replication  to  this  answer,  after  alleging  that 
the  course  of  the  Government  cancelling  and  annul- 
ling the  contents  of  their  first  answer  was  unprece- 
dented, and  alleging,  as  we  think  very  reasonably, 
that  the  object  of  a  supplemental  answer  was  to  sup- 
ply what  might  have  been  omitted,  and  not  under  the 
designation  of  a  supplemental  answer  to  nullify  the 
first ;  proceeded  to  re-state  the  original  ease,  particu- 
larly charging  and  relying,  by  the  eighth  paragraph,  on 
the  various  proceedings  which  had  taken  place  by 
petition  to  the  Collector,  and  otherwise,  to  stay  the 
sale  pending  the  Plaintiff's  appeal  from  the  decree  of 
1825. 

To  this  replication,  the  date  of  which  does  not 
appear,  the  Government  filed  a  rejoinder  on  the  28tb 
of  January^  1841.  At  this  time,  at  least,  the  papers 
in  the  office  had  been  examined ;   but  so  far  from 
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there  beirg  the  slightest  denial  of  the  facts  alleged  by  i^^i. 
the  Plain tifit  with  respect  to  the  applications  to  stay 
'the  sale,  the  replication  alleges  in  so  many  Avords,  that 
the  statement  on  that  subject  is  favourable  to  the  ^^yj^^'^/p;^'!^;' 
cause  of  Governmer.t;  lev  the  Siidder  Court,  notwith- 
standing that  a  petition  was  tiled  praying  for  a  post- 
ponement, would  not  interfere  in  the  demands  of  the 
Oovernment. 

Now,  v,'e  find  by  the  5th  section  of  the  Regulation 
before  referred  to,  that  the  Defendant  in  his  rejoinder 
is  simply  to  deny  the  truth  of  the  reply  of  the  Plain- 
tiff, or  the  parts  of  it  which  he  means  to  dispute. 
Here,  so  far  from  denying  these  facts,  the  Defendant 
founds  his  def-ence  upon  them,  and  we  must  treat 
them  as  admitted.  It  is  a  mistake  to  assimilate  (as 
was  done  at  the  hearing)  these  iTi'oeeedings  to  the 
practice  in  the  Co-urt  of  Chancer}^  in  England.  There 
the  Plaintiff  has  the  means  of  oompelling  a  distinct 
answer,  *'  yes"  or  "  n-o,"  to  any  allegation  which  he 
makes,  and,  therefore,  it  is  not  sufficient  for  him  to 
say  such  or  such  a  fact  is  not  denied  by  the  answer, 
he  must  read  an  admission  of  it.  The  proceedings 
in  the  Indian  Courts  are  of  a  totally  dift'erent  cha- 
racter. 

The  cause  being  now  at  issue  was  again  brought 
before  the  Court,  on  the  30th  of  January,  1841,  when 
it  should  seem,  that,  according  to  Eegulation  XXYI, 
jof  1814,  sec.  10,  the  Judge  ought,  after  putting  such 
questions  as  he  thought  necessary  to  the  vakeeh\  to  have 
pointed  out  to  the  parties  the  facts  material  to  be  proved, 
^nd  called  for  evidence  upon  th^ra  ;  but  instead  of  this, 
various  questions  having  been  put  to  the  Plaintiff  and 
his  vakeel,  and  the  answers  taken  down,  the  bearing 
or  importance   of  Avhich   we   do  not    understand,  the 
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1851.        case  Avas  adjourned.     On  the  26tli  of  April,  1841,  it 

Douglas      came  on  once  more,  when,  it  is  stated,  the  Record  was 

r^'^^        inspected,  and  without  taking  evidence,  or,  as  far  as 

coLLECTos  OF  appcars  hearing  the  parties,  the  Judge  thought  fit  to 

dismiss  the   suit,   assigning  as  one  reason,  a  fact  of 

whch  not  onl}^  there  is  not  a   shadow  of  proof,  but 

which  is  directly  contradicted  by  the  whole   evidence 

of  the  transactions,  namely,  that  the  villages  had  been 

purchased  with  the  funds  of  Sheikh  Gholam  Ahmudy 

and  had,  therefore,  been  properly  sold  for  payment  of 

his  debt  to  Government. 

We  are  quite  at  a  loss  to  comprehend  the  course 
which  the  Judge  took  upon  this  occasion,  or  to  recon- 
cile it  with  any  view^  of  law  or  of  justice. 

The  course  which  the  Plaintiif  insisted  ought  to  have 
been  taken,  is  very  distinctly  pointed  out  in  his  petition 
of  appeal  to  the  Sadder  Court  of  Allahabad,  namely, 
that  after  the  four  pleadings  had  been  filed,  it  behoved 
the  principal  Sadder  Amin,  in  accordance  with  the  pro- 
visions of  section  10,  Eeg.  XXVI.  of  1814,  to  have  re- 
corded a  proceeding  specifying  the  point  or  points  to 
be  established,  and  calling  for  evidence  for  and  against 
the  claim,  with  reference  to  the  purport  of  the  plaint 
and  answer,  from  the  parties  respectively,  in  order  that 
each  of  the  parties  might  file  his  evidence  for  or 
against  the  claim,  from  which  full  investigation  might 
be  had,  and  the  merits  of  the  case  fully  developed. 
He  concluded  his  petition  of  appeal  in  these  terms — 
"  That  the  Collector,  in  his  supplemental  answer, 
asserts  that  the  property  sold  by  auction  was  pur- 
chased with  the  funds  of  Gholam  Ahmud ;  and  the 
principal  Sadder  Amin  also  declares,  that  the  pro- 
perty was  purchased  by  Gholam  Ahmud ;  now,  Plain- 
lift'  (Ai»p(^llunt)  consents   to    rest   lii.s    whole   ciisc   (»n 
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this  cue  point ;   that  if,  from  the  record  of   the  case,        ^^<5i. 
the  deeds  of  sale,  and  the  papers  in  the  Collectorate,     Dottglas 
it  shall  appear  that  the   property  was  purchased  with         r^^^ 
the  funds  of    Gholam   Ahmud,  tlien  Phiintiif   consents  cjollectou  op 
that  it  shall  be  excepted  from  his  claim  ;   otherwise, 
on  the  simple  proof  of  it  being  the  property  of  Sheikh 
ShooJcr-ooUah^  Plaintiff  is   entitled  to  a   decree   on  tho 
ground  of  Plaintiff's  claim  being  entitled  to  a  prefer- 
ence v/ith  reference  to  the  claim  of   Government.     On 
the   above    grounds,   therefore,    Plaintitf   (Appellant) 
prays  that  the   decision  of   the  principal   Sadder  Amin 
be  reversed,  and  his  claim  be  decreed  as  justice  re- 
quires."    He  added  to  this  petition,  as  an  exhibit,  the 
decree  of  1835. 

This  petition  appears  to  have  come  before  Mr.  Tal- 
ler, the  Judge  of  the  S udder  C.^ourt,  on  the  5th  of 
Jtaie^  1841,  and  to  Mr.  Taijler  the  proceedings  in  the 
Court  below  seemed  as  irregular  and  unwarrantable  as 
they  appear  to  us.  He  accordingly  called  upon  the 
Court  below  to  explain  its  proceedings,  and  required 
a  report  as  to  whether  any  proceeding  had  been  re- 
corded in  this  suit,  in  conformity  with  the  proceed- 
ings  of  section  10,  Ileg.  XXYI.  of  1814,  and  in  what 
respect  the  questions  put  by  the  principal  Sudder 
Amin  to  the  Plaintiff  were  relevant  to  the  cause.  To 
this  requisition  the  following  report  was  returned  by 
the  Judge,  on  the  10th  of  July,  1841  :—'' The  facts 
are  as  follows,  viz.  after  the  four  pleadings  had  been 
completed,  a  notification  was  issued,  specifying  that 
the  case  would  be  taken  after  eight  days ;  subse- 
quently thereto,  the  case  was  brought  up,  when  it 
appeared  to  me  unnecessary  to  call  for  evidence  in 
favour  of,  and  against,  tlie  claim ;  consequently  no 
suoli   pi-nceediiig   was   recorded,  and    tlie  case  was  de- 
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1851.        cided.     As  the  suit  "vras  brought  to  recover  the  sale- 
DouGi-As     proceeds   of   tlie   village   of   Lehurtara   from   Goverii- 
rj^,^,^j.,         inent,  by   right  of   a  decree,  declaring  the   validity  of 
coLLhcTGii  OF  xi^Q   mortgage,  prior   to   the  tiliug  of   the   decree,  the 
questions  aforesaid  Avere   put  with    the  view  of  ascer- 
taining the  nature  of   the  mortgage  ;   when,  however, 
Plaintiff  put  in  the  decree,  and  it   appeared  therefrom 
that  it  was  not  passed   against  the  mortgaged  villages, 
it  did  not  appear  right  to  cause  Government  to  refund 
the   sale-proceeds,  and  the  claim  was  in  consequence 
dismissed." 

It  is  impossible  to  avoid  expressing  some  astonish- 
ment that  any  Judge  could  so  entirely  have  miscarried^ 
in  the  discharge  of  his  duty,  as  the  principal  Sadder 
Amin  appears  by  his  own  report  to  have  done. 

There  were  only  two  courses  which  it  was  possible, 
with  any  share  of  reason,  to  adopt :  the  one  was,  if  the 
proceeding  were  regarded  as  a  supplemental  proceed- 
ing to  the  suit  of  JykisJien  Das  against  Shookr-ooUah 
and  Ghohim  Ahmud^  and  the  facts  were  considered  to 
be  sufficiently  established  on  the  part  of  the  Plaintiff, 
to  make  at  once  a  decree  in  his  favour ;  the  other  was, 
to  direct  the  evidence  to  be  taken,  and  give  the  parties 
an  opportunity  of  establishing  their  respective  allega- 
tions. To  di.smiss  the  suit,  under  such  eireuaistances, 
was  utterly  out  of  the  question. 

On  the  12th  of  October^  1841,  the  cause  came  on  for 
hearing  before  Mr.  Tuylcr^  who  considered,  very  pro- 
perly, that  the  great  question  was,  whether  the  vil- 
lages in  question  were  the  property  of  Shookr-oollah  ; 
for  if  they  were,  they  were  clearly  subjected  by  the 
decree  of  1835  to  the  demand  of  the  Plaintiff,  and  if 
they  had  been  sold  by  the  Collector  as  the  property  of 
Gliohim  Ahmiul  with  notice  of  the  Plaintiff's  equitable 
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claim,  the  Plaintiff  had  a  plain  right  to   recover  the        ^^^i. 
amount  which  had  been  received  by  the  Collector.  Douglas 

Upon  both  these  points,  the  latter  of  which,  indeed,  rp^g 
was  not  in  controversy,  Mr,  Tayler  was  of  opinion  in  ^^^^'J^Jes*'^ 
favour  of  the  Plaintiff,  for  reasons  distinctly  stated  in 
a  very  able  judgment,  and  he  accordingly  pronounced 
his  decree,  that  the  decision  of  the  principal  Sudder 
Amin,  of  Benares^  be  overruled,  and  that  the  Plain- 
tiff do  recover  from  the  Collector  the  amount  of  his 
decree,  to  the  extent  of  the  amount  which  may  have 
been  appropriated  from  the  sale-proceeds,  and  carried 
to  the  credit  of  the  Government,  together  with  in- 
terest thereon  from  the  date  of  the  institution  of  the 
suit  to  the  time  of  pajanent,  and  that  the  Plaintiff's 
costs,  with  interest  from  the  date  of  the  decision  to 
the  date  of  payment,  be  paid  by  the  Collector. 

The  decision  of  the  inferior  Court  being  reversed,  it 
became  necessary  that  the  papers  should  be  laid  before 
another  Judge  of  the  Sudder  Court  (Mr,  F.  Carrie), 
who,  unfortunately,  differed  from  Mr.  T(^i/ler,  and 
thought  the  suit  should  be  dismissed  ;  and  the  third 
Judge,  Mr.  G.  Poivney  Thompson,  concurred  in  that 
opinion,  and,  accordingly,  the  suit  was  dismissed  with 
costs  ;  the  Plaintiff  having  been  actually  refused  the 
opportunity  of  giving  evidence  in  support  of  his  case^ 
if  it  were  not  already  proved. 

We  are  clearly  of  opinion,  that  the  decree  must  be 
reversed,  and  judgment  given  in  favour  of  the  Appel- 
lant. 

The  case  itself  is  one  of  the  simplest  description. 
The  Plaintiff's  testator  having  an  equitable  mortgage 
on  the  villages  in  question,  of  which  the  legal  title 
was  in  Gholam  Ahmud,  institutes  a  suit  against  the 
mortgagor  to  recover   the     amount   of    his   demand. 
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1851.  Pending  the  suit,  and  while  Gholani  Ahniud,  the  repre- 
DorGLAs  sentative  of  the  mortgagor,  is  a  party  to  it,  the  Collector 
rj'jjg  sells  the  property  as  if  it  were  Gholam  AhmucVs  unin- 
CoLLECToR  OF  cuii)bered.  estate,  suppressiD<?  all  mention  of  the  mort- 
gage  of  which  he  had  notice.  The  demand  in  the  ori- 
ginal suit  being  established,  this  suit  is  brought  to  re- 
cover the  amount  which  had  been  realised  by  the  sale. 
The  objections  founded  on  the  Eegulations  of  Limi- 
tations have  obviously  no  bearing  in  the  case.  There 
has  been  a  continued  and  uninterrupted  claim  from 
1818  to  the  present  time.  As  little  ground  is  there 
for  the  objections  founded  on  the  Eegulations  with 
respect  to  Government  sales.  It  is  said  that  when 
property  is  sold  by  the  Government  for  general  debts, 
and  not  for  arrears  of  revenue,  the}"  sell  only  the 
interest  of  the  debtor,  and  do  not  guarantee  the  title. 
This  may  be  very  true,  and  it  is  an  important  dis- 
tinction between  the  two  classes  of  sales,  but  it  has 
no  bearing  upon  the  present  case.  Here  the  Govern- 
ment officer,  having  notice  of  an  incumbrance,  which 
is  only  an  equitable  charge  on  the  property,  sup- 
presses all  mention  of  it  in  the  advertisement  of  sale, 
and  convej's  away  the  estate  to  the  purchasers  as  un- 
incumbered, and  receives  the  full  value  as  if  it  were 
free  from  mortgage.  Can  there  be  a  clearer  equity 
to  call  for  repayment  ?  or  could  there  be  a  grosser 
injustice  than  to  sue  the  purchasers  ?  if  indeed  against 
them  any  case  could  be  established,  which  is  very 
doubtful. 

The  only .  doubt  which  we  have  felt  is,  whether  a 
strict  adherence  to  form  might  require  us  to  remit 
the  case  back  to  India,  in  order  to  give  the  Govern- 
ment an  opportunity  of  going  into  evidence  to  prove 
the  allegation  in  their  supplemental  answer,  that  the 
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f)roperty  really  belonged  to    Gholam  Ahmud.      But,        \^o\. 
upon  u  minute  examination  of  the  proceedings,  and  a     Douglas 
careful  consideration  of  them,  we  arc  of  opinion,  that         rp^jj, 
it  was  not  competent  to  the  Collector  in  this  suit  to  *"']]£ J^'^JJ^Eg'"^ 
disj^ute    the    ownership    of   Shoohr-oollah.     The   Col- 
lector claimed  under  or  in  right  of    Gholam  Ahmud, 
and  as  against  him  we  consider  the  demand  to  have 
been   established  upon  the   estate,  as  part  of  Shookr- 
oollah'^s  assets,  by  the  decree  of   1835,  and  we  think 
that  Mr.  Taijler  took  a  correct  view  on  the  subject  in 
his  judgment. 

We  shall  humbly  advise  Her  Majesty,  therefore,  to 
I'cverse  the  decree  complained  of,  and  to  direct  the 
amount  received  by  the  Collector  from  the  sales  of  the 
villages  in  question,  with  interest  thereon,  according 
to  the  rate  payable  in  such  cases,  to  be  applied,  as  far 
as  they  will  extend,  in  payment  of  the  Appellant's 
demand.  The  Appellant  must  have  his  costs  of  the 
suit  below  against  the  Collector,  and  must,  of  course, 
be  repaid  what  he  has  paid  to  the  Government. 

We  have  gone  at  so  much  length  into  the  case,  not 
only  on  account  of  its  importance  in  point  of  value, 
and  because  such  detail  was  requisite  in  order  to  ex- 
plain more  clearly  the  grounds  of  our  judgment,  but 
because  some  of  the  irregularities  which  have  taken 
place  are  of  a  character  which  we  think  it  may  be 
useful  to  bring  to  the  attention,  not  only  of  the  Courts 
in  India,  but  of  the  authorities  at  home,  who,  we  are 
very  sure,  are  desirous  that  justice  should  be  admi- 
nistered in  these  Courts  fairly  and  indifferently,  be- 
tween themselves  and  their  subjects. 
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20tli  Feb., 
1852. 

Motion  to 
rescind  order 
of  the  Sadder 
Court,  at 
Madras,  for 
tlie  execution, 
of  a  decree 
pending  an 
appeal,  and  to 
stay  execu- 
tion, refused, 
on  tlie  ground 
of  the  length 
of  time  that 
had  elapsed 
from  the  mak- 
ing of  the 
order  and  the 
probability  of 
its  having 
been  acted  on 
in  India. 


In  re  Eajah  Bommaeanjee  Bahadooe.* 

On  Appeal  from  the  Sudder  Dewanny  Adawlut  at 
Madras. 

JL  HIS  was  an  application  to  stay  execution  of  a  de- 
cree of  the  Sudder  Dewanny  Court,  at  Madras,  pend- 
ing an  appeal  to  England.  By  the  decree  of  the  Sud- 
der Court,  it  was  declared,  that  the  Defendant  (the 
Petitioner)  was  liable  for  principal  aud  interest  upon  a 
mortgage  bond.  The  Petitioner  appealed  from  that 
decree  to  England.  After  tlie  allowauce  of  the  ap- 
peal, the  Court,  upon  the  petition  of  the  Plaintiff,  and 
his  depositing  security,  by  an  order,  dated  the  24th 
of  December,  1851,  directed  execution  of  the  decree* 
The  Petitioner  presented  a  petition  to  the  Sudder 
Court  for  stay  of  execution,  offering  to  give  security 
for  satisfaction  of  the  decree,  which  the  Court  re- 
fused. The  Petitioner  now  presented  a  petition  pray- 
ing that  the  order  of  the  24th  of  December,  1851, 
might  be  rescinded,  and  that,  upon  his  giving  security, 
execution  might  be  stayed* 

Mr.  Forsyth,  in  support  of  the  petition. 

It  was  unjust  to  order  execution  of  the  decree  of 
the  Sudder  Court,  pending  an  appeal,  the  Petitioner 

*  Present :  Members  of  the  Judicial  Committee, — The  Lord  Jus- 
tice Cranworth,  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Dr. 
Lushington,  and.  the  Eight  Hon.  Sir  Edward  Eyan. 
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having  offered  ample  security  for  satisfaction   of  the  i^^^.                i 

decree   if  affirmed  here.     Execution    of  a  decree  is  In  re                i 

stayed  pending  an  appeal  to   the  House   of   Lords,  bomma-              ' 

Even   if   the   Court   below  refuse  it,   the  House  of  kanjee 

Lords   will  stay  execution  («).     So  also  m  writs  of  ' 
error,  execution  is  stayed,  3  Hen.  YII.,  c.  10.     From 
the  nature  of  the  appellate  jurisdiction  of  this  Court, 

the  practice  must  be  the  same  as  the  House  of  Lords.  i 

— [Sir  Edward  Ryan :  The  appeal  in  this  case  is  from  'i 

the  Siidder  Deivanmj  Court ;  now,  the  course  pursued  ) 

by  the  decree  holder  in  this  case  seems  to  be  perfectly  ^ 

regular,   and  in  accordance  with  the  practice  of  the  i 
Native  Courts,  as  laid  down  in  Macpherson  {h).  There 

is  no  provision  in  the   Charter  for  staying   execu-  1 

tion  pending  an  appeal  to  England  from  the  Sud-  ; 

der  Courts.     It  is  different  in  the  Supreme  Court,  for  ■ 

there  special  provision  is  made  by  the  Charter  (c).]  | 

Lord  Cranworth  :  i 

i 

The  order  complained  of  was  made  on  the  24th  of  ! 

December.,    1851,  and  has  most  probably  been  acted  i 

upon :   it  is  too  late  to  make  this  application,  which  j 

must  be  refused.  \ 

(a)  Macqiieen's  Prac.  of  House  of  Lords,  239.  j 

(5)  "  On  civil  procedure,"  p.  349,  504. 

(c)  Madras  Cliarter,  26th  Dec,  isao,  cl.  xlviii.  - 
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In  re  Eajah  Vassareddy  Lutchmeputtt 
ISTaidoo.* 

On  ]}etition  from  MadraB. 

letli  Jiino  X  HIS  was  an  application  upon  petition,  by  Lutclime-- 

5tli  July,  initty  Naidoo,  for  a  peremptory   order  adressecl  to  the 

1852.  Judges  of  the  Sitdder  Dcivamitj  Adawlut  at  Madras^ 

In  suits  commanding  them  to  carry  into  execution  an  order  of 

Sudckr  Dc-  Her  Majesty  in  Council,   confirming  a  report  of  the 

wannyAdaiv-  Judicial  C^ommittee  of  the  Privy  Council,  made  in  the 

lut  at  Madras,    ^    _  ' 

tliat  Court  de-  joint  appeal  of  '■''  Riincfama  v.  AtcJiama''''  and  ''''  Aicliama 
vourof  A.^       V.  RamcmadlicC  (a),  and  praying,  that  the  Petitioner 

and  pending 

Enaland  bv  *  Present :  Members  of  tlie  Judicud  Committee, — Lord  G'ran- 

B.  and  otbers,    worth,  Lord  Justice  Knigbt  Bruce,  the  Eight  Hon.  Dr.  Lushing- 

put  A.  mto        xqjj    ti^e  pj™j^t  Hon.  Sir  Edward  Evan,  and  the  Eight  Hon.  Six- 
possession  01       ^  ,      _,  ^  ^    ° 
the  disputed       John  Patteson. 

estates,  which  («)  See  case  reported,  4  Moore's  Lid.  App.  Cases,  1. 
were  of  great 
vahie,  with- 
out taking  from  him  the  security  required  by  Mad.  Eeg.  VIII.  of  1818, 
sec.  4.  The  Judicial  Committee  of  the  Privy  Council  reversed  the  de- 
cree of  the»S'?<fWfr  Dewanny  Adaivlut,  and  directed  that  Court  to  ]>\\t  B. 
into  possession  of  the  estates.  Pending  the  appeals  the  Board  of  Eevenue 
took  possession,  sold  a  portion  of  the  estates  for  satisfaction  of  arrears  of 
revenue,  and  became  themselves  purchasers. The  Sudder  Deioanny  Court 
declined  to  interfei'C  or  carry  into  execution  the  Order  in  Coixncil  con- 
firming the  report  of  the  Judicial  Committee,  on  the  ground ,  that  the  es- 
tates were  then  in  the  possession  of  the  Madras  Government.  Upon  a 
petition  by  B.  to  the  Judicial  Committee  complaining  of  such  refusal,  a 
peremptory  order  was  issued,  commanding  the  Sudder  Betvanny  Adaivlut 
forthwith  to  carry  into  execution  the  Order  in  Covincil  made  on  the 
appeals,  and  to  direct  the  Collectors  of  the  districts  in  which  the  estates 
were  situate  to  put  B.  into  possession,  according  to  the  terms  of  the 
Order  in  Council. 

The  application  being  ex  parte  waspostponed  for  notice  to  be  given  to 
the  East  India  Company  and  the  Board  of  Control,  of  the  petition  and 
proceedings. 
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might  he  put  into  possession  of  the  lands  and  other 
property,  the  subject  of  the  appeals,  and  which  was 
awarded  to  him  by  such  report  and  order. 

The  petition,  after  setting  forth  the  fact  of  the  in- 
stitution of  the  suits  in  India,  alleged,  that  at  the 
period  when  the  decrees  of  the  Provincial  and  Sudder 
Court,  appealed  from  to  England,  were  pronounced, 
the  whole  of  the  property  claimed  by  Rungaina,  as 
guardian  of  the  Petitioner,  was  under  attachment  and 
management  of  the  Collectors  appointed  by  the  Board 
of  Pevenue,  acting  in  the  districts  of  Guntoor  and 
MasuUpatam.  That  on  the  6th  of  Mag,  1833,  while 
the  appeals  to  England  were  pending,  Vassareddg 
Ramanadha  Bahoo  presented  a  petition  to  the  Sudder 
Deivanny  Adaiulut,  praying  that  Court  to  cause  posses- 
sion of  the  property  to  be  delivered  over  to  him. 
That  by  a  proceeding  of  the  Court,  on  the  10th  of 
June,  1833,  it  was  stated,  that  Vassareddg  Ramanadha 
Bahoo  could  obtain  possession  of  the  property  only 
on  giving  security,  and  that  there  was  a  specific  rule 
in  his  case  which  required  that  he  should  furnish 
security  ;  and  the  prayer  of  his  petition  was  rejected. 
That  the  rule  referred  to  by  the  Court  in  their  pro- 
ceeding, was  Peg.  VIII.  of  1818,  which  enacted  as 
follows  : — "  The  Court  of  Sudder  Adawlut  may  either 
order  the  judgment  passed  by  them  to  be  carried  into 
execution,  taking  sufficient  security  from  the  party  in 
whose  favour  the  same  may  be  passed,  for  the  due 
performance  of  such  order  or  decree  as  His  Majesty, 
his  heirs  or  successors,  shall  think  fit  to  make  on  the 
appeal,  or  suspend  the  execution  of  their  judgment 
during  the  appeal,  taking  the  like  security  in  the 
latter  case  from  the  party  left  in  possession  of  the 
property  adjudged  against  him  ;  but  in  all  cases  se« 
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1852.        curity  is  to  be  given  by  Appellants  to  the  satisfaction 
i..  i.i:;       of  the  Siidder ' Adaivlut^   for  the  payment  of  all  such 
V\ssAREDDY  ^osts  as  tho  said  Court  may  think  likely  to  be  in- 
LuTCHME-     curred  by  the  appeal,  as  well  as   for  the  performance 
Naidoo.      of  such  order  cr  judgment  as  His  Majesty,  his  heirs 
or  successors,   may  think  fit  to  give  thereupon ;  and 
after  receiving  such  security,  the  Sudder  Adawlut  are 
to  declare  the  appeal  admitted,  and  to  give  notice 
thereof  to  the  Appellant  and  Eespondent  respectively, 
that  they  may  take  measures,   the  one  to  prosecute, 
the  other  to  defend,  the  cause,  in  appeal  before  His 
Majesty  in  his  Privy  Council,  according  to  the  esta- 
blished mode  of  proceeding  in  similar  cases." 

That  in  the  month  of  January,  1834,  Vasmreddy 
Ramanadha  Bahoo  presented  another  petition  to  the 
same  Court,  praying  that  he  might  be  placed  in  pos- 
session of  the  property  pending  the  appeal  upon 
giving  the  security  required  by  the  above-recited  Ee- 
gulation  YIII.  of  1818.  That  in  a  proceeding  of  that 
Court,  dated  t'.ie  14th  of  AprH,  1834,  the  Court 
stated  that  it  was  a  point  formally  decided  by  them, 
that  no  security  was  to  be  required  for  the  Govern- 
ment tribute,  but  merely  for  the  Zemindar^s  mesne 
profits,  exclusively  of  the  tribute  ;  and  they  ordered, 
amongst  other  things,  that  it  should  be  referred  to 
the  Collectors  of  Gwitoor  and  Mafsulipatam,  to  report 
to  the  Court  the  aggregate  gross  receipts  payable  to 
the  Zemindar  in  the  Vassareddy  estates  for  the  Fusly 
year  1230  (a.d.  1820-1),  or  its  annual  average  during 
the  whole  period  of  their  management.  That  in  a 
proceeding  of  the  Court,  dated  the  21st  of  July,  1834, 
they  stated,  that  they  were  of  opinion,  that  the  ends 
of  justice  would  be  answered  by  fixing  the  amount  of 
security  at  Rs.  250,000,  and  it  was  ordered,  that  the 
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iProvincial  Court  of  the  Northern  Division  should  call  ^'^^2. 
upon  Vassareddy  Ramanadlia  Baboo  to  furnish  good  In  re 
iand  sufficient  security  in  that  sum  ;  and  that  on  his  vassareddy 
producing  competent  security  to  that  amount,  to  be  ^^'^'^^^^^" 
approved  of  by  the  Siidder  Deivanmj  Adawlut,  the  Naidoo; 
property  be  placed  in  his  possession.  That  there- 
upon Vassaredd//  Eamanadha  Bahoo  presented  a  peti- 
tion to  the  Sudder  Court,  praying  to  be  informed 
whether  the  security  of  Es.  250,000,  so  required  by 
the  Court,  was  for  the  whole  period  during  which  the 
appeal  might  be  pending,  or  for  what  term.  That  in 
a  proceeding  of  the  Sudder  Court,  dated  the  8th  of 
September,  1834,  it  was  stated,  that  the  period  for 
which  the  security  was,  by  the  order  of  the  21st  of 
Jidy,  1834,  required,  was  for  one  year  only^  and  that  at 
the  expiration  of  that  period,  the  Sudder  Court  would 
issue  such  further  instructions  as  to  security  as  might 
then  appear  expedient  and  equitable.  That  subse- 
quently, in  the  same  year,  Vassaredd/j  Ramanadhd 
Baboo  petitioned  the  Sudder  Court  for  an  allowance 
out  of  the  property,  and  the  Court  granted  him  an 
allowance  of  Es.  1,200  per  mensem,  but  ordered 
that  he  should  find  security  for  that  sum.  That  on 
the  31st  of  March,  1835,  Vassareddy  Ramanadha 
Baboo  presented  a  petition  to  the  Sudder  Court^ 
in  which  he  stated,  that  he  had  been  unable  to  find 
security  for  the  allowance  of  Es.  1,200  per  mensem, 
and  prayed  that  the  allowance  m.ight  be  granted  to 
him  from  the  funds  in  deposit  in  the  Court,  without 
security.  That  in  a  proceeding  of  the  Sudder  Court, 
dated  the  27th  of  April,  1835,  it  was  stated,  that  it 
was  essentially  necessary  that  Vassareddy  Ramanadha 
Baboo  should  furnish  security  for  the  eventual  refund- 
ing of  all  payments  made  to  him  from  the  property  in 
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1852.  dispute,  and  the  prayer  of  his  last-mentioned    petitiorl 

In  re  "vvas  refused. 
VaSIkeddy       "^^^^^^  "1   ^^^^  month  of  Jul?/,  1836,   Vassaredd/j  Ra- 

LxTxciiME-  manadha   Bahoo   presented   a  petition    to   the    Sudde/' 

PUTTY  ,  . 

Naidoo.  Court,  in  \yhich  he  represented  the  condition  to  which 
the  property  had  been  reduced,  in  consequence,  as  he 
alleged,  of  its  continuing  under  the  management  of 
the  Eevenue  officers  of  Government,  and  submitted 
certain  statements  of  tlie  Collectors  of  Guntoor  and 
Mamlijuttiim  aforesaid,  showing  the  arrears  of  Govern- 
ment tribute  then  due,  and  prayed  the  Siidder  Court 
to  place  the  property  in  his  possession  without  se- 
curity, on  the  condition  of  his  entering  into  an  agree^ 
ment  not  to  dispose  of  it  by  sale,  &c.i  before  a  de- 
cision should  have  been  received  on  the  appeal  pre- 
ferred to  his  late  Majesty  in  Council.  That  Riuigama., 
as  guardian  of  the  Petitioner,  also  presented  a  petition 
to  the  Stidder  Court,  praying  that  the  last- mentioned 
petition  of  Vassareddy  Ramanadha  Baboo  might  not 
be  granted*  That  in  a  proceeding  of  the  Siidder 
Court,  dated  the  27tli  of  Jidij,  IS 36,  it  was  stated, 
that  it  appeared  to  the  Court  that  there  could  be  no 
question  that  there  would  be  no  net  profits  from  the 
property  for  several  years  to  come,  and  that,  con- 
sequently, on  that  account  there  could  be  no  neces- 
sity for  requiring  any  security  whatever,  previous 
to  ordering  the  property  to  be  placed  in  possession 
of  Vassareddy  Ramanadha  Bahoo,  and  it  was  ordered 
as  follows,—"  The  Court  direct  that  whatever  lands 
the  Collectors  of  Guntoor  and  Masulipatam  may  have 
in  their  charge  belonging  to  the  Vassareddy  estate,  and 
attached  under  the  order  of  the  Provincial  Court,  be 
delivered  over  to  the  Petitioner,  Ranmnadha  Bahoo. 
The   Court,   therefore,   resolve   that   a  copy   of  these 
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proceedings  be  transmitted  to  the  Provincial  Court  in        1852. 
the  Northern  Division,   for  their  information  and  gui-       i>-  re 
dance,  commanding  them  by  precept,   to  instruct  the  ::^',^33tJ/EUDY 
Collectors  in  the  districts  of  Guntoor  and  Masulipaiam    Lutchme- 

PCTTY 

to  deliver  over  to  the  Petitioner,  Ramanadha  Baboo,  x^idoo. 
such  of  the  lands  belonging  to  the  Vassareddy  estate 
as  they  may  hold  under  attachment."  That  in  pur- 
suance of  the  above  order  of  the  Siidder  Deiuanny 
Adaivlut,  Vassarcddi/  Ramanadha  Bahoo  was  placed  in 
possession  of  the  property  in  dispute,  without  giving 
the  security  required  by  section  4,  of  Reg.  VIII,, 
1818. 

That  the  Petitioner  attained  his  majority  in  the 
month  of  March,  1837.  That  at  divers  periods  in  the 
years,  1838,  1839,  and  1840,  and  while  the  appeals 
to  His  late  Majesty  in  Council  were  still  pending,  the 
Petitioner  presented  petitions  to  the  Board  of  Ee- 
venue,  complaining  that  Vassareddfj  Ramanadha  Ba- 
hoo was  wasting  and  mismanaging  the  estates,  and 
praying  the  Board  of  Revenue  to  issue  an  order  to 
put  the  estates  under  the  management  of  the  Col- 
lectors of  MasuUpafam  and  Guntoor,  until  the  decree 
of  His  Majesty  in  Privy  Council  should  be  made  in 
the  appeals. 

That  in  a  proceeding  of  the  Sudder  Deioanni/  Adaw- 
lut,  dated  the  2nd  of  May,  1842,  it  was  declared  as 
follows  : — ''  The  Board  of  Revenue,  in  their  letter  of 
the  20th  of  January,  1842,  intimated  to  the  Sudder 
Adaivliit,  that  circumstances  indicative  of  gross  mis- 
management, and  an  infentiondl  disregard  of  his 
engagements,  on  the  part  of  Vassareddy  Ramanadha 
Bahoo,  having  been  represented  to  them  in  recent  re- 
ports from  the  Collectors  of  Guntoor,  they  had  desired 
that  officer  to  exercise  his  discretion  in   attaching  the 

VOL.    V.  Ml 
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^So2.       estate,   elioukl  the  Zeminclar  fail  to  make  pa3'ment» 

l^  EE       commensurate  with  his  collections,  and  that  they  have- 

Yassareddy  ^^^^   since   apprised   by   a  letter,   dated  the   8th  of 

LuTCHME-    Januarif.  1842,  that  it  has  been  found  absolutely  ne- 

PCT1Y  oil  " 

Naidco,  cessary  that  the  estate  should  be  taken  under  manage- 
ment, which  has  accordingly  been  done.  The  mis- 
management of  Vassareddy  Ramanadlia  Baboo  resting 
upon  information  in  possession  of  the  Revenue  autho- 
rities, the  Siidder  Adawlut  resolve  to  direct  that  a 
copy  of  the  translations  of  the  petitions  recorded 
above,  together  with  a  copy  of  these  proceedings,  be 
transmitted  to  the  Provincial  Court  in  the  Northern 
Division,  commanding-  them  by  precept  to  instruct 
the  Collectors  of  Guntoor  and  Masidipatam  to  inquire 
into  and  report  upon  the  charges  made  against  Vassa- 
reddy Ramanadha  Baboo,  of  having  made  away  with 
the  proceeds  of  the  estate  during  the  period  it  was 
under  his  management,  imder  the  orders  of  the  Sud- 
der  Adawlut,  of  the  27th  of  July,  1836." 

That  some  time  in  the  year  1842,  possession  of  the 
property  in  dispute  was  taken  from  Vassareddy  Ra- 
manadha Baboo,  and  resumed  by  the  Collectors  of 
Guntoor  and  MasuUpatam. 

That  on  \\\o.  oOth  of  June,  1843,  and  pending  the 
appeals,  the  CMntcqndly  and  other  Talooks  in  the 
Zillah  of  Guntoor,  being  a  portion  of  the  property 
in  dispute,  were  advertised  for  sale,  for  an-ears  of 
revenue  due  to-  the  Government,  amounting  to 
Eb.  26,22,921. 

That  on  the  5th  o*f  Jwne,  1843',  the  Petitioner  pre- 
sented a  memorial  to  the  Governor  in  Council  at 
Madras,  and  on  the  same  date  a  like  memorial  to  the 
Board  of  Revenue,  in  which  he  protested  against  the 
intended  sale,  and  prayed  thait  a  stop  might  be  put  to 
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it  until  the  final   decision  of  the  appeals.     That  the       ^^^2. 
Governor  in  Council,  by  an   order  dated  the  19  th  of       In  re 
Jane^  1843,  referred  the  Petitioner  to   the  Board   of  vassareddy 
He  venue.     That  on  the  6th  of  June,  1843,  the  Board    Lutchme- 
of  Eevenue,  m  answer  to  the  memorial,  informed  him     Naidoo. 
that  the  advertisement    of  the  intended   sale  of  the 
Vassareddy  estate,  for  arrears  of  revenue,  had  ema- 
nated under  the  orders  of  Government.     That  on  the 
28th  of  February,  1846,  while  the  appeals  were  pend- 
ing, the  portion  of  the  property  in   dispute,  previously 
mentioned,  was  again  advertised  to  be  sold  on  the  1st 
of  Jj»/77,  1846,  in   satisfaction  of  arrears  of  revenue. 
That  on  the  28th  of  March,  1846,  the  Petitioner  pre- 
sented a  petition  to  the  Governor  in  Council  at  Ma- 
dras, praying  that  the  sale  might  be  postponed  until 
the  decree  of  Her  Majesty  in  Council  should  be  made, 
or  that  the  whole  of  the  Vassareddy  estates  might  be 
made  over  to  him,  on  condition  of  his  paying  punc- 
tually  the    Government    tribute,   and  a  sum  of  Rs. 
50,000  per  annum,  in  liquidation  of  the  arrears  due 
to  the  Government.     That  this  petition  was  returned 
to  the  Petitioner  hj  the  secretary  to  the  Government, 
on  the  21st  of  April,  1846,  with  the  following  indorse- 
ment :^ — ^'  The  Petitioner  is  informed  that  the  reso- 
lution   of    Government,  dated  the  20th  of  January^ 
1846,  on  the  subject  of  the   Guntoor  Zemindaries,  is 
final,  and  that  the  Petitioner's  request  cannot  be  com- 
plied with." 

That  on  the  30th  of  March,  184&,  the  Petitioner 
presented  a  petition  to  the  Colkctor  of  Guntoor,  pray- 
ing that  he  would  protect  the  portion  of  the  property 
in  dispute  from  sale,  until  the  decree  of  Her  Majesty 
in  Council  should  become  known.  That  on  th^  6th 
of  April,  1846,  this  petition  was  returned  to  the  Peti- 
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1852.        tioner  by  the  Coilector,  with  the  following  indorse- 

Inee       meut : — "The    Vassareddi/   estates  were,    under  the 

VassIeedd^  orders  of    Government,    put   up    to   public    sale    for 

LuTCHME-    arrears,  and  bought  in  on  behalf   of  Government,  on 

PUiTY  . 

Naidoo.  the  1st  inst.  The  request  of  the  Petitioner  cannot  be 
complied  with." 

That  on  the  29th  of  Februa7y,  1848^  the  Judicial 
Committee  of  the  Privy  Council,  to  whom  the 
appeals  had  been  referred,  agreed  to  report  to  Her 
Majesty,  that  the  decree,  of  the  Sudder  Dewanny 
Adawlut  of  Madras,  dated  the  14th  of  March,  1832, 
should  be  reversed.  That  Her  Majesty  in  Coun- 
cil was  graciously  pleased  to  approve  of  this  re- 
port, and  by  a  decree,  dated  the  2nd  of  March, 
1848,  it  was  ordered  and  decreed  (amongst  other 
things)  that  the  decree  of  the  Sudder  Dewanny  Adaw- 
lut should  be  reversed,  as  in  the  declarations  in  the  re- 
port set  forth  and  recommended,  and  the  causes  were 
thereby  remitted  to  the  Sudder  Dewanny  Adawlut  at 
Madras,  to  do  what  was  necessary  to  give  effect  to 
the  declarations  in  the  report,  whereof  the  Judges 
of  the  Sudder  Dewanny  Adawlut  of  Madras,  for  the 
time  being,  and  all  other  persons  whom  it  might  con- 
cern, were  to  take  notice  and  govern  themselves  ac- 
cordingly. 

That  under  and  by  force  of  this  decree,  and  by 
virtue  of  Regulation  V.  of  1804,  the  Petitioner  was 
entitled  to  be  put  in  possession  of  the  whole  of  the 
property  in  dispute,  freed  and  discharged  from  all 
arrears  of  Government  tribute  or  revenue  which  had 
become  due  during  his  minority.  That  by  Regula- 
tion V.  of  1804,  section  4,  it  is  enacted  as  follows: — 
"  The  lands  of  incapacitated  proprietors  shall  not  be 
answerable  for  the  payment  nf  pubbV  revenue  assessed 
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thereon  ;  and  if  the  next  collections  of  any  j-ear  shall        ^^^2- 
prove  unequal  to  the  discharge  of   the  fixed  assess-       In  he 
ment,  the  deficiency  shall  be  made    good  by  the  sur-  vassakeudy 
plus  collection  of  fature  years  :    Provided  always,  that    Lutchme- 

1  J  J     J  PUTTY 

the  allowance  for  the  support   of  the   proprietors  shall      Naidoo. 
be  paid  as  well  in  years  of  deficient  as  of  surplus 
produce." 

That  on  the  23rd  of  December ,  1848,  and  after  the 
arrival  in  India  of  the  aforesaid  Order  in  Council,  the 
Court  of  Sudder  Deivamvj  Adaivliit  made  an  order, 
reciting  the  receipt  by  the  Court  of  a  despatch  from 
the  Honourable  the  Court  of  Directors,  together  with 
the  decree  of  Her  Majesty  in  Council,  and  with  in- 
structions to  take  the  proper  measures  for  carrying 
the  orders  of  Her  Majesty  in  Council  into  execution, 
and  for  recovery  on  behalf  of  the  East  India  Company 
of  the  expense  incurred  by  them  in  bringing  the  cases 
to  a  hearing,  and  the  Sadder  Deivinny  Adaivlut  then 
proceeded  to  make  the  following  order: — "Before 
issuing  the  usual  orders  for  the  full  execution  of  the 
decree  of  Her  Majesty  in  Council,  the  Sudder  Adaw- 
lut  resolve  to  direct  the  Civil  Judges  of  Guntoor  and 
3Iasidipatam  to  take  the  necessary  steps  in  commu- 
nicating with  the  Collectors  of  those  districts  to  secure 
by  immediate  attachment,  such  property,  real  and 
personal,  as  may  belong  to  the  parties  above  men- 
tioned, with  the  exceptioD  of  Puttoory  Cahj  Doss,  the 
third  Eespondent  in  appeal  'No.  11,  of  1827,  who  has 
been  exonerated  by  the  decree  of  the  Privy  Council 
from  all  liability  on  account  of  the  costs ;"  and  it  was 
"  ordered  that  extract  from  these  proceedings  be  sent 
to  the  Civil  Judges  of  BlasuUpatam  and  Guntoor,  by 
precept  returnable  in  ten  days  from  and  after  its 
receipt." 
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1852^  That  oa  the  29th  of  Janmrjj,  1S49,   the  Petitioner 

ix  RE       presented  a  petition  to  the  Sadder   Adaivluf,    wherein, 

VAi\EEDDY  among  ocher  things,  the   Petitioner  complained  of  cer- 

LuTCHME-    tain  illepral  acts   committed  by   llanianadha  Baboo  in 

PUTTY  .  .   '' 

Naidoo,  attempting  to  remove  certain  of  the  property,  funds 
and  furniture,  to  which  the  Petitioner  was  entitled 
under  the  aforesaid  decree,  and  requesting  that  Vassa- 
r£ddy  Ramanadha  Baboo  might  be  arrested  for  the 
purpose  of  securing  the  costs  incurred,  and  to  enable 
the  Petitioner  to  obtain  a  restitution  of  the  property 
which  liad  been  improperly  made  away  with  by  him, 
and  praying  that  the  Court  would  immediately  issue 
the  necessary  order  for  the  release  of  the  estates  from 
attachment,  for  the  purpose  of  restoring  the  estates 
to  the  Petitioner.  That  the  Sadder  Dewanny  Adaivlui 
took  no  notice  of  the  Petitioner's  last-mentioned 
petition. 

That  on  the  11th  of  January^  1849,  the  Board  of 
Pievenue  published  an  advertisement  for  the  sale  of 
the  remaining  portion  of  the  property  and  estates, 
adjudged  by  the  decree  of  Her  Majesty  in  Council  to 
belong  to  the  Petitioner,  which  advertisement  was  as 
follows  : — "  ISTotice  is  hereby  given,  that  unless  the 
sum  of  Es.  28,06,737,  being  the  balance  of  peishcushy 
including  interest  outstanding  up  to  the  20th  of  De- 
cember, 1848,  against  the  undermentioned  estates,  com- 
posing Nundegamah  Zemindary,  belonging  to  Rajah 
Vassareddy  liaynanadlia  Baboo^  Zemindar'''^  (being  part 
of  the  estate  and  property  declared  by  Her  Majesty's 
decree  in  Council  to  be  the  property  of  the  Peti- 
tioner, and  ordered  to  be  delivered  into  the  possession 
of  the  Petitioner),  "  shall  have  been  liquidated  on  or 
before  Monday,  the  12th  of  February,  1849,  the  sale 
of  the  said  estates  will,  agreeably  to  the  instructions 
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conveyed  hy  the  Board  of  llovenup,  in  tliPir  proceed-        ^^^2. 
ings  dated  the    litli  of    December,  1818,  commence   at        1\  re 
the  Collector's  eutcherr>/,  at  Masullpnhim,  on  that  date,  Vassareddt 
and  will  continue  until  the  whole  shall  be  sold."  L  jxciime- 

PLTTY 

That  on  the  8th  of  Fcbruarjj,  1819,  the  Petitioner  Naidoo. 
presented  a  petition  to  the  Sadder  Deiuannj/  Adaivlut^ 
in  which  he  protested  against  the  intended  sale  as 
wholly  illegal,  and  prayed  that  it  might  be  stayed 
until  the  Petitioner  should  be  put  in  possession  of  the 
same,  and  until  the  regular  course  prescribed  by  the 
Regulations  had  been  adopted  by  the  Board  of  Re- 
venue. That  in  a  proceeding  of  the  Stidder  Deivanm/ 
Adatvlut,  dated  the  12th  of  March,  1849,  the  Court 
declared  that  they  had  refeiTed,  on  the  subject  of  the 
Petitioner's  last-mentioned  petition,  to  the  Board  of 
Revenue,  and  that  from  the  reply  of  the  Board  the 
Court  had  learnt  that  the  MusuUpatam  Vassareddy 
estate  (being  the  estate  of  the  Petitioner,  against  the 
sale  of  which  he  bad  petitioned  the  Court)  had  been 
purchased  on  account  of  Government,  on  the  12th 
of  the  then  last  preceding  month,  and  they  further 
declared  that  they  must  decline  to  interfere  further  in 
the  matter,  and  order  that  the  prayer  of  the  Peti- 
tioner should  be  rejected. 

That  on  the  2nd  of  April,  1849,  the  Petitioner 
again  petitioned  the  Sadder  Deivanm/  Adaivlut,  to  put 
in  force  the  decree  of  Her  Majesty  in  Council.  That 
in  a  proceeding  of  the  Sadder  Deivanny  Adaivlut,  dated 
the  IGth  of  April,  1849,  the  Court  directed,  among 
other  things,  as  follows : — "  In  conformity  with  the 
decree  of  Her  Majesty  in  Council,  and  with  reference 
to  the  order  of  the  Sadder  Adawlut,  dated  the  23rd 
of  December,  1848,  directing  the  civil  Judges  of  Gun- 
ioQr    and    MaduUpatam    to    take    proper    measures   to 
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In  he 

Eat  AH 

Vassarebdy 

LUTCHME- 
PTITTY 

Naidoo, 


secure,  by  iminediate  attachment,  such  property,  real 
and  personal,  as  may  be  found  to  belong  to  the  above 
parties,  the  SudJer  Aikmhit  now  direct  that  the  civil 
Judges  be  commanded  by  precept  returnable  in  six 
months,  from  and  after  its  receipt,  to  carry  the  decree 
into  full  execution." 

That  the  order  of  the  Court  referred  to  in  the  last- 
mentioned  proceeding  had  reference  solely  to  the 
levying  of  costs  from  the  Petitioner  and  the  other  par- 
ties in  the  appeal,  and  the  direction  of  the  Court  to 
the  civil  Judges  of  Giintoor  and  Masulipatam^  to  carry 
the  said  decree  into  full  execution,  was  limited  to  so 
much  of  the  decree  as  relates  to  the  levying  of  costs, 
and  was  not  an  order  directing  the  civil  Judges  to 
put  the  Petitioner  in  possession  of  the  property  to 
which  he  is  entitled,  in  order  and  by  virtue  of  the 
decree  of  Her  Majesty  in  Council. 

That  on  the  21st  of  December,  1850,  the  Petitioner 
presented  a  petition  to  the   Governor  in  Council  of 


3Iadras,  praying  that   the  Petitioner 


might  be 


put  in 


possession  of  the  estates  and  property,  in  conformity 
with  the  decree  of  Her  Majesty  in  Council.  That 
on  the  24th  of  December,  1851,  an  answer  was  re- 
turned by  the  order  of  the  Gouernor  in  Council  to 
this  petition,  as  follows  : — "  The  Government  cannot 
accede  to  the  request  contained  in  this  petition." 

That  on  or  about  the  23rd  of  Febriiari/,  1851,  the 
Petitioner  presented  a  petiti(>n  to  the  Zillah  Court  of 
Gunioor,  praying  for  the  delivery  into  his  possession 
of  the  estates  and  property,  and  of  Es.  300,000, 
awarded  to  him  by  the  aforesaid  decree.  That  in  a 
proceeding  of  the  Zillah  Court  of  Guntoor,  dated  the 
14th  of  March,  1851,  the  Court  stated  as  follows  : — 
"  The  Court   cannot   interfere   in  the   matter,  and  the 
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Petitioner  must  address  himself  to  the  Siuhkr  Adaw-        i^^-- 
lut.  who  will  determine  as  to  the  propriety  of  com-       ix  re 
plying   or  not  with  the  request   of  the  Petitioner.''  yasIIreddy 
That  the  Petitioner  had  wholly  failed  in  his  at-    I-utchme- 

■  PUTTY 

tempts  to  obtain  from  the  Siidder  Dcivanny  Admvlut,  Natdoo. 
or  from  the  Board  of  Ee venue,  or  from  the  Governor 
in  Council,  at  Madrm^  possession  of  the  estates  and 
property  awarded  to  him  by  the  decree  of  Her  Ma- 
jesty in  Council ;  and  the  decree  remained  up  to  the 
present  time  unexecuted,  although  a  period  of  more 
than  four  years  had  elapsed  since  the  decree  was 
made  ;  and  the  Petitioner  su:ffered  under  the  grievous 
hardship  of  a  refusal  on  the  part  of  the  Hudde.r  De- 
loanwj  Adaivlut,  to  interfere  on  his  behalf,  for  the 
purpose  of  carrying  into  execution  a  decree  of  Her 
Majesty  in  Council  in  his  favour,  which  decree  com- 
manded the  Court  to  do  what  is  necessary  to  give 
effect  thereto.  That  the  Petitioner  had  no  other 
means  of  redress  open  to  him  than  by  appealing  to 
Her  Majesty  in  Council,  and  obtaining  a  peremptory 
order,  commanding  the  Sudder  Dewanny  Adawlut  and 
all  other  persons  whom  it  may  concern,  to  carry,  with- 
out further  delay,  the  aforesaid  decree  into  effect ;  and 
the  petition  prayed  that  Her  Majesty  in  Council  would 
be  pleased  to  take  the  petition  into  Her  most  gracious 
consideration,  and  to  grant  him  a  peremptory  order 
addressed  to  the  Judges  of  the  Sudder  Dewanny 
Adawlut^  or  to  such  other  persons  and  authorities  as 
to  Her  Majesty  should  seem  fit,  commanding  them 
to  execute  the  decree  of  the  2nd  of  March,  1848,  and 
to  put  the  Petitioner  in  possession  of  the  laud  and 
other  property  awarded  to  him  by  the  aforesaid  decree. 

This  petition  was  specially  referred  to  the  Judicial 
Committee. 

VOL.  V.  ^  1 
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1852.  The  petition  came  on  to  be  heard   ex  parte,    on 

Ti7EE  the  16th  of  June,  1852,  Avhen  their  Lordships  ordered 

Eajah  -^  ^^  stand  over  for  service  of  the  petition  and  notice 

LuxcHMK-  of  the  proceedings  to  the  Board   of  Control  and  th© 

Naidoo.  East   India   Company.     They   were   served,   but   the 

East  India   Company  alone  appeared, 
oth  July,*        Upon  the  petition  being  opened, 

1852.' 

"      ^"  Mr.  Wii/rani,  Q.  C,  and  Mr.  E.  J,  Lloyd,  Q.  C, 

for  the  East  India  Company,  took  a  prelimi- 
nary objection  to  the  hearing. 

The  East  India   Company   appear  in   deference  to 
the  Court's  wish,   but  being  entirely  ignorant  of  the 
facts  alleged  in  the  petition,  we  submit,  that  the  peti- 
tion ought  not  to  be  now  j)roceeded  with,   until  the 
Petitioner  has   taken  proper  steps  in  India  to  bring 
the  Madras   Government  before  the   Court ;   and  we 
insist,    that   the    Court   has   no    jurisdiction    in   the 
matter ;    for    having    made    a    decree   remitting    the 
causes    to    India   to    do   certain   acts,    the   appellate 
jurisdiction  is  gone,   and    to    entertain   the   petition 
is  to  exercise  original   jurisdiction,  there  being  now 
no  suits  before  the  Court.     The  Petitioner  has  mis- 
taken  his   remedy,    as    the    proper    course   for   him 
to    have   pursued,    was   to   have    taken   proceedings 
in  India,    by   citing  the    Government,   or  he   might 
have  brought  a   suit  against  the  revenue  authorities 
for   the   illegal   sale   of  the   estates.       Kirt   Chunder 
Roy  V.  The    Government  (a).     AYe   submit,   that  the 
proceedings   complained   of   may   be  perfectly  right 

*  Present  :   The  Eight  Hon.  Dr.  Lushmgton,  tlie  Eight  Hon. 
Sir  Edward  Eyan,  and  the  Eight  Hon.  Sir  Jolm  Patteson. 
(_tf)   1  iIooj.-e'a  lud.  A]jp.  Cases.  383. 
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and  ill  couforinity   with  the  Regulations,  but  that  we  1^52. 

do  not  appear  to   defend  the  3Iadras  Government,  or  ixv  re 

the  SudJer  Court  Judges,  who  have  not  been  served  vassareddt 

with   this  petition;   but  to  urge  that  necessary  in-  Lutchme- 

quiries  ought  to  be  taken  to  ascertain  the  legality  of  Naidoo, 
the  acts   of  the  Government  before  the  petition  can 
be  disposed  of. 

Dr.  Lushiiigton  :  We  must  now  hear  out  the  peti- 
tion, and  then  determine  the  proper  course  to  be 
adopted. 

Mr.   Bethell,  Q.  C,  jVlr.   Forsyth,  and  Mr.  Wors- 
lei/,  for  the  Petitioner. 

First,  The  present  application  is  well  founded. 
The  Petitioner  does  not  ask  the  Court  to  interfere 
witli  third  parties  not  before  the  Court.  All  that  the 
petition  prays  is,  that  the  decree  of  the  Queen  in 
Council  may  be  carried  into  effect  by  the  Sudder 
Court.  What  the  Petitioner  sought  from  the  Sud- 
dcr  Court  was  a  precept  to  the  Collectors,  directing 
them  to  put  him  in  possession  of  the  fruit  of  his  de- 
cree ;  if  the  Sudder  Court  had  complied  with  that 
request,  and  the  Collectors  refused  to  obey  the  pre- 
cept, the  Petitioner  had  his  remedy  in  India,  but  by 
the  Sudder  Court  holding  its  hands,  the  Petitioner 
has  no  alternative  but  to  apply  here.  But,  secondly, 
upon  the  merits.  There  are  two  circumstances  suffi- 
cient to  justify  the  interference  of  this  Court  to  pro- 
tect this  property  from  destruction.  In  the  jB.rst 
place,  the  Sudder  Court  w^as  not  warranted  in  per- 
mitting Ramanadha  Baboo  to  be  put  in  possession  of 
the  estates  without  taking  the  security  required  by 
3Iad}Y(s  Ixeg.  YIIL  of  1818,  sec.  4;   and,   again,  the 
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1852.  proceediDgs  of  the  Eevenue  aiitliorities  in  first  causing 

In  re  these  estates  to  be  sold  for  Governmeut  arrears,  and 

Y\i5st]REDDy  ^^^^^  buying  them  in  themselves  ;  and  that  after  a  dc- 

LuTCiiiiE-  cree,  awardin^^  possession   to  the  Petitioner  is  to  over- 

PUTTY  . 

Naidoo.  rule  the  decree  of  this  Court,  and  render  its  execution 
impossible.  It  would  be  most  unjust,  after  the  Peti- 
tioner has  obtained  a  decree  in  his  favour,  to  make 
him  institute  a  fresh  suit  in  India  to  obtain  posses- 
sion, because  the  Sudder  Court  miscarried  in  not 
enforcing  the  decree  of  this  appellate  Court.  There 
is  no  such  course  prescribed  by  the  Madras  Eegula- 
tions ;  on  the  contrary,  the  Eegulations  treat  the  Col- 
lector as  the  servant  of  the  Court.  By  Peg.  XXYII. 
of  1802,  sec.  25,  if  the  Collector  omit  or  refuse  to 
obey  the  process  of  the  Court,  then  the  Court  from 
which  the  process  issues  may  fine  him.  It  is  ana- 
logous to  a  process  in  this  country,  issuing  out  of 
the  Court  of  Queen's  Bench,  where  if  the  sheriff  re- 
fused to  obey  the  writ  of  the  Court  it  would  fine  him 
for  contempt.  In  the  same  way  the  Collector  ought 
to  have  been  called  upon  by  the  Court,  by  precept, 
to  have  carried  the  decree  into  execution.  Another 
important  question  is,  that  the  Petitioner  was  a 
minor.  The  estate  was  not  under  the  Court  of 
Wards,  therefore  Keg.  Y.  of  1804  does  not  api% ; 
but  Keg.  X.  of  1831,  sec.  2,  cl.  1,  in  clear  terms  de- 
clares, that  arrears  accruing  during  minority  shall  not 
be  a  charge  upon  the  estate,  so  as  ^to  entitle  the  Go- 
vernmeut to  sell  the  estate  in  satisfaction  of  arrears. 

Mr.  Wigram,  Q.  C,  and  Mr.  E.  J.  Lloyd,  Q.  C, 
for  the  East  India  Company. 
This  petition  is  quite  novel,  and  no   authority  has 
been  cited  to  juslity  the  application.      The  petition 
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makes  a  couipluint  against  two  parties ;  HrBt,  against  ^^^2. 
the  Judges  of  the  Suddcr  Court  personally,  for  not  In  he 
having  performed  their  duty ;  and,  secondly,  against  vassareduy 
llamanadha  Bahoo^  the  party  put  in  possession  by  the  Lutciime- 
Sudder  Court.  If  it  is  really  intended  to  make  any  Naidoo. 
personal  eomplaiut  against  the  Judges  for  jcontumacy 
to  the  order  of  this  CVurt,  they  ought  to  have  been 
personally  served  with  the  j)etition,  that  they  might 
answer  the  charges.  AVe  only  appear  as  representing 
the  East  India  Company,  and  are  entirely  unac- 
quainted wdtli  the  statements  contained  in  the  peti- 
tion. But  "we  submit,  that  the  3Iadras  Government 
has  a  title  paramount  to  the  parties  to  the  original 
appeals ;  the  Government  are  no  parties  to  the  de- 
cree ;  they  stand  in  the  position  of  a  landlord  in  pos- 
session of  a  leasehold  estate  for  arrears  of  rent.  The 
property  ought  not  to  be  taken  from  the  Government 
without  giving  them  an  opportunity  of  being  heard. 
They  have  a  paramount  title,  and  ought  to  have  been 
cited  by  petition.  This  is  not  a  proceeding  in  rem 
but  in  personam.  We  are  not  acquainted  with  the 
practice  of  the  Courts  in  India  in  circumstances  like 
the  present.  It  may  not  be  necessary  for  the  Peti- 
tioner to  institute  a  fresh  suit  to  get  possession.  In 
the  Court  of  Chancery  in  this  country,  if  a  new 
claimant  intervenes,  pending  litigation,  the  Court  will 
not  decide  the  case  against  the  third  party,  without 
giving  him  an  opportunity  of  being  heard;  under 
some  circumstances  a  new  suit  is  not  necessary 
against  him,  you  serve  him  with  notice  of  a  peti- 
tion, asking  him  to  give  effect  to  a  decree,  which  he 
is  interrupting.  The  same  thing  could  perhaps  have 
been  done  in  India.  Reg.  XII.  of  1809,  sec.  11, 
cL.iv.,  shows  that  the  re\'enue  is  a  primar}-   charge, 
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1852.        and  that   the   Government  is  hound   to  look  to   the 

In  re       proprietor   de  facto    as   distinguished    from   the   pro- 

VassIkeddy  pi^'i^'tor  de  jure.     It  is  a  question  which  cannot  be  safis- 

LuTCHMK-    factorily  determined  without  croinoj  into  evidence  ;   we 

PUTTY  "^        .  .    . 

Maiuoo.  ask,  therefore,  that  the  petition  may  stand  over,  to  en- 
able the  Government  of  Madras  to  inform  the  Court 
what  the  facts  really  are,  as  at  present  the  statements 
are  ex  parte.  i\  o  doubt  there  are  other  facts  v.'hich 
are  material  to  be  considered  before  the  ease  is  de- 
cided. It  may  be  an  omission  of  the  Sudder  Court  to 
put  the  Petitioner  into  possession,  but  that  cannot 
affect  the  right  of  the  Government,  which  is  quite 
independent  of  any  proceedings  the  party  may  have 
taken  in  the  Court  below. 

The  Eiglit  Hon.  Dr.  Lushington  : 

Their  Lordships  have  taken  into  consideration  this 
petition,  which  prays,  that  Tier  Majesty  will  be 
pleased  to  grant  a  peremptory  order,  addressed  to  the 
Judges  of  the  Court  of  Sadder  Dewanny  Adawlat^  or 
to  such  other  persons  and  authorities  as  to  Her  Ma- 
jesty shall  seem  fit,  commanding  them  to  execute  the 
decree  of  llor  Majesty  in  Council,  bearing  date  the 
2nd  of  March.,  1848,  and  to  put  the  Petitioner  in  pos- 
session of  the  land  and  other  property  awarded  to  him 
by  the  decree. 

Their  Lordships  feel  that  in  entering  upon  the  con- 
sideration of  this  petition  they  are  placed,  for  seve- 
ral reasons,  in  a  position  of  considerable  difficulty  : 
Pirst,  on  account  of  the  entire  novelty  of  the  i)ro- 
ceeding,  this  being,  so  far  as  any  of  us  are  aware,  the 
very  first  time  that  any  complaint  has  been  addressed 
to  the  Judicial  Committee,  of  the  non-execution  of  a 
decree  pronounced  by  them  which  has  been  confirmed 
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by  Her  Majesty  in  Council.     And,   again,  ^\o  oxpe-      ^^^^ 
rience  some  (iifficiilty  from   the  circumstance,  that  all        In  ue 
the  facts  which  are  stated  in  tliese  proceedings  are  vassakeddy 
entirely  e.v  parte,    and   wc   have   had   no   oi^portunity    ^'^^^^'^^^'' 
of  ascertaining  whether  the)^   are  in    strict  conformity      Naidoo. 
with  the  papers    to  which  reference  is  made  in  the 
petition. 

So  far  as  we  are  enabled  to  judge  from  this  petition, 
the  Sudder  Court  seems  to  have  been  of  opinion,  that 
the  property  in  question  having  been  seized  by  the 
Board  of  Revenue,  and  being  in  possession  of  that 
Board,  they  had  alone  a  rightful  title,  with  which  the 
Sudder  Court  could  not  interfere,  and  consequently 
they  couceived,  that  having  ascertained  that  fact,  they 
had  discharged  their  duty,  and  no  more  depended 
upon  them.  We  are  not  in  a  situation  to  say  whether 
that  determination,  on  the  part  of  the  Sudder  Court, 
was  well  founded  or  not.  Wf^  think  it  would  have 
been  infinitely  better  for  all  parties,  if  the  grounds  on 
which  the  Sudder  Court  proceeded  had  been  set  forth 
in  a  more  regular  form,  for  the  consideration  of  their 
Lordships. 

There  are  other  circumstances  in  this  case,  which, 
provided  they  are  incapable  of  explanation,  certainly 
tend  to  show  that  the  present  Petitioner  has  been 
subjected  to  very  great  hardship  and  detiiment.  We 
allude  to  the  circumstance  of  securit}'"  not  having  been 
taken,  in  conformity  with  Eeg.  YIII.  of  1818,  sec.  4. 
We  are  now  speaking,  as  already  observed,  solely 
upon  v/hat  appears  before  us  ex  pa?'te,  and,  therefore, 
we  do  not  intend  to  pronounce  any  decisive  judgment 
upon  it ;  but,  supposing  all  the  circumstances  stated 
in  the  petition  to  be  true,  it  would  appear  that  this 
large  property  was  put  into  the  hands  of  RciAuanadha 
Baboo,  pending  the  appeals ;  that  it  has  been  wasted 
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1852. 

In  he 
E.vTAH 

Vassareddy 
L^TC^^^E- 

PUTTY 

Naidoo. 


and  dilapidated,  and  the  whole  property  exhausted,  in 
consequence  of  security  not  having  been  taken.  It 
is  not,  however,  necessary  to  allude  further  to  that 
point. 

Their  Lordships,  taking  all  these  circumstances  into 
their  consideration,  have  determined  to  adopt  the  fol- 
lowing course,  by  which  course,  we  trust,  the  rights  of 
the  'East  India  Company,  if  they  have  any,  or  the 
rights  of  the  Government  of  Madras,  or  any  other 
persons  purchasing  under  them,  will  be  protected,  and 
which  will  also  enable  the  Petitioner  to  put  the  Court 
in  motion,,  so  that  he  may  have  all  that  he  is  justly 
entitled  to  under  the  decree. 

We  intend  to  advise  Her  Ma  jest}',  that  the  Sadder 
Adaivlut  be  directed  forthwith  to  carry  into  execution 
the  Order  of  Her  Majesty,  and  to  direct  the  Collector 
to  put  the  Petitioner  into  possession  of  the  property, 
according  to  such  order  made  in  the  decree,  reserving 
to  the  Madras  Government,  and  all  persons,  except 
the  Eespondents  in  the  original  appeal,  the  right  to 
appear  for  their  interest,  if  any. 

The  report  of  the  Judicial  Committee  of  the  Privy 
Council,  dated  the  5th  of  July,  1852,  and  tlie  Order 
in  Council  made  thereon,  was  as  follows : — 

"  The  Lords  of  the  Committee,  in  obedience  to 
your  Majesty's  said  order  of  reference,  have  this  day 
taken  the  said  petition  into  consideration,  and  having 
been  attended  by  counsel  on  behalf  of  the  Petitioner, 
and  likewise  on  behalf  of  the  East  India  Company, 
their  Lordships  do  this  day  agree  humbly  to  report  to 
your  Majesty  as  their  opinion,  that  the  said  Court  of 
Sudder  Deivanny  Adaivlut,  at  3Iadras,  ought  to  be 
ordered  forthwith  to  carry  into  execution  Her  Ma- 
jesty's Order  in  Council  of  the  2nd  of  March^  1848, 
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•mode   upon  the  hearing   of  the  said  appeal,   and   to        ^^'^-^ 
direct  the    Collectors    of    Gimtoor  and  Ilasidipatam,       In  re 
and  those  districts  in  which  the    Vassareddy  estates  y^gg^^EDDY 
are  situated,   to  put  the  Appellant,  "i'/iVya/^  Lutchme-    Lutchme- 
putty  Kaidoo^  in  possession  of  the  said'  property,  in      Naidoo. 
pursuance   of  the  report  of  this   Committee,  'of  the 
2yth  of  February,  1848,  and  of  Her  Majesty's  Order 
in  Council,  of  the  2nd  of  March,  1848,  approving  the 
same,   reserving  to  the  Madras  Government,   and  to 
all  persons,   except  the  Eespondents  in  the  original 
appeal,  the  right  to  appear  for  their  interest,  if  any. 

"Her  Majesty  having  taken  the  said  report  into 
consideration,  was  pleased,  by  and  with  the  advice  of 
Her  Privy  Council,  to  approve  thereof,  and  to  order, 
as  it  is  hereby  ordered,  that  the  said  Court  of  Sudder 
Dewanny  Adatvlut,  at  Madras,  do  forthw^ith  carry  into 
execution  Her  Majesty's  Order  in  Council,  of  the  2ud 
oi  March,  1848,  and  that  the  said  Court^do  direct 
the  Collectors  of  Guntoor  and  Masulipatam,  and  of 
those  districts  in  which  the  Vassareddy  estates  are 
situated,  to  put  the  Appellant,  Rajah  Luichmeputty 
Naidoo,  Bahadoor,  in  possession  of  the  said  property, 
in  pursuance  of  the  report  of  the  Judicial  Committee 
of  the  Privy  Council,  of  the  29th  of  February,  1848, 
and  of  Her  Majesty's  said  Order  in  Council,  of  the 
2nd  of  3Iarch,  1848,  approving  the  same,  reservino- 
to  the  Madras  Government,  and  to  all  persons,  except 
the  Eespondents  in  the  original  appeal,  the  right  to 
appear  for  their  interest,  if  any.  Whereof  the  Judges 
of  the  said  Court  of  Sudder  Dewanny  Adawlut  at 
Madras,  for  the  time  being,  and  all  other  persons 
whom  it  may  concern,  are  to  take  notice  and  govern 
themselves  accordingly." 

VOL.  V.  0  1 
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Tx  t;e  Si  nx  a  I!  a  in   riiiosE.* 


gtliFeb., 
1853. 

Where  tliis 
Coiirt  grants 
leave  to  ap- 
peal, under 
the  general 


Oil  petit  km  from  the  Supreme  Court  at   Catcutta; 

X  HIS  was  a  petition  for  leave  to  appeal  from  certaia 
orders  of  the  Supreme  Court  at  Calcutta,  made  in  a 
partition  suit  brought  by  the  Petitioner  against  one 
Ilolhdhur  Doss.  The  petition  alleged,  that  the  Peti- 
tioner and  one  llotladhur  Doss  were  Jointly  seised  a& 
Jurrsdiction  of  tcnants  in  common  of  a  piece  of  land  at  Jorehagdun, 
Councir?t"^  in  the  town  of  Calcutta,  containing  twelve  cottahs ; 
will  impose       ^]  ^^  ^Y\Q  Petitioner  instituted  a  suit  on  the  equity  side 

such  terms  . 

upon  the  of  the  Supreme  Court  at  Calcutta,   against  Holladhur 

fng,\.s^tho"^'  Doss,  for  partition  of  the  land;  that  the  cause  was- 
heard  b}'  the  Supreme  Court,  who  made  the  usual 
decree  for  partition,  and  that  a  commission  of  parti- 
tion was  issued  under  such  decree,  authorising  the 
commissioners  to  make  such  partition ;  that  a  re- 
turn was  made  by  the  commissioners  on  the  19th 
of  September,  1851,  by  which  they  recommended 
that  the   piece   of  land  should   be   divided  into   two 


special  cir- 
cupistanccs  of 
the  case  re- 
quire. 

Appeal  ad- 
mitted from 
an  order  con- 
firming the 
report  of  Com- 
missionei's  in 
a  partition 
suit,  although 
the  appeal - 
aljle  value 
was  under  Rs. 
10,000,  the 
amount  pre- 
scribed by  the 


*■  Present:  Members  of  tlie  Judicial  Committee, — The  Chief 
Justice  of  the  Court  of  Common  Pleas  (8ir  John  Jervis),  the  Eight 
Hon.  Dr.  Lusliington,  the  Eight  Hon.  fc^ir  lidwardRyan,  and  the 
Rio-lit  Hon.  Sir  John  Putteson. 


Order  in 

Council  of  the  10th  of  April,  1838.  The  Petitioner  (the  Plaintiff) 
had  offered  to  compensate  the  Defendant,  if  the  report  of  the  Commis- 
sioners was  varied.  The  Judicial  Committee,  in  granting  leave  to  ap- 
peal, put  the  I'etitioner  upon  terms  of  lodging  in  the  Council  Office, 
within  four  months,  a  certificate  of  recognizance  to  the  Uueen  in  the 
sum  of  £1,500  for  such  compensation  and  costs  as  might  be  awarded 
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shares,  by  a  line  directly  north  and  south,  and  thereby  ^853. 
allotted  to  the  Petitioner  five  half  equal  twelfth  parts,  In  be 
to  be  enjoyed  by  hiiia  in  severalty  ;  and  also  allotted  '  qjjqse. 
to  the  Defendant  for  his  share,  to  be  held  in  severalty 
exclusive  of  Petitioner,  all  that  portion  on  the  west 
which  abutted  on  one  of  the  houses  and  premises  of 
the  Petitioner,  namely,  the  hous«  which  contained  the 
zenana  or  female  apartments  of  his  family,  so  as  to 
separate  and  divide  the  opposite  house  and  premises 
of  the  Petitioner,  being  the  public  dwelling-house 
of  himself  and  family,  whereby  the  Petitioner  was 
excluded  from  a  passage  to  the  house  containing  the 
zencma.  That  the  Petitioner  filed  exceptions  to  this 
return,  urging  that  the  partition  was  opposed  to  the 
justice  of  the  case  and  to  his  claim  to  have  the  last- 
mentioned  piece  of  ground  to  the  extreme  Avest,  or 
that  portion  of  it  which  would  aitord  the  Petitioner  a 
passage  from  his  own  house  to  the  other ;  that  this 
last-mentioned  i">art  was  of  no  more  value  to  the  De- 
fendant than  any  other  portion,  but  that  the  same 
was  of  great  and  peculiar  value  to  him.  That  the 
exceptions  were  called  on  for  argument,  but  that  in 
eon  sequence  of  the  absence  of  his  counsel  to  argue 
the  exceptions,  the  same  were  overruled,  as  of  course  ; 
imd  that  on  the  13th  of  January.,  1851,  an  order  was 
made  confirming  the  Commissioners'  return.  That 
on  the  29th  of  3Iarch,  1852,  he  petitioned  the  Su- 
preme Court,  that  the  order  of  confirmation  should 
be  set  aside,  and  the  exceptions  restored  to  the  Board, 
for  the  purpose  of  being  argued  before  the  Court,  and 
having  the  whole  matter  explained,  the  Petitioner 
offering  to  pay  the  costs  of  the  Defendant  which  might 
be  incurred  b}^  the  rehearing,  which  he  thereby  offered 
to  expedite,  but  thai  the  Court  refused  his  petition 
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1853.  ori  the  2 9 til  of  MarcJi^  1852,  and  proceedings  were 
In  re  had  before  the  Master  to  settle  the  draft  conveyances. 
^  Ghose?^  That  the  Petitioner  presented  a  petition  to  the  Su- 
preme Court  within  six  months,  for  leave  to  appeal 
to  England,  submitting,  as  a  cause  of  appeal  fi*om 
these  orders,  that  on  examining  the  plan  annexed 
to  the  return,  it  would  be  found,  that  by  the  partition 
which  the  Commissioners  had  made,  all  communica- 
tion was  stopped  between  the  Petitioner's  family  house 
and  his  dwelling-house,  that  is,  between  his  BoytucJc- 
Jiannah  and  the  house  containing  the  female  apart- 
ments ;  that  each  .of  these  two  buildings  was  worth 
more  than  Es.  50,000,  and,  therefore,  such  a  parti- 
tion not  only  exposed  him  and  his  family  to  the 
greatest  inconvenience,  but  also  largely  deteriorated 
the  value  of  his  property;  that  he  was  ready  and 
thereby  offered  the  Defendant  Es.  800  for  each  of 
the  six  cottahs  allotted  to  him,  although  the  Commis- 
sioners had,  on  the  evidence  before  them,  valued  each 
cottah  at  only  Es.  400  ;  that  the  loss  and  inconve- 
nience to  the  Petitioner  had  been  occasioned  by  the 
Commissioners  drawing  the  line  of  division  north  and 
south,  and  assigning  to  the  Defendant  the  whole  of 
the  land  abutting  on  the  female  apartments,  which, 
consequently,  excluded  him  from  any  passage  to 
that  house  ;  and  the  Petitioner  submitted,  that  the  line 
of  division  was  erroneous,  and  ought  to  have  been 
drawn  in  a  different  direction ;  and  that,  if  the  par- 
tition proposed  by  him  was  detrimental  to  the  De- 
fendant, the  Petitioner  was  willing  to  make  such  com- 
pensation to  him,  in  double  the  value  of  the  land,  as 
the  Commissioners  might  award ;  that  the  Court,  by 
an  order  dated  the  1st  of  July,  1852,  refused  leave  to 
appeal,  on  the  ground  that  the  property  in  dispute 
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was  under  Rs.  10,000,  the  amount   prescriLed  by   the         ^^'>-^- 
Order  in  Council  of  the  10th  of  April,  1838  (ff).  In  kk 

The  Petitioner  then  applied  by  special  petition  to  '  q^jo^j^, 
the  Queen  in  Council,  for  lea^'o  to  appeal  from  the 
return  of  the  Commissioners,  dated  the  10th  of  /SV-/,'- 
tcmher,  1851  ;  and  from  the  order  of  the  Supremo 
Court  confirming  the  same,  of  the  13th  of  Jamuir/j, 
18C2,  and  the  order  of  the  29th  of  March,  1852. 

Mr.  Lcith,  in  support  of  the  petition,  now  moved 
for  leave  to  appeal. 

The  Supreme  Court  was  precluded  by  the  Order  in 
Council  of  the  10th  of  April,  1838,  from  admitting 
an  appeal,  as  the  subject-matter  involved  was  under 
the  prescribed  appellate  value,  but  this  Court  has 
power  to  admit  an  appeal  notwithstanding,  if  the 
circumstances  justify  the  admission.  The  present  is 
a  case  of  great  hardship.  The  Commissioners  grossly 
erred  in  judgment  in  making  such  a  division ;  they 
ought  to  have  ascertained,  not  only  the  relative  value 
of  the  property,  but  also  the  respective  situations  of 
the  parties  in  relation  to  the  property,  before  the  par- 
tition took  place.  Slorfj  v.  Johnson  [h)  is  directly  in 
point,  and  shows  that  a  Court  of  Equity  will  set  aside 
an  adjudication  made  by  Commissioners  of  partition, 
in  circumstances  like  the  present. — [Sir  John  Jcrvis  : 
You  must  undertake  to  save  the  other  party  harm- 
less. It  may  be,  that  the  order  confirming  the  return 
of  the  Commissioners  has  been  acted  upon.  If  you 
come  here  for  an  indulgence,  asking  the  rule  jire- 
scribing  the  appealable  amount  to  be  relaxed,  it  ought 

{a)  Soe  Order,  1  Moore's  Ind.  Ajip.  Cases,  ix. 
{b)  1  You.  &  Coll.  538. 
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1853.  not  to  be  granted  but  upon  terms  (a).  The  party 
In  he  Eespondent  will  have  to  come  here  to  support  the 
"^  Ghose^''  order  of  the  Supreme  Court,  upon  a  point  which  you 
omitted  to  argue  in  the  Court  below  ;  you  must  under- 
take to  indemnify  him  from  any  loss  you  may  put  him 
to,  as  well  also  for  compensation,  if  it  is  necessary  to 
make  any  variation  of  the  Order  confirming  the  report 
of  the  Commissioners  upon  that  point.  What  is  the 
form  of  an  indemnity  given  on  appeal  ?] — The  ordi- 
nary mode  is  by  a  recognizance  in  the  Exchequer. 
— fSir  John  Jert'is :  Would  that  give  a  right  of  ac- 
tion against  the  obligor?  A  recognizance  in  the 
Exchequer,  if  estreated,  becomes  a  forfeiture  to  the 
Crown]. — The  Petitioner  can  enter  into  a  recogni- 
zance with  sureties  in  India ;  this  Court  can  award 
the  proceeds  of  a  recognizance  so  forfeited. 

The  Right  Hon.  Dr.  Lushington  : 

Their  Lordships  are  disposed  to  allow  this  appeal, 
but  it  must  be  upon  terms  of  the  Petitioner  entering 
into  a  recognizance  in  the  Court  of  Exchequer,  in 
the  sum  of  £1,500,  to  abide  such  order  as  may  be 
made,  such  security  to  be  made  within  four  months 
from  the  date  of  the  Order  in  Council. 

The  following  report  was  made,  which  was  con- 
firmed by  Her  Majesty  : — 

''  Their  Lordships  agree  humbly  to  report  to  your 
Majesty,  as  their  opinion,  that  the  Petitioner,  Sibna- 
rain  Ghose,  ought  to  be  at  liberty  to  enter  and  prose- 
cute his  appeal  against  the  return  of  the  Commis- 
sioners   of   partition,    dated    the   19th  of    September^ 

yij  See  In  M"s(iiJ<y  M"1-iow<^  Cazum  Shrr<nfr-,  aut«.  p.  196. 
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1851,  and  from  the  order  of  the  Supremo  Court  of  i*^^- 
Judicature  at  Fort  WUlhm  in  Beugal,  of  the  loth  of  In  re 
Jiinuarif,  1852,  confirming  the  return,  and  from  the  '  q^^^'''* 
further  order  of  the  Supreme  Court,  of  the  29th  of 
3Iarch,  ]852,  upon  lodging  in  the  Council  Office, 
within  the  space  of  four  calendar  months  from  the  ■ 
date  of  Her  Majesty's  Order  in  Council  on  this  report, 
the  certificate  of  recognizance  to  Her  Majesty  in  a 
penalty  of  ^£1,500  sterling,  to  be  entered  into  by  some 
proper  person  (to  be  approved  of  by  the  clerk  of  the 
Council),  before  one  of  the  Barons  of  Her  Majesty's 
Court  of  Exchequer,  conditioned  to  stand  and  abide 
such  determination  whatsoever  as  may  be  come  to  by 
this  Committee  on  this  appeal,  and  to  pay  such  com- 
pensation as  their  Lordships  may  tliink  lit  to  award, 
and  likewise  to  pay  such  costs  as  ma}^  be  awarded  in 
case  the  appeal  be  dismissed  ;  and  their  Lordships  do 
direct  that  copies  properly  authenticated  of  all  such 
records  and  proceedings  as  may  be  necessary  to  be 
laid  before  Her  Majesty  in  Council  in  writing,  by  the 
proper  officer  of  the  Supreme  Court  of  Judicature, 
upon  payment  by  the  Petitioner,  or  his  agents,  of  the 
usual  fees  for  the  same." 
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Mfttyloll  Seal  - 

AND 

Lal'NCelot  Dent  and  others 


Appellant^ 
Respondents* 


loth  May, 
1853.' 

Wlicre  Bills 
of  Exchange 
are  remitted 
for  sale,  and 
the  proceeds 
directed  to 
be  applied  to 


On  appeal  from  ilie  Supreme  Court  at  Calcutta. 

1.  HIS  was  an  action  of  assumpsit,  brought  by  the 
Eespoudents,  merchants  at  Ilong  Kong^  against  the 
Appellant,  a  banker  and  merchant  at  Calcutta^  to  re- 
cover the  value  of  six  bills  of  exchange. 

The  plaint   contained    six    counts.     The  tvN'o   first 

counts   were   upon  a   guarantee  (these    counts   were 

a  specific  pur-  abandoned  at  the  trial),  the  third  count  was  amUnde- 

pose,  the  j^ro-  ^' 

pertj'inthe      litutus  couiit,    as   follows :    that   the  Defendant   was 

bills  remains 
in  the  remit- 
ter until  the 
purpose  for 
"which  they 
were  remitted 
is  satisfied. 

And,  where      ^f    ^^^^^  ^.^^^^^  ^0  Avit,  of  the  value  of  Es.  80,000,  by 

the  money  re-  ~  '  '  ■>         i      j 

alised  by  the 

sale  was 

wi'ongfuUy 

applied  by 

the  agent,  it 

was  held  by 

the  Judicial 

Committee 

(affirming  the 

judgment  of 

the  Court  at 

Calcutta)  that 

the  remitter 

was  entitled 

to  recover  the  value  of  the  bills  in  assumpsit,  upon  an  indebitatus  count, 

from  the  purchaser  of  them,  who  had  notice  of  the  purijose  for  which 

they  were  remitted,  and  the  misapplication  uf  the  proceeds  by  the  ag-unt. 


indebted  to  the  Plaintiffs  in  Es.  80,000,  the  price  and 
value  of  divers  goods  and  securities  for  moiiej",  to 
wit,  six  bills  of  exchange,  for  the  payment  of  divers 
large  sums  of  money,  to  wit,  £0,000  of  British  money, 


the  Plaintilfs,  sold  and  delivered  to  the  Defendant,  at 
his  request.  The  fourth  count  was  for  money  had 
and  received  by  the  Defendant  to  the  use  of  the  Plain- 
tiffs ;  the  fifth  count  was  for  interest,   and  the  sixth 

*  Present  :  Members  of  the  Judicial  Committee, — The  Lord 
Chief  Justice  of  the  Common  Pleas  (Sir  John  Jervis),  the  Eight 
Hon.  Dr.  Lushington,  the  Eight  Hon.  Sir  Edward  Evan,  and  the 
Eight  Hon.  Sir  John  Patteson. 
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count  was  on  an  account  stated.     To  this  plaint  the        ^^•''^• 
Defendant   pleaded    six   pleas.     The   first   was    hou-   Muttvloll 
assumjysit  to  the   whole  plaint.     The  remaining  five        '  ^'^^ 
pleas  were  all  pleaded  to  the  two  special  counts  upon       Uext. 
the  guarantee. 

The  facts  of  the  case,  as  they  appeared  in  evidence 
at  the  trial,  were  these  : — The  Appellant  was  the 
Banian  of  Osivald,  Seal  &  Co.,  who  carried  on  busi- 
ness as  merchants  at  Calcutta,  and  had  dealings  with 
the  Respondents  ;  the  Appellant  supported  that  firm 
with  his  credit,  and  with  funds  provided  by  him, 
having  supplied  a  portion  of  its  capital,  and  being  in 
the  habit  of  making  advances  to  it  from  time  to  time, 
to  enable  it  to  meet  its  engagements.  His  son,  Ilee- 
raloll  Seal,  was  a  partner  and  member  of  the  firm  of 
Oswald,  Seal  &  Co.  ;  and  the  Appellant  was  well  ac- 
quainted with  its  affairs  and  transactions.  In  the 
year  1845,  he  had  given  to  the  house  of  the  Respon- 
dents, as  it  was  then  constituted,  a  guarantee  for  the 
due  investment  and  employment  of  such  funds  as 
might  be  entrusted  by  them  to  the  firm  of  Oswald, 
Seal  &  Co.,  for  the  purchase  of  opium,  and  had  en- 
gaged to  promote  the  trade  of  the  Respondents'  house, 
on  condition  that  they  reciprocally  promoted  that  of 
Oswald,  Seal  &  Co.  ;  and,  at  the  time  of  the  trans- 
action in  question,  as  well  as  subsequently,  that  firm 
was  very  largely  indebted  to  the  Appellant.  On  the 
29th  of  October,  1847,  the  Respondents  transmitted 
to  the  firm  of  Osvjald,  Seal  &  Co.  the  bills  of  ex- 
change, which  were  the  subject  of  the  action,  with  a 
letter,  wliich|  was  in  part  as  follows  : — "  By  our 
1^0.  19,  we  'P\  3mit  you  £10,000,  to  be  passed  to 
credit  to  oui'j  opium  account.  We  have  now  the 
pleasure  to  enillose   the  undermentioned  bills  on  Eng- 

VOL.  V.  ft  p  1 
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1853.        /rw^7,   "svliich  please  realize  to  credit  of  the  same  ac- 
MurjyLoLL  coiuit.      Pated    Hong    Kong^    27th     Ocioher^     1847y  ^ 
Seal       clrawn  by   oiirselres  on-   G.    T.   Braine^   Esq.,  in  our 
Dent.       own  form  and  blank  endorsed,"     Then  followed  the- 
particulars    of   the   bills   for   £G,000.     It   then  pro- 
ceeded :    "  We  now  give  yon  an  order  for  a  further 
quantity   of   Bengal  opium,   to  be  purchased   at    the- 
second  sale,   say  about  ftfty  cliests,  in  proportions  of 
three  quart  ere  Patmt  and   one  quarter  Bemircs^   and 
we  hope  that  prices,"  &e.     This  ktter,  with  the  billsy 
was  received  by    Osw(fhJy  Seal  k    Co.    in  Decemhcr, 
1847,   and  it  appeared  that  at  that  time,   or  shortly 
afterwards,   the  Appellant  was  made  acquainted  with 
•  its  contents,  and  with  the  purpose  for  which  the  bills 

were  transmitted.     The  bills   were-  deposited;   in  the- 
hands   of  the   Appellant,    whilst   Oswald,   Seal  &  Co. 
endeavoured  to  dispose  of  them,  by  advertising  far  a 
purchaser,   in   order  to  carr}-   out  the  instructions  of 
the  Eespondents.      The  Eespondents  had,  on  previous 
occasions,    had    various    tmnsactions    with     Osivald, 
Seal  &   Co.,  both  in  the  purchase  of  apium,   and  in 
the  pnrchase  of  cotton,  and  the  acconnts  relating  to 
the  opium  and  those  relating  to  tlie  cotton  were  kept 
separately  in  the  books  of  the  finn,   to  which  the  Ap- 
pellant had  access,  and  he  was  apprised  of  the  remit- 
tances which  from  time  ta  time  were  made.     He  had 
himself  made  the  purchases  of  o-pium,  which  Osivald, 
Seal  k  Co.  had  bought  fo'r  the   Eespondents,  and  he 
was  cognizant  of  the  state  of  the  accounts  between  the 
two  houses  at  the  period  in  qi-sestion,   those  accounts 
being  at  that  time  balanced  and  even,   with  the  ex- 
ception  of  these  bills.      Omald,   Seal  k   Co.   had  no 
i;peciiic  lien   upon   these  bills,   nor  any  authority  to 
tleal  with  them,  otherwise  than  according  to  the  direc- 
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tions  contained  in  the  above  letter  of  the  Respondents.        ^^^'•^' 
It  appeared  that  they  at  once  advertised  the   bills  in    Mun  ylou. 
the    CalcuHa  Gazette,   but  tlie  tinie  when  such  ad-  ^'^^ 

vertisemcnts  was  made  was  not  proved.  Soon  after  Di:>'T- 
they  received  them,  namely,  on  the  11th  of  Decemhcr^ 
1817,  Fergussoii^  one  of  the  par>tners  of  the  firm, 
pledged  them  with  the  Agra  bank,  as  a  se€urity  for  a 
loan  of  Rs.  55,000,  made  by  that  bank  to  the  firm, 
•and  tliey  were  tlten  endorsed  to  the  bank  in  the  name 
of  the  firm.  Whether  this  was  dene  with  the  know- 
ledge of  any  of  the  ethor  partners,  did  not  appear ; 
but  one  of  the  partners,  Brown.,  was  not  privy  to  it. 
The  bills  were  i^ledgcd  to  the  Agra  bank  as  a  colla- 
teral security  enl}'  for  the  loan,  the  firm  of  Oswald-^ 
Seal  &  C'o.  having  given,  as  the  primary  security,  a, 
promissory  note  of  the  firm,  which  became  due  on 
the  Tth  of  January,  1818,  and  consequentl}^,  until 
■default  was  made  in  the  payment  of  this  note,  the 
Agra  bank  was  not  entitled  to  negotiate  the  bills. 
At  the  time  when  the  bills  were  thus  pledged  with  the 
Agra  bank,  or  imni'^diatoly  afterwards,  the  Appellant 
was  made  acquainted  with  the  fact,  and  he  was  in 
daily  communication  with  Oswald,  Seal  &  Co.  upon 
the  subject  of  their  engagements,  and  particularly  of 
their  debt  to  the  A^ira  banlt,  and  the  obtaining  of 
funds  to  discharge  it.  The  bank  pressed  for  pay~ 
ment,  and,  in  order  to  meet  the  demand,  the  Appel- 
lant agreed  with  the  iirm  of  Oswald^  Seal  &  Co.  to 
supply  the  money.  He  accordingly  piiid  the  Rs, 
■55,000  to  the  Agi'a  bank,  on  behalf  of  Oswald,  Seal 
&  Co.,  the  bank  only  dealing  with  the  firm,  and  know- 
ing nothing  of  the  Appellant  in  the  whole  transaction. 
The  bills  were  accordingly  given  up  to  the  Appellant, 
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15<^'^-  as  tlie  agent  of  the  firm,  Avithout  any  endorsement  by 
MrxTYLoLL  the  bank,  and  lie  retained  them  in  his  hands  until  the 
^^■""^  month  of  A2)ril  following,  when  it  was  agreed  between 
Dent.  \^{m  and  the  firm  that  he  should  become  the  purchaser 
of  them,  at  the  price  of  Es.  GO, 000,  with  interest,  as 
upon  a  sale  made  upon  the  7th  of  January  preceding. 
This  arrangement  was  afterwards  communicated  to  the 
Eespondents  by  the  firm  of  Oswald^  Seal  k  Co.,  by  a 
letter,  dated  the  2Gth  of  Ajjril,  1848  ;  and  of  this 
letter  the  Appellant  was  at  the  same  time  apprised  by 
the  firm.  The  bills  were  not  endorsed  to  the  Appel- 
lant by  the  firm  ;  nor  did  the  Appellant  pay  any  money 
to  the  firm  on  account  of  the  bills,  but  he  was  debited 
with  the  price  of  them  in  the  books  of  the  firm.  At 
the  time  of,  or  immediately  after,  the  sale  of  the  bills 
to  the  Appellant,  he  appeared  to  have  agreed  with  the 
firm  of  Osivald,  Seal  &  Co.  to  send  on  to  the  Ee- 
spondents  a  quantity  of  opium,  equal  in  amount  to 
the  price  at  which  he  took  the  bills.  This,  however, 
he  did  not  do,  nor  did  he  in  any  other  way  pay  to 
the  Respondents  the  price  or  value  of  the  bills.  It 
further  appeared,  that  the  Appellant  subsequently  sold 
the  bills  again  to  the  firm  of  Oswald,  Seal  &  Co.,  and 
received  the  amount  of  them  in  cash. 

The  cause  came  for  trial  on  the  21st  of  December j 
1849,  when  the  Supreme  Court,  without  calling  on  the 
Defendant,  nonsuited  the  Plaintiffs,  reserving  to  them 
liberty  to  move.  The  Plaintiffs  applied  under  the 
leave  reserved,  and  obtained  a  rule  nisi,  to  set  aside 
the  judgment  of  nonsuit,  and  to  enter  a  verdict  for 
Plaintiffs  for  the  amount  of  the  bills  of  exchange,  with 
interest,  on  the  common  count  for  the  bills  sold,  inas- 
much as  it    app(Mrcd  upon   the  evidence   that  the  bills 
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were  sold   to  the  Defendant,  hy    OsivahJ^  Heal  &  Co.,        i^'^''- 
as  agents  for  the  Plaiutflts,  with  notice  to  tlio  Do-  Ml-ttyloll 
fondant  that  such  agency  existed,  and  tliat  the  sale        ^JJ'^^ 
Avas  solely  on  the  Plaintiffs'   account,  and  tliat  there       L>knt. 
was  sufficient  jH-ivity   between  the  Plaintiifs  and  tb(3 
Defendant  to  entitle  the  former  to  sue  the  latter  upon 
his  non-payment  of  the  bills  ;  or,   that  a  new  trial 
should  be  had  upon  that  ground,  or  upon  the  ground 
of  imjoroper  rejection  of  evidence. 

Tlie  rule  nisi  came  on  to  be  argued  on  tbc  22nd  of 
3Iarc/i,  1850,  when  the  Supreme  Court  ordered  that 
the  judgment  of  nonsuit  should  be  set  aside,  and  that 
a  new  trial  should  be  granted. 

The  cause  was  again  tried  by  the  Supreme  Court, 
on  the  17tli  of  Jul//,  1850,  when  the  above  facts  ap- 
peared in  evidence,  and  the  Court  gave  a  verdict  for 
the  Plaintiffs,  for  Ps.  60,000,  the  value  of  the  bills 
of  exchange,  on  the  common  indebitatus  count,  for 
goods  and  securities  sold  and  delivered,  reserving 
liberty  to  the  Defendant  to  move  to  enter  a  verdict 
on  a  nonsuit,  or  to  reduce  the  damages ;  with  liberty 
for  the  Plaintiffs  to  move  on  the  common  count  for 
money  had  and  received  by  the  Defendant  to  their 
use. 

The  Appellant  applied  for  and  obtained  a  rule  nisi 
to  show  cause  why  a  verdict  should  not  be  entered  for 
him,  on  the  ground  that  the  sale  of  the  bills  of  ex- 
change was  from  Oswald,  Seal  &  Co.,  and  not  from 
the  Eespondents  ;  or  Avhy  a  new  trial  should  not  be 
had  on  the  ground  that  the  verdict  was  against  evi- 
dence, or  Avhy  the  verdict  should  not  be  reduced  to 
Es.  5,000.  The  Respondents  also  obtained  a  cross- 
rule,  to  show  cause  why  they  should  not  enter  a  vor- 
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18-53.  ^\lci  JQY  the  Plaintiffs,  on  the  common  count  for  money 
MrTrYLoi.L  had  and  received,  in  case  the  verdict  for  the  Plaintiffs 
p'^^  should  be  set  aside  on  the  count  for  goods  sold,  on 
Dext.  the  ground,  that  the  proceeds  of  the  hills  were  received 
by  the  Defendant  for  the  use  of  the  Plaintiffs,  and 
that  a  verdict  should  be  entered  for  the  Plaintiff's  on 
the  count  upon  an  account  stated ;  and  that  the 
damages  should  be  increased,  by  the  amount  of  in- 
terest on  the  sum  of  Es,  60,000,  from  the  7  th  of 
Januar//,  1848,  at  the  rate  of  6  per  cent. 

These  rules  were  argued  before  the  Supreme  Court, 
on  the  5th  of  Augmt^  1850,  when  the  same  were  re- 
spectively discharged  without  costs,  whereby  the  A'er- 
diet,  delivered  in  favour  of  the  Eespondents,  ou  the 
common  hidehitatus  count  for  goods  and  securities 
sold  and  delivered  by  the  Eespondenfs  to  the  Appel- 
lant, was  maintained. 

The  judgment  of  the  Supreme  Court,  delivered  on 
discharging  these  rules,  was  pronounced  by  Sir  Law- 
rence Pccl^  Chief  Justice,  as  follows  : — 

"  We  propose  first  to  state  our  view  of  the  principal 
facts,  and  then  to  apply  the  law  to  those  facts.  The 
Plaintiffs  are  merchants,  residing  at  Hong  Kong.  Os- 
wald^  Seal  &  Co.  were  merchants  in  Calcutta.  The 
Defendant  carried  on  the  house  of  Oswald,  Seal  & 
Co.,  that  is,  supported  it  with  his  credit  and  funds, 
and  the  firm  of  Oswald,  Seal  &  Co.  were,  at  the  time 
of  this  transaction,  and  subsequently,  largely  indebted, 
to  the  Defendant.  The  Defendant  was  well  ac- 
quainted with  the  affairs  of  the  house  ;  he  had  given 
a  guarantee,  in  October,  1845,  to  the  house  of  Dent  & 
Co.,  which  guarantee  is  one  of  the  exhibits  in  this 
cause,  for  the  due  investment  and  employment  of 
funds  to  be  cutru;iled   bv  Bcnl  k  Co.    to  the  firm  of 
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Oswald^  ^eal  &  Co.,  for  the  piircliase  of  opium,  and  1853.^ 
at  the  time  of  this  transaction  that  guarantee  was  Muttyloli, 
erroneously  supposed  by  Oswald j  Seal  &  Co.,  and  the  '  ^^ 
Defendant,  to  be  in  force.  It  appeared  subsequently,  I>ent. 
that  by  a  change  in  the  firm  of  Dent  &  Co.,  after  the 
guarantee  was  given,  it  became  unavailable  for  the 
new  firm  of  Dent  &  Co,  ;  that  part  of  the  plaint  there- 
fore, which  is  founded  on  the  guarantee,  was  aban- 
doned at  the  trial.  It  was  proved  by  Fergiisson  that 
the  Plaintiffs  in  this  action  constituted  the  firm  of  Dent 
k  Co.,  from  Octoher^  1847,  until  April.,  1848,  and, 
therefore,  if  there  is  the  privity  of  contract  on  which 
they  insist,  they,  as  constituting  the  firm  of  Dent  & 
Co.,  at  the  time  of  the  contract  of  the  sale  of  the  bills^ 
are  competent  to  sue  on  it.  The  Plaintife  forwarded 
a  letter  to  Oswcdd^  Seal  &  Co.,  which  letter  is  one  of 
the  exhibits  in  this  cause,  dated  Nonff  Kong.,  29th  of 
October.,  1847,  and  which  was  duly  received  by  Ostvald, 
Seal  &  Co.,  and  on  the  terms  of  that  letter  depends 
the  first  question  iu  this  cause,  viz,  whether  the  bills 
for  £6,000  were  specifically  appropriated  to  a  particu- 
lar account.  The  terms  arc  these — [the  learned  Judge 
here  read  the  letter].  There  were  other  transactions 
between  the  Plaintiffs  and  the  firm  of  Osicald,  Seal  & 
Co.,  and  this  account  was  kept  as  a  distinct  account ; 
it  appears  to  iis,  reading  tliis  letter  as  a  letter  on  busi- 
ness between  merchants  should  be  read,  that  it  does 
amount  to  an  appropriation  of  the  bills  to  the  opium 
account,  and  that  they  were  remitted  for  sale,  and 
that  the  proceeds  were  to  be  applied  in  the  purchase 
of  opium  by  Oswald.,  Seal  &  Co.,  on  account  of  the 
Plaintiffs.  The  cases  of  Exp.  Dumas  (2  Yes.  Sen. 
582)  ;  Tooke  v.  Uollingivorth  (5  Term.  Ptcp.  215)  ' 
(and    the  opinion  even  of  the   dissentient   Judge   in 
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1853.  that  case,  if  applied  to  such  a  case  as  the  present, 
MuTTYLoLL  "wonkl  support  the  same  conclusion) ;  and  BuGhanan 
'^_*^  V.  Flndlaif  (9  Bar.  &  Cr.  738),  with  many  other  cases, 
Dext.  fully  establish  the  point  of  the  sj)ecific  aj)propriatiou 
of  these  bills,  and  of  their  proceeds  by  the  remitters. 
These  cases  show,  that  if  bills  of  exchange  are  remitted 
for  a  specific  purpose,  to  which  the  proceeds  of  them, 
whether  by  sale  or  discount,  are  to  be  applied,  the 
proi^erty  in  the  bills  remains  in  the  remitter  until  the 
purpose  is  satisfied.  Here,  by  the  terms  of  the  letter, 
Oswald^  Seal  &  Co.  are  constituted  the  agents  of  the 
Plaintiffs  for  the  special  purpose  of  realising  these 
bills,  and  investing  the  proceeds  in  the  purchase  of 
opium,  to  be  shipped  on  account  of  the  Plaintiffs,  for 
to  that  purjDOse  only  could  the  funds  to  the  credit  of 
the  Plaintiffs  on  the  opium  aocount  be  applied  by 
Oswald,  Seal  &  Co.,  consistently  with  their  instruc- 
tions. The  direction  to  carry  to  a  separate  account, 
according  to  the  judgment  of  Lord  Ilardwicke,  in  Exp. 
Dumas,  would  of  itself  constitute  such  an  appropria- 
tion ;  see  also  IIa//uesv.  Foster  (2  Crom.  &  Mee.  237), 
Basfable  v.  Poole  (1  Crom.,  Mee  &  Eos.  410),  Fos- 
ter V.  Pearson  (1  Crom,,  Mee.  &  Eos.  849),  Moore 
Y.  Barthrop  (1  Bar.  &  Cr.  5).  These  cases  are  not 
quoted  as  identical  with  the  present,  but  merely  as 
establishing  the  general  rule,  that  a  bill  of  exchange, 
though  endorsed  in  blank,  and  given  over,  or  remitted 
for  a  special  purpose,  is,  till  the  purpose  is  satisfied, 
the  property  of  the  remitter,  and  that  if  the  purpose 
is  unfulfilled  he  may  recover  it  back,  or,  waiving  the 
tort,  sue  for  its  proceeds  received  by  one  in  privity  as 
to  the  wrong  with  the  wrong  doer.  Oswald,  Seal  & 
Co.  had  no  lien  on  these  bills,  and  their  authority  to 
deal  with  them  flowed    from  tlie  mandate,   and    was 
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circLiiiisci'ibod  by  it.     Very   shortly  after  they   were        J*"*'^-^- 
received  by    Oswald.,  Seal  &  Co.,  Fergusson^  a  partner   Mutxyloll 
in  that  firm,  without  the  linowledge  of  his  co-partner        '"^f"^ 
Broivii,  but  whether  with   the  knowledge  of  the  other       Dext. 
partners  does  not  appear,  committed  a  gross  breach 
of  trust  by  pledging  the  bills  with  the  Agra  bank  as 
v.,  security  for  a  loan  to  their  firm.     This  pledge,  it 
was  contended,  created  even  a  criminal  liability  under 
9  Geo.  lY.,  c.  74,   s.   102.     For  obvious  reasons   we 
decline  expressing  any  opinion  on  this  point,  but  we 
may  remark  that  on  this  point  there  was  some  incon- 
sistency in  the  argument  for  the  Defendant,   for  if 
there  was  no  appropriation,  there  was  no   indictable 
offence.       The   evidence    of    Fergus-son   was    strongly 
commented  upon,  and   it  was  contended  that  it  was 
untrustworthy  evidence.     One  of  the  learned  counsel 
for  the  Defendant   contended,   that  the   Court  ought 
not  to  rely  on  the  evidence  of  a  witness  who,  having 
committed  an  indictable  offence,  was  seeking  to  avert 
the   danger  of  a  prosecution,  by  giving   his  evidence 
too  favourably  to  the  Plaintiffs  :    upon  this  reason,  for 
discrediting  the  witness,  it  is  to  be  observed,  that  as- 
suming him  to  be  liable  to  be  indicted,  others  may 
originate  such  a  prosecution,  and  that  the  right  to 
prosecute  in  the  name  of  the  Crown  is  not  limited  to 
the  actual  sufferer.     The  transaction  with  the  Agra 
bank   was    this :    the   bank    advanced   a    large    sum 
(Rs.  55,000)  to  the  firm  of  Osivahl,  Seal  &  Co.,  on  the 
security  of   their  promissory  note,  and   took,  as  a  col- 
lateral securit}^,  the  bills  in  question.     The  loan  was 
originally   for  a  few  days  only ;  it  was  subsequently 
renewed  for  a  short  time,  and  the  promissory  note  of 
the  firm  fell   due   on  the  7th  of  Jamcan/.     The  bank 
held  the  bills  in  pledge  on  deposit  as  a  collateral  se- 

YOL.   V.  Q  1 
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1853.        curity,  and  had,  therefore,  no  light  to   negotiate   the 
MuTTYLoLL    bllls  bcforc  default  in  payment  of  the  note,     liohcrts 
^l";-^        V.  Eden  (1  Bos.  &  Pul.  398).     The   bank  pressed  Os- 
Dext.       2vald,  Seal  &  Co.  for  payment  of  their  note,  who  had 
not  the  means  ready  for  meeting  it,  and  payment  of 
it  was  obtained,   after  some   pressure,    by   the   bank 
agreeing  to  take,  and  taking,    a   cheque  of  the  De- 
fendant's on  the  bank  of  Bengal  for  Rs.  40,000,  which 
was  paid,  and  by  a, short   draft  of  the  Defendant's  for 
the  remainder,  which  was  also  honoured  at  maturity. 
The  evidence   of  Ncilson,   the  agent   of  the  bank,  is 
explicit,  that  he  dealt  with  Os?vaM,  Seal  &  Co.  alone, 
and  knew  them  alone  in  the  transaction.     If   the  pro- 
missory note  was  paid,  the  bank  had  no  further  in- 
terest in  the  bills,  and  they  accepted  payment  of  the 
note  in  the  mode   stated,  and  released  the  collateral 
security,  that  is,  the  bills ;  it  was,   therefore,  no  sale 
or  assignment  by  them  of  their  title  to  the  Defendant, 
but  merely  a  restoration  to  Oswald^  Seal  &  Co.,  on  a 
redemption  of  the  pledge  by  them.     The  facts  admit 
of  no  other  construction  than  that  it  was  a  redemp- 
tion by   Osiuald,  Seal  &  Co.,  by  means   of  a  loan   to 
them  from  the  Defendant,  for  the  bank  had  then  no 
right  to   sell  the   collateral  security.     The  bank,    as 
Neilson  clearly  proved,  dealt   only   with  Oswald^  Seal 
&  Co.,  who  borrowed  from  them,  and  did  not  know 
the  Defendant  in  the  transaction  ;   consequently  the 
bills,  when  redeemed,  were  redeemed  by  Ostvald^  Seal 
&  Co.,  who  had  no  authority  to  obtain  a  loan  for  this 
purpose  to  the  Plaintiffs  from  the  Defendant ;   and  as 
the  moneys  were  not  the  moneys  of   Oszuald,  Seal  & 
Co.,  but  those  of  the  Defendant,  and  were  not  lent  by 
the  Defendant  to  the  Plaintiffs,  and  were   plainly  lent 
to  somebody,  it  was  necessarily  an   advance  to  those 


ON   APl'KAL    KKOM    THK    EAST    IMDIKS.  O-ZJ 

wlio  redeemed  the  bills  with  the  funds  supplied  for  ^^'''''^■ 
that  purpose.  The  defendant  does  not  set  up  that  Muttyloll 
he  took  the  bank's  title,  but  relies  on  a  purchase  of  '  ^^ 
the  bills  from  Osivald,  Seal  &  Co.,  cotemporaneous  ^s:sr. 
with  that  transaction  of  redemption  ;  and  he  alleges, 
that  he  bought  of  Oswald,  Seal  &  Co.,  and  not  of  the 
Plaintiffs,  The  bank  had  a  good  title  against  the 
Plaintiffs,  because  the  bank  took  for  value,  and  with- 
out notice  of  the  breach  of  trust ;  but  when  the  bills, 
were  redeemed,  they  reverted  to  Osivaldy  Seal  &  Co., 
on  the  original  mandate,  for  a  fraudulent  agent  can 
acquire  no  property  in  himself  by  his  fraud  in  a  bill, 
any  more  than  in  a  mere  chattel,  though,  as  to  a  bill, 
he  can  confer  a  good  title  to  another  unconscious  of 
his  fraud,  and  giving  value  ;  but  when  the  fraudulent 
agent  redeems  this  property,  the  original  proprietor, 
the  principal,  is  remitted  to  his  rights;  Taijler  v. 
Plumer  (3  Mau.  &  Sel.  754),  '  an  abuse  of  trust  can 
confer  no  right  on  the  party  abusing  it ;'  see  also 
Foster  v.  Pearson  (1  Crom.,  Mee.  &  Eos.  855),  '  on 
the  removal  of  that  difficulty  the  Plaintiffs  were  re- 
mitted to  their  original  rights ;'  and  further,  as  to  the 
remitter  of  the  owner  to  his  property  after  a  sale  in 
market  overt,  where  the  wrong  doer  purchased  it  back 
again,  see  Viner's  Abr.,  tit.  'Market,'  (A)  p.  242.  It 
makes  no  difference  that  the  agent  is  enabled  to  re- 
deem by  the  aid  of  another,  therefore  the  interme- 
diate pledge  to  the  Agra  bank  does  not  affect  the  title 
of  the  Plaintiffs  to  this  property  at  the  time  of  the 
sale,  and,  of  course,  the  sale  by  Oswald,  Seal  &  Co. 
vested  no  property,  even  for  a  moment,  in  Oswald^ 
Seal  &  Co.  The  contract  of  sale  is  contained  in  the 
bills  of  parcels  of  the  7th  of  January.  We  place  no 
reliance  on  any  evidence  opposed  to  this.     Fergusson 
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1833.  gays,  that  Osivald  told  him  that  sale  was  not  intended 

MuTTYLoLL  to  be  a  real  transaction.      Osivaldh  declaration  is  no 

' ,;',  evidence.     We  disregard  Fergus-son^ s  acconnt  of  the 

Dext.  g^ig^  ^^^  Qj  ^|-^Q  ^i^^g  Q-f  ^^^  ^^^  adopt  the  Defendant's 

evidence  of  the  sale  as  contained  in  the  bill  of  parcels 
which  was  pnt  in  by  him,  for  the  contract  is  in  writing, 
and  signed,  and  cannot  be  contradicted  by  parol  tes- 
timony. The  Defendant  relies  on  it  as  the  contract 
of  sale,  and  there  is  no  satisfactory  evidence  that  that 
contract  was  abandoned,  and  a  new  one  substituted 
for  it.  Broivn,  who  is  a  witness  wholly  unimpeaclied, 
stated  his  belief  to  be,  that  it  was  not  intended  to  be 
a  real  transaction :  he  had,  ho-vVever,  no  knowledge 
of  the  transaction,  and  his  belief  is  also  no  evidence. 
The  contract  contained  in  the  bill  of  parcels,  the  De- 
fendant admits,  and  he  produced  it  as  his  evidence, 
and  we  think  that  he  has  a  right  to  insist  that  it 
should  be  viewed  as  the  contract  of  sale  of  these  bills. 
It  is  not,  in  the  view^  that  we  take  of  the  case,  neces- 
sary to  analyse  particularly  Fergussoii's  evidence,  nor 
to  state  how  far  we  agree  with,  or  dissent  from,  the 
strictures  upon  particular  portions  of  it.  We  are, 
however,  of  opinion,  that  reliance  may  safely  be  placed 
on  it  to  the  limited  extent  to  which  we  apply  it ;  some 
parts  of  it  are  confirmed  by  other  evidence,  and  other 
parts  by  the  probabilities  of  the  case  ;  the  result  of 
the  action  in  no  way  depends  upon  fixing  an  exact 
date  to  the  contract  of  sale,  and  the  general  form  of 
the  indebitatus  count  would  equally  support  the  con- 
tract of  the  7th,  or  that  which  Fergussoii's  evidence 
goes  to  establish.  The  Defendant  insists,  that  though 
he  bought  the  bills,  he  bought  of  Osivald^  Seed  &  Co., 
and  not  of  the  Plaintiffs,  and  that  there  is  no  privity 
of  contract  whatever  between  him  and  them.     There 
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is  no  doubt,  we  think,  that  he  meant  to  contract  with  ^s^^-  ^ 
Oswald,  ^eal  k  Co.,  and  to  buy  of  them,  and  not  of  Muttyloll 
the  Plaintiffs,  bnt  we  have  no  doubt  that  he  knew  '\f^ 
whose  the  bills  wore,  the  agency  as  to  them,  and  for 
what  purpose  they  were  sent.  To  this  extent  we  can 
safely  depend  on  Fcrgussoii's  evidence.  Brown  states, 
that  the  Defendant  was  well  acquainted  with  the  trans- 
actions of  the  house  ;  he  had  guaranteed  the  due  em- 
ployment and  investment  of  such  funds,  and  was  not 
then  aware  that  the  guarantee  was  not  in  force  ;  ho 
had  a  son  in  the  firm,  and  was  then  its  hanhui,  and 
we  think  it  most  natural  and  probable  that  Fergiisson 
should  show  him  the  letter.  The  Defendant's  inten- 
tion to  buy  of  Oswald,  Seal  &  Co.  is  not,  under  the 
circumstances,  in  our  opinion,  any  bar  to  the  claim 
of  the  Plaintiffs.  It  was  urged  that  we  ought  also  to 
conclude  that  Osioald,  Seal  &  Co.  meant  to  sell  as 
principals ;  if,  by  that,  is  meant  no  more  than  that 
they  meant  not  to  disclose  their  principals,  the  answer 
is,  that  the  Defendant  knew  who  the  princi^xils  were  ; 
if  more  be  meant  than  this,  then  there  is  no  ground 
for  inferring  anything  of  the  kind.  The  presumption 
ought  to  be,  that  they  meant  to  do  their  duty  to  their 
principals,  and  to  sell  according  to  their  instructions, 
that  is,  as  agents  in  the  right  of  theii-  principals,  whe- 
ther they  disclosed  or  not  who  those  principals  were, 
and  this  presumption  is  not  the  less  to  be  made  be- 
cause Fergiisson,  one  of  the  partners,  had  violated  his 
duty  in  a  particular  instance.  The  sale  of  the  7th 
was  made  by  another  partner,  Ostmld.  An  agent 
may  so  contract,  in  fact,  as  when  he  contracts  under 
seal,  or  names  himself  untruly  as  owner  or  principal, 
in  a  written  contract,  that  by  some  technical  rule  of 
procedure,  or  rule  of  evidence,   see  Humble  v.  Hunter 
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1S5;].  (12  Q.  V).  Eep.  31 G),  tlio  principal  may  not  Imve  the 
MuTTYLoLL  right  to  intervene  and    sue  on  the  contract ;  he  may, 

^EAL  'I  jjg  j^^  ^  factor,  sell  in  his  own  name,  without  vio- 
IJENT.  lating  any  duty,  but  on  a  contract,  whether  verbal 
or  in  writing,  and  though  made  by  a  factor  or  an 
agent  less  intrusted,  and  whether  it  relate  to  goods 
and  chattels  in  the  most  limited  sense  of  the  term,  or 
to  goods  and  chattels  in  the  widest  sense  of  the  term, 
or  even  to  sales  of  freehold  estates,  or  to  contracts  of 
insurance,  or  the  like,  the  principal  has  a  right, 
though  not  named  in  the  contract,  and  not  known  or 
disclosed  at  the  time  of  the  contract,  to  intervene  and 
sue  on  the  contract,  as  principal ;  and  from  this  right 
to  intervene  and  sue,  no  mere  intention  or  understand- 
ing of  the  agent  and  the  other  contracting  party  can 
exclude  him,  for  assuming  any  such  to  exist  between 
the  agent  and  the  buyer  on  such  a  contract,  the 
agent  would  be  acting  both  against  the  general  law  of 
principal  and  agent,  and  his  actual  authority  ;  and 
the  other  party,  knowing  him  to  be  an  agent,  must 
be  deemed,  of  course,  cognizant  of  the  violation  of 
authority,  and  that  it  would  be  a  fraud  on  the  rights 
of  the  principal  ;  therefore,  on  such  a  contract,  the 
agent  may  not  exclude  the  principal  from  the  right 
to  sue,  though  he  do  not  disclose  the  principal. 
Here  the  agency  was  known  ;  there  is  no  evidence 
whatever  to  show  that  Ostuald^  Seal  &  Co.  meant  to 
sell  in  any  other  character  than  their  real  character, 
or  to  assume  any  powers  beyond  what  belonged  to 
them,  or  that  they  meant  to  exclude  their  principal. 
The  principal  was  known,  and  had  they  meant  any 
exclusion,  their  act  would  have  been  inefectual,  sup- 
posing the  general  right  of  a  principal  to  intervene 
and  sue  to  apply  to  a  case  of  agency   circumstanced 
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US  tlio  present.  IN'o  authority  lias  been  quoted  to  18'''"5- 
show  that  there  is  any  such  limitation  of  the  general  MijiYr.oLL 
rule  as  that  contended  for  by  the  Defendant,  viz.  that  ^^^^' 
a  principal  can  in  no  case  sue  for  the  price  on  a  sale  Dext. 
of  his  bills  of  exchange  by  his  agent ;  on  the  other 
hand,  the  Plaintiffs  can  cite  no  reported  case  of  an 
action  on  a  sale  of  his  bills  by  an  agent  brought  by 
a  principal  for  the  price  ;  the  case  must,  therefore,  be 
considered  by  us  on  principle,  independent  of  autho- 
rity. Bills  of  exchange,  like  exchequer  bills,  are  the 
object  of  sale  ;  that  they  are  daily  sold  every  body 
knows,  but  they  are  objects  of  sale  as  much  in  law  as 
in  fact,  see  Lord  Tenterdeii's  judgment  in  Wookey  v. 
Pole  [i  Bar'.  &  Aid.  20)  ;  there  are  many  cases  in  which 
the  contest  has  been,  Avhether  the  transaction  was  a 
sale  of  the  bills ;  if  sold,  they  may  be  unpaid  for,  and 
it  may  bo  necessary  to  sue  for  the  price  of  them. 
The  sale  may  be  transacted  by  an  agent,  as  indeed  it 
often  would  be  by  a  bill-broker.  On  what  principle 
must  the  action  for  the  price  be  brought  in  his  name 
in  all  such  cases  ?  The  defence  on  a  bill  often  is, 
that  the  Plaintiffs  are  but  agents,  and  their  title  to 
sue  is  impeached  by  impeaching  that  of  their  prin- 
cipal, see  Lee  v.  Zagury  (1  Moore's  Eep.  557)  ;  Solo- 
mons y.  Bank  of  England  (13  East,  135):  the  same 
defence  is  often  pleaded  under  the  new  rules.  The 
judgment  of  Baron  Parke  in  Bastablcv.  Poole  (1  Crom., 
Mee.  &  Eos.  412)  may  be  consulted  on  this  point. 
His  observations  are  general,  and  tend  to  show  that 
there  is  no  such  distinction  as  that  contended  for. 
No  limitation  is  to  be  imposed  on  his  words,  either 
by  the  context  or  the  reason  of  the  thing.  As,  then,  the 
general  law  of  principal  and  agent  applies  as  well  to 
bills  as   to   mere   chattels,  Avhat   is  the   general  impe- 


34-1  CASES    l^    THE    PRIVY    COtJxXClt 

18-33.        dimcnt  to  a  principal's  right   of  suit  ?     The  auswfcr  is 
MuiTYLoLL   ill  the   nature  of  the  instruiueut    and  of   the  property 
^^"'^       in  it,  and   of  the  rights  of  a  taker  of  that   species  of 
DicNT.       property  to  treat  the  apparent  as  the  real  title.     One 
"who  takes  a  bill  endorsed  in  blank,  for  value  and  with- 
out notice,  is   quite  independent  of  the  real   title  of 
the  liolder ;  he  takes  his  title  under  the  law  merchant, 
Dud  is  not  in  the  position  of  the  assignee  of  a  chose 
in  action,  not  assignable  at  law.     He  exactly  resem- 
bles  in  his  position  that   of  one  who  purchases  in 
market  overt  without  notice,  and   for  value,    an  ordi- 
nary   chattel,  under  the  common   law,  from  one  who 
has  no  title  to  it  or  to  sell  it.     It  is  the  ignorance  of 
the  real  state  of  the  title  which  protects  both.     Where 
there  is   knowledge    of   the  real  truth,  and  that  the 
apparent  title  is  nothing,  then  the  purchaser  is  un- 
protected in  either  case.     In  such  a  case,   the  pur- 
chaser of  a  bill  stands  on  no  better  footing  than  the 
purchaser  of  a  mere  chattel,   and  it  is  immaterial  in 
such  a  case  that  the  bill  is  transferable  by   delivery^ 
as  it  would  be  in  the  other  case  that  the   sale  was  in 
market  overt,  Viner^s  Abr.,  tit  "  Market;"  the  know- 
ledge removes  the  bar  which  might  be   otherwise,   in 
certain  cases,  interposed  by  the   nature  of  the  instru- 
ment, and  if  there  be  a  continuing   property  in   the 
principal  in  the  bills,  and  agency  in  another  as  to  the 
transfer  of  the  bills,   then  a  constructive  privity   of 
contract  is  established  in  the   ordinary  way,   and   the 
bar  being  removed,  the  principal  is  not  precluded  by 
anything  from  intervening  to  sue  on  a  sale  of  his  bills 
for  the  price  of  them.     If  the  law   were    otherwise, 
this  consequence  would  result,  that  a  principal  whose 
bills,  endorsed  in  blank,  were  sold  by  his  agent,  by  his 
directions,   to  one  who  knew   who  the   principal  was. 
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a,iid  that  the  actual  seller  Avas  only  an  agent,  could  I8d3. 
not,  if  the  latter  proved  fraudulent  and  untrustwor-  muttyloll 
thy  before  payment,  himself  sue  for  the  money,  if  the  ^^'^^ 
notice  were  disregarded  and  the  money  not  paid,  Dent. 
though  he  might  insist  by  notice  to  the  buyer  on 
payment  to  himself,  and  so  stop  payment  to  any 
other,  see  Lee  v.  Zagury  (8  Taun.  114).  Therefore, 
where  bills  as  these  were,  are  specifically  appropri- 
ated, and  the  property  in  them  is  in  the  remitter,  and 
they  are  sold  b}^  his  agent,  being  an  agent  for  the  sale 
of  them,  and  the  buyer  has  notice  of  the  real  title, 
we  think,  notwithstanding  the  endorsement  in  blank, 
that  the  general  rule  of  laAV  applicable  to  principals 
and  their  agents  on  contracts,  not  under  seal,  will 
enable  the  principal  to  establish  a  privity  of  contract 
on  the  ordinary  foundation  of  his  property  in  the 
things  sold,  and  through  the  agency  as  the  channel 
which  conducts  the  privity  to  the  principal.  This 
has  no  application  to  bills  made  payable  to  A.,  or 
order,  and  endorsed  in  full.  Where  the  bill  is  en- 
dorsed in  full,  the  law  of  merchant,  according  to 
Pothier^  in  his  '  Traite  du  Contrat  cle  Change,''  places 
the  property  in  the  endorsee,  and  certainly  a  title  can 
be  derived  only  through  endorsement.  An  endorse- 
ment in  blank,  with  delivery,  is  an  ambiguous  act. 
It  may  be  intended  to  convey  property  to  the  party 
to  whom  delivery  is  made,  or  merely  to  make  the  bill 
transferable  by  delivery  over.  The  bill  may  be  deli- 
vered, in  fact,  to  a  mere  servant  or  messenger,  still 
prima  facie  the  state  of  the  bill,  and  the  possession, 
constitute  a  perfect  title  in  the  holder.  But  the  real 
title  may  be  shown  and  must  prevail,  except  against 
those  whom  the  law  merchant  protects,  but  the  pro- 
tection given  to  ignorance  cannot  be  claimed  l>y  know- 
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1853.  ledge,  nor  an  apparent  title  asserted  against  a  Tea\ 
MuTTYLoLL  with  a  knowlcdge  always  of  tlie  real  state  of  the  title. 
feEAL  -^Yg  mean  to  limit  our  opinion  to  those  cases  only 
Dent.  where  these  two  foundations  exist  of  constructive  pri- 
yity  of  contract,  yiz.  pi'operty  in  the  bills  and  agencj 
as  to  the  sale  of  the  bills  ;  bills  may  be  held  without 
eonsideratiou,  without  there  being  any  agency  as  to 
their  transfer  }  the  bills  may  be  held  adversely  and 
tortuously,  and  there  can  be  no  ratification  except 
where  the  act  was  done,  on  the  assumption  of  an 
agency,  Ilcatk  v.  Chilton  (12  Mee.  &  Wels.  632). 
Neither  does  our  decision  in  any  way  extend  to  bills 
sent  by  one  merchant  to  another,  on  a  gen«ral  ac- 
count, though  without  precedent  consideration  ;  nor 
to  bills  endorsed  in  full,  nor  to  any  in  which  tne  pro- 
perty in  the  bills  is  not  in  the  Plaintiffs,  nor  to  any 
bills  for  the  transfer  of  which  there  was  no  agency,, 
nor  to  any  bills  as  to  which  it  can  be  predicated  that 
the  holder  took  bond  fide  on  the  apparent  title  and 
without  notice,  being  entitled  to  consider  by  the  law 
merchant  the  actual  dealer  with  tlie  bills  as  the  owner 
of  them.  To  consider  a  m-erchant  who  is  the  holder 
of  a  bill  sent  blank,,  endorsed  on  the  general  account, 
though  the  balance  bo  against  him,  as  having  not  the 
general  property  in  the  bill^  would  be  to  constitute 
him  a  mere  factor  as  to  bills,  and  to  do  away  with  the 
distinction  between  a  banker  holding  the  bills  of  his 
customer  and  a  merchant  holding  bills  sent  by  his 
correspondent  on  the  general  account.  The  bills  held 
))y  the  merchant  in  such  a  case  pass  to  the  assignees 
of  the  merchant  on  his  bankruptcy^  and  those  held  by 
the  banker,  having  no  lien  on  them,  and  no  authority 
to  dispose-  of  thenij  would  not  pass  to  the  assignees 
!)£  the  bunker,   because  the  Imnker  is   a  factor  as  to 
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bills.  AVe  admit  that  the  cases  quoted  do  none  of  186S. 
ihem  come  up  to  this.  In  this"  sense  we  said  in  our  Muttyloli. 
former  judgment  that  we  went  one  step  beyond  those  ^^^ 
cases,  the  purpose  being  in  this  case  fulfilled  by  sale,  Dent, 
and  not  as  in  those  violated  or  unperformed ;  but 
the  principles  en  which  we  decide  this  case  are,  as 
we  consider,  well  established,  and  though  new  in  the 
instance,  so  far  as  we  know%  the  action  in  our  judg- 
ment may  be  supported  on  the  broad  principle  of  the 
general  right  of  the  princij^al,  whether  disclosed  or 
not,  to  sue  on  a  jDarol  contract  of  sale  of  his  property 
made  by  his  agents,  where  no  bar  exists  to  its  exer- 
•cise.  The  cases  in  w^hich  an  action  for  money  had 
and  received  have  been  maintained  for  the  proceeds  of 
bills  knowingly  and  tortuouisly  acquired,  fall  sbort  of 
this,  for  they  are  suj)portable  on  the  same  grounds  as 
the  case  of  Taijlor  v.  Plumer  (3  Mau.  &  Sel.  574),  on 
the  title  to  the  proceeds  following  the  title  to  the  pro- 
perty, and  the  equitable  nature  of  the  action  founds 
a  consideration  on  the  unconscientious  retention  of 
another  man's  money  :  on  this  the  privity  of  contract 
in  those  actions  is  founded.  But  a  contract  of  sale 
requires  a  real  privity  of  contract,  and  we  think  it 
important  not  to  invade  this  rule,  nor  to  go  beyond 
the  known  principles  of  the  law  of  principal  and 
agent :  these  principles  w-e  consider  to  be  founded  on 
reason,  and  to  promote  the  convenience  of  mankind, 
and  to  be  favourable  to  commerce,  wherein  so  many 
transactions  must  necessarily  be  done  through  the 
agency  of  third  persons.  In  our  opinion  the  common 
form  of  indebitatus  assumpsit  is  applicable.  A  bill 
for  this  purpose  might  be  well  described  as  '  goods,' 
Cpmf/n's    Dig.,    tit.    '  Birns,''    (C.)    or   as    wares   and 
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1853.  mercliandize.  In  fact,  it  is  by  the  law  merchant  that 
MuTTYLoLL  it  has  its  assignable  quality,  differing  frorn  ordinary 
^^'^^  choses  of  action.  As  it  passes  a  legal  right,  no  difh- 
De^'t.  culty  arises  about  the  consideration.  In  confirma- 
tion of  onr  opinion,  on  the  form  of  the  count,  it  is  to 
be  observed  that  the  case  of  Lcmton  v.  Hickman^ 
(9  Q.  B.  Kep.  563),  is  an  express  authority,  that  the 
words  '  floods  and  chattels '  in  a  common  indebitatus 
count  have  not  a  narrow  sense,  but  convey  the  gene- 
ral meaning  of  the  terms.  In  that  case  they  were 
held  to  include  shares ;  nor  is  this  at  all  opposed  to 
the  case  in  which  it  was  decided  that  a  sale  of  shares 
was  not  within  the  Statute  of  Frauds ;  the  words  in 
that  Statute  bear  a  limited  meaning,  because  the  con- 
text shows  that  to  have  been  the  intention.  It  was 
not  necessary  to  declare  specially,  since  the  real  con- 
tract says  nothing  which  makes  a  special  assumpsit 
necessary.  The  argument  that  the  contract  ought  to 
have  been  specially  declared  on,  was  founded  on  the 
hypothesis  that  there  was  nothing  to  act  on  but  the 
agreement  of  Ajyril  deposed  to  by  Fcrgiisson.  We 
are  however  of  opinion,  that  it  would  not  have  been 
necessary  to  declare  specially  even  on  that  contract. 
Mr.  Morton  contended  that  the  Court  should  construe 
the  contract  of  the  7th  of  January^  as  including  special 
terms  as  to  payment.  His  argument  that  a  contract, 
if  adopted,  should  be  adopted  in  toto,  treats  the  con- 
tract as  containing  terms  which  it  does  not  include ; 
he  would  have  it  construed  in  substance  as  amount- 
ing to  this, — in  consideration  of  my  advancing  to  you 
funds  to  enable  you  to  redeem  the  bills,  you  shall  sell 
them  to  me,  and  take  payment  by  my  writing  of  the 
debt  from  you  to   me   i>ro  tauto  ;   in   other   words,  we 
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are  called  ui")Oii  to  add  to  and  vary  the  vrritten  con-  i'^"^-'- 
tract  by  inference  from  facts.  This  is  as  much  op-  MrrjYLoLL 
posed  to  the  rules  of  evidence  as  if  the  variance  was  ^^^^ 
to  be  made  by  direct  testimony.  That  no  such  varia-  Dkxt. 
tion  could  be  made  by  direct  testimony  is  clear,  see 
Ford  V.  Fates  (2  Scott.  K.  E.  645),  and  S/iarlah  v. 
Benecke,  in  the  Common  Pleas,  April  27,  1850,  re- 
ported in  the  'Law  Times'  of  Mai/  25,  1850.  If 
the  law  permitted  this  variation,  still  the  facts  are  not 
strong  enough  for  the  inference.  It  was  contended 
that  this  must  have  been  the  contract,  viz.  that  pay- 
ment was  to  have  been  made  by  writing  off  the  debt 
pro  tanto,  from  Oswald,  Seal  &  Co.  to  the  Defendant, 
because  the  time  was  a  time  of  great  commercial  dis- 
tress ;  and  the  Defendant,  though  a  wealthy  man,  was 
somewhat  pressed  himself,  and  unwilling  to  make 
larger  advances,  and,  therefore,  that  he  would  not  make 
an  unsecured  advance  ;  but,  on  the  other  hand,  it  is 
to  be  observed,  that  this  mode  of  payment  w^ould  have 
been  anything  but  satisfactory  to  the  Plaintifcs,  who 
could  not  be  expected  to  be  quiet  uuder  it ;  that  the 
guarantee  was  then  supposed  to  be  in  force,  under 
which,  if  in  force,  liability  would  have  attached  upon 
the  Defendant  in  respect  of  this  transaction,  unless 
the  evil  was  repaired ;  that  he  had  a  great  interest 
in  the  stability  of  the  house  in  which  one  of  his  sons 
was  a  partner,  and  which  was  largely  indebted  to  him, 
and  which  might  possibly,  if  it  had  been  able  to  avert 
the  dangers  of  its  then  position,  have  become  ulti- 
mately able  to  secure  the  Defendant  from  loss,  and 
perhaps  might  have  become  prosperous ;  and  that 
the  refusal  of  this  assistance  might,  and  probably 
would,  have  caused  them  to   suspend  payment,   for  it 


300  CASES    IN    THE    I'RIVY    COt'NTIL 

1853.  is  in  proof  tliat  tlicy  were  greatly  indebted,  were 
MrTTYLoi.L   much  distressed  tor  money,  and  were  unable   to  take 

'  rf^  ^^P  their  promissory  note  given  to  the  Agni  bank. 
Dext.  x^  these  terms  do  not  form  a  part  of  the  contract, 
the  argument  fails.  There  is  no  plea  of  payment  on 
record ;  and  if  there  had  been  one  on  the  record, 
such  a  plea  c^juld  not  have  been  supported  ou  the 
facts  on  which  this  argument  proceeds,  see  Todd  v. 
Reid  (4:  Barn.  &  Aid.  210),  and  Bartleit\,  Fentland 
(10  Barn,  &  Cres.  760);  and  on  the  same  points  the 
case  of  Barker  v.  Greenwood  (2  You.  &  Coll.  414) 
may  be  consulted  ^  as  also  Sir  E.  Sugdeii's  Vendors  and 
Purchasers,  vol.  i,  p,  74  (tenth  edit.).  Any  man  h\iy~ 
ing  of  an  ordinary  agent  must  be  presumed  to  know 
that  he  cannot  pay  the  principal  by  giving  credit  in 
ticcount  to  the  agent,  for  the  private  debt  of  the  agent 
to  himself ;  that  would  be,  as  the  Court  said  in  Todd 
V.  Reid^  '  an  attempt  to  pay  the  debts  of  one  person 
with  the  money  of  another ;'  for  like  reason  he  must 
be  presumed  io  know  that  if  he  assists  by  an  advance 
a  fraudulent  agent  for  side,  who  has  improperly  pledged 
his  principal's  goods,  to  redeem  and  get  back  the 
goods,  and  then  purchases  the  same  of  the  agent,  he 
caimot  pay  for  them  by  writing  off  that  advance  by 
himself  to  the  agent.  Tho  principal  might  as  well 
remain  subject  to  the  first  lien  as  the  new,  and  unless 
it  be  a  transfer  of  the  lien  it  c^mnot  stand  against  the 
principal.  The  ignorance  which  protected  the  first 
dealer  does  not  exist  in  the  case  of  the  second.  Set 
off  is  out  of  the  question,  as  the  agent  was  known 
throughout  to  be  an  agent.  It  is  nofcessary  to  say 
a  few  words  in  this  case  on  the  evidence.  Fergus- 
aon's  evidence,   taken   de  bene  esse,   and  on   the  first 
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trial,  was  put  in  by  the  Defendant  to  establish  a  ^^^^^ 
contradiction  between  his  testimony  then,  and  on  this  Muitvi.oli. 
last  trial,  lleing  evidence,  the  facts  stated  in  all  the  ' \, 
examinations  are  before  the  Court.  A  book  of  the 
Defendant's,  which  was  not  properly  admissible,  was 
tendered  in  evidence^  to  prove  an  entry  or  entries 
signed  by  Oswald.  The  attention  of  the  Court  was 
called  to  these  entries.  Mr.  KitcMe  was  proceeding 
to  object  to  the  reception  in  e^'^dence  of  the  book  and 
of  the  entries-,  contending  that  the  agent's  subsequent 
declarations  were  not  evidence,  when  the  Chief  Jus- 
tice, observing  on  the  particular  nature  of  them,  re- 
marked, that  as  they  weire  consistent  with  the  Plain- 
tiffs' case,  there  seemed  to  be  no  use  in  objecting ;  on 
this  Mr.  Ritchie  withdrew  the  objection.  This,  how- 
ever, did  not  make  other  entries  in  the  same  book 
evidence;  and  Mr.  Ritchie  states,  and  we  have  no 
doubt  truly  states,  that  he  was  not  cognizant  of  the 
other  entry,  or  assenting  to  its  being  received  in  evi- 
dence. Certainly  the  Court  did  not  decide  on  the 
admissibility  of  any  entiy,  and  would,  if  the  objection 
had  been  pressed,  have  rejected  those  first  tendered 
in  evidence ;  and  if  it  were  of  vmj  importance  to 
decide  on  the  point,  we  should  hold  that  entry  not  in 
proof :  but  in  our  view  of  the  evidence,  the  contest 
about  these  entries,  and  their  correct  import,  is  be- 
side the  real  question  in  the  cause,  because  the  De- 
fendant does  not  contend  that  he  paid  Es.  60,000^ 
the  price  of  the  bills,  plus  Es.  55,000  advanced  for 
the  redemption,  but  only  one  sixty  thousand  in  all, 
viz.  Es.  55,000  advanced  for  the  redemption,  and  five 
thousand  carried  to  the  credit  on  account  of  the  firm 
of    Oswcdd,  Seal  &   Co.  with  the  Defcudaut.     If  this 
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1853.  could  avail  as  payment,  it  should  have  been  pleaded; 
MuTTYLoLL  but  for  the  reasons  already  given  we  think  it  could 
^^,^^  not  have  been  so  pleaded.  Two  objections  yet  re- 
Dkxt.  main  to  be  noticed ;  the  first,  advanced  by  Mr.  Mor- 
ton^ that  the  endorsement  by  Osivald.  Seal  &  Co.,  on 
the  bill,  prevented  the  Plaintiffs  suing,  since  the  De- 
fendant purchased  as  much  on  that  endorsement  as 
on  the  drawer's  and  first  endorser's  title.  This  argu- 
ment, though  ingenious,  appears  to  us  unfounded  ; 
the  endorsement  by  Oswald .^  Seal  &  Co.  was  to  the 
bank ;  the  bills  coming  back  to  the  agents,  the  pro- 
perty in  this  bill  reverted  to  the  principals,  notwith- 
standing the  endorsement  on  them,  they  incurred 
liabilit}^,  but  did  not  obtain  property  in  themselves  by 
it ;  therefore,  the  sale  was  still  of  the  Plaintiff's  bill. 
If  it  enhanced  the  value,  which  does  not  appear,  that 
is  not  a  point  on  which  a  vendee  can  rely  to  defeat 
the  action  on  the  bill.  If  an  agent  were  to  induce 
and  advance  a  sale  by  giving  his  own  collateral  en- 
gagement for  the  goodness  of  the  title  or  article,  it 
would  not  in  any  "W'ay  affect  the  principal's  right  to 
sue  on  the  contract  of  sale;  and  if  the  argument  were 
well  founded,  it  might  equally  affect  the  title  to  sue 
by  Ostvald,  Seal  k  Co.,  since  it  might  be  urged  that 
the  Defendant  bought  as  much  on  the  drawer's  and 
first  endorser's  names  as  on  that  of  the  second 
endorser.  The  other  objection  was  urged  by  Mr. 
Dickens,  that  if  a  remedy  exists,  it  is  in  equity,  and 
not  at  law.  It  is  not  necessary  to  say  whether  the 
Plaintiffs  might  have  sued  in  equity ;  if  they  could,  it 
must  have  been  on  a  different  view  of  the  case  from 
that  advanced  to  support  this  action,  on  a  case  of 
fraud   or  unfair  dealing  with  the  bills,  constituting 
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them  trustees  as  to  the  bills  or  their  proceeds.     la        ^^^'•^■ 

our  opinion,   this  legal  right  to  sue  on  the  contract  of    Muttyloli* 

sale  exists,  and  that  is  all  that  we  are  called  upon  to        '^^^'     - 

decide  in  this  action.      We  think  that  the   Plaintiffs        '^i-^'^'- 

are  entitled  to  retain  their  verdict  on  the  count  for 

goods  and  bills  sold.     The  Plaintiifs  have  not,  in  our 

opinion,  made  out  any  case  for  entering  their  ycrdict 

on  any  other  count.     If  there  was  a  sale,   then  the 

money  received  by  the  Defendant  on  a  re-sale  by  him, 

was  money  received  to  his  own  use,  and  not  to  that 

of  the  Plaintiffs ;  and  as  to   the  account  stated,  Broivn 

speaks  uncertainly  as  to  the  amount  ;  nor  is  it  clear 

wdiether  the  admission  refers  to  this  contract  of  the 

7th   of  Januarij,    or   to   that  alleged  by  Fergmson  to 

have  been  the  real  coiitract." 

From  this  judgment  the  present  appeal  was 
brought. 

The  Appellant  submitted  that  the  judgment,  so  far 
as  regarded  the  rule  obtained  by  liim,  ought  to  be 
reversed,  for  the  following  reasons  : — > 

First.  Because  the  Eespondents,  by  endorsing  and 
remitting  the  bills  of  exchange  to  Osivald,  Ssal  k  Co., 
transfei-red  to  them  both  the  possession  and  property 
in  the  bills,  and  the  latter  endorsed  and  negotiated 
the  same  for  value. 

Second.  Because  the  effect  of  the  advertisement  of 
Oswald,  Heal  k  Co.,  the  holders,  was  to  induce  the 
public  to  believe  tliat  they  had  power  to  sell,  endorse 
and  negotiate  the  bills  ;  which  they  accordingly  did 
to  third  parties,  and  the  Appellant  became  afterwards 
the  purchaser  under  the  endorsement  of  Oswald^  Seal 
k  Co.,  bona  Jidi\  and  for  value. 

Third.     Because  the  Eespondents  were  not  entitled 

VOL.    V.  S  1 
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to  recover,  and  onght  not  to  Jiave  recovered,  anything 

MuTTYLOLL    imder  the  connt  for  goods  sold  and  delivered. 

Seal 


Dent. 


On  the  other  hand,  the  Eespondents  submitted,  that 
the  judgment  of  the  Supreme  Court  ought  to  be 
affirmed. 

First.  Because  the  bills  having  been  transmitted  to- 
the  firm  of  Oswald,  Seal  &  Co.  by  the  Eespondents, 
and  held  by  that  firm  as  their  agents,  they  were  en- 
titled to  adopt  the  sale  made  by  the  firm  to  the  Ap- 
pellant as  made  by  themselves,  and  on  their  account^ 
and  to  recover  the  price  from  the  Appellant,  as  ven- 
dee, the  firm  of  Oswald.,  Seal  k  Co.  having  no  lien 
upon  the  bills,  as  against  the  Eespondents,  and  being 
bound  to  dispose  of  them  on  the  Eespondents'  ac- 
count, and  for  their  benefit. 

Second.  Because,  as  the  Appellant  well  knew  all 
the  circumstances  under  which  the  bills  were  trans- 
mitted to  the  firm  of  Os?vald,  Seal  &  Co.  by  the  Ee- 
spondents, and  under  which  they  were  held  by  that 
firm,  he  could  not  set  up,  as  against  the  Eespondents, 
any  right  in  the  firm  of  Oswald,  Seal  &  Co.  to  sell 
them  on  their  own  account,  and  in  contravention  of 
the  right  of  the  Eespondents,  as  he  would  thus  be- 
come a  party  to  a  fraud  upon  the  Eespondents,  and 
be  enabled  to  take  advantage  of  his  own  wrong. 

Third.  Because  bills  of  exchange,  and  other  secu- 
rities for  money,  being  the  subjects  of  sale,  the  prin- 
ciples applicable  to  the  sale  of  goods  and  chattels 
must  be  applicable  to  the  sale  of  such  instruments, 
and  when  sold  by  an  agent  must  be  deemed  to  be  sold 
subject  to  the  rights  of  the  principal,  so  as  to  entitle 
him  to  the  benefit  of  the  contract. 

Fourth.  Because,  the  judgment  having  been  entered 
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Seal 

V. 

Dent, 


generally  upon  the  whole  record,  enough  was  shown  1^53. 
upon  the  evidence  to  entitle  the  Respondents  to  retain  Muttyloll 
that  judgment  upon  some  one  or  more  of  the  other 
counts  of  the  plaint,  even  if  the  Appellate  Court 
should  be  of  opinion  that  there  is  not  sufficient  to 
support  the  judgment  upon  the  count  for  goods  and 
bills  of  exchange  sold  and  delivered  to  the  Appel- 
lant. 

They  also  prayed  that  the  damages  might  be  in- 
creased by  the  amount  of  interest  at  6  per  cent,  upon 
the  sum  of  Es.  60,000,  from  the  7th  of  Ja/uiari/^ 
1848. 


The  Attorney-General  (Sir  A.  Cockburn),  and  Mr, 
Leithy  for  the  Appellant. 

It  cannot  be  questioned  that  the  Respondents,  by 
remitting  the  bills  in  blank,  authorised  Oswald,  Seal 
&  Co.  to  dispose  of  them,  in  their  discretion,  as  prin- 
cipals, and  that  power  they  exercised  ;  first,  by  depo- 
siting them  with  the  Acfra  bank  for  an  advance  of 
money,  and  afterwards  by  endorsing  and  selling  them 
to  the  Appellant  for  a  bond  fide  consideration.  Al- 
though it  is  perfectly  true,  that  if  bills  are  put  into 
the  hands  of  a  party  for  a  specific  purpose,  he  is 
bound  to  deal  with  them  in  the  manner  directed ;  yet, 
in  the  present  case,  Osioald,  Seal  &  Co.  were  not 
directed  to  deal  with  the  bills  in  any  particular  way ; 
they  were  to  put  them  in  the  market  and  apply  the 
proceeds.  The  letter  remitting  the  bills  amounts 
to  no  more  than  a  direction  from  one  merchant  to 
another  to  sell  bills,  endorsed  by  the  sender  on  the 
sender's  account,  and  to  carry  them  to  the  sender's 
general  account.  It  was  a  letter  of  advice  and  direc- 
tion, and  such  notice  in  no  wise  bound  the  Appellant 
to  see  that  the  directions  with  respect  to  the  applica- 
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1853.        tion  of  t]i(3   proceeds  was  carried  into  eltcct.     IIow- 
MtTTTYLoLL   ever  reprehensible   Osivald,  Seal  &  Co.'s  conduct  may 
^^^       be  in  neglecting  to  apply  the  proceeds  to  the  pur- 
D£XT.       chavse  of  the  opium,  that  cannot  affect  the  Appellant, 
a  thii'd  party  ;  he  treated    OHwald^  Seal  &  Co.  alone  as 
principals ;  there  was  no  privity  of  contract  between 
the  Appellant  and  Eespondents,  he  did  not  bay  the 
bills  from  Oswald,  Seal  &  Co.   as  the  bills  of  the  Re- 
spondents.    The  bills  were  advertised  for  sale,  and  he 
became  the  purchaser. 

The  action  was  wrong  in  form,  it  ought  to  have 
been  upon  a  special  contract,  but  in  any  circum- 
stance the  Eespondents  were  not  entitled  to  recover 
under  the  count  for  goods  sold  and  delivered.  They 
referred  to  Bolton  v.  Puller  (a),  -  Wookey  v.  Pole  (b), 
Collins  Y.  Maiiin  (f'),  Majf  v.  Chapman  (d),  and  Bu- 
chanan  v.  Flndlay  [e). 

Sir  Frederick  Thedger^  Q.  C,  and  Mr.  Badeley, 
for  the  Eespondents,  were  not  called  upon  to 
support  the  judgment. 

They,  however,  submitted,  that  the  Eespondents 
were  entitled  to  have  the  damages  increased,  by  allow- 
ing interest  uponEs.  60,000,  from  the  7th  oi  January, 
1848,  as  the  contract  was  for  sale  of  the  bills,  with 
interest,  from  that  date. — [Sir  John  Jervis  :  Have  we 
any  power  to  increase  the  verdict  ?  There  are  no 
facts  to  raise  such  a  question.  The  contract  you 
refer  to  is  between  MaltyloU  Seal  and  Oswald,  Seal 
&  Co.  The  bills  do  not  bear  interest  at  the  date, 
but  at  the  maturity.     When  was  that  ?] — Six  month:3 

(ff)    1  Bos.  &  Pul.  539.  ih)  4  Bar.  &  Aid.  1. 

{f>)  1  Bos.  &  Pul.  ttiD.  ijC)   16  Mee.  &  Wels.  355. 

(/)  9  Bar.  &  Cr.  738. 
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after  sight. — [Sir  John  Jervis :  That  depends  upon  the  ^'^^^• 

presentment,   and   you  have   no  proof   of   its   matu-  Mutiyi.oix 

rity]  («).  ^l^^ 
Sir  John  Jervis  : 

"We  are  of  opinion  in  this  case,  that  the  judgment 
of  the  Court  below  should  be  affirmed.  It  is  not 
neoessary,  in  the  view  which  we  take  of  the  case,  to 
enter  at  any  length  into  the  circumstances  of  it,  in 
order  to  ascertain  whether,  if  the  count  for  goods  sold 
and  delivered  could  not  have  been  supported,  the 
verdict  might  have  been  retained  on  any  other  part 
of  the  Eecord ;  nor  to  enter  into  an  examination  of 
the  various  cases  which  were  collected  or  cited  by  the 
learned  Chief  Justice  in  the  Court  below,  because  we 
think,  upon  a  \eYj  short,  clear  ground,  that  the  ver- 
dict Vv'as  right,  and  that  the  judgment  ought  to  stand 
on  the  count  for  goods  sold  and  delivered. 

The  Appellant's  counsel  have  argued  upon  four 
grounds ;  first,  that  there  was  no  privity  of  action  in 
the  contract  between  the  parties ;  second,  that  the 
form  of  action  upon  the  common  count  of  indebitatus 
assumpsit  is  misconceived ;  third,  that  the  house  of 
Oswald^  Seal  &  Co.  were  entitled  to  act  as  principals  ; 
and  fourthly,  that  the  title  which  the  Agra  bank  had, 
was  transferred  to  Muttyloll  Seal ;  and,  therefore,  he 
is  not  affected  by  anything  that  took  place  originally 
between  the  parties.  The  two  last  are  merely  illus- 
trations of  the  first  proposition,  as  they  put  them 
forward  as  points  of  pleading. 

(«)  As  to  tliP  power  of  the  Judicial  Committee,  under  its  common 
law  jurisdictit)!!.  to  give  subsequent  interest  on  a  judgment  debt, 
see  The  Funk  of  Australasia  v.  Breillat,  6  Moore's  P.  C.  Cases, 
152. 
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MuTTYi.oLL  the  evidence  of  Fergusson^  but  upon  the  probabilities 
Seal  ^|  ^^iq  case,  tljat  Muttijloll  Seal  knew  of  the  trans- 
Dkm.  actions  that  had  taken  place  between  Oswald,  Seal  & 
Co.,  and  Dent  &  Co.,  because  Fergusson  swears  dis- 
tinctly, that  he  communicated  to  Muttijloll  Seal,  who 
was  the  agent  of  that  firm,  at  Calcutta,  from  time  to 
time,  what  occurred  ;  that  he  communicated  the  letter 
sent  by  Dent  &  Co.,  dated  the  29th  of  October,  1847, 
and  that  Muttgloll  Seal  knew  that  the  opium  account 
was  squared,  with  the  exception  of  this  sum,  amount- 
ing to  £6,000.  And  further,  it  is  highly  probable, 
that  such  should  have  been  done,  because  MuttyloU 
Seal  v/as  under  guarantee,  that  their  business  should 
be  properly  carried  on.  Therefore,  we  must  assmne 
that  he  knew  of  the  letter,  and  the  answer  of  the 
27th,  which  was  sent  to  him,  and  that  satisfies  us 
that  the  bills  were  sent  in  the  terras  of  the  letter,  to 
realise,  and  the  proceeds  to  be  placed  to  the  opium 
account,  and  was  answered  in  these  respects  by  the 
letter  of  the  2Sth  of  Deccmhcr ;  the  bills,  therefore, 
were  sent  to  them  with  a  specific  appropriation,  to  be 
realised,  either  by  discount  or  sale,  and  the  proceeds 
were  to  be  placed  to  the  credit  account.  Muttgloll 
Seal,  therefore,  knowing  that  such  was  the  case,  and 
knowing  that  Osivald,  Seal  k  Co.  were  the  agents  of 
Dent  &  Co.,  it  becomes  unimportant  to  consider,  whe- 
ther he  purchased  the  bills  on  the  7  th  of  January,  as 
one  party  says,  or  on  the  11th  of  April,  with  a  fraudu- 
lent ante-dating  of  the  contract,  as  the  other  party  says ; 
because  it  is  quite  plain  that  with  a  knowledge  of  the 
fact,  and  knowing  that  Osivald,  Seal  &  Co.  were  the 
agents  of    Dent  &  Co.,    he  did   purchase  the  bills.     It 
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is  quite  plain,  looking  at  the  transaction,  Avith  the  ^853. 
invoice  and  the  debit  note  on  the  one  side,  that  he  Murrvr.oLL 
takes  credit  for  the  amount  of  those  bills  sold,  and  '  ^^^ 
debits  them  on  the  other  side  with  the  price  paid  for  Dext. 
them ;  that  it  Avas  a  transaction  for  the  sale  of  these 
identical  bills,  and  that  being  so,  it  is  plain,  tliat  the 
count  for  goods  sold  and  delivered  is  supported,  be- 
cause there  is  a  sale  by  the  agents  entitled  to  sell,  and 
the  simple  question  then  would  be,  what  has  been  the 
consequence  ?  Although  it  is  true  that  Osiunld,  Seal  & 
Co.  had  authority  to  sell,  yet,  having  sold,  the  person 
who  is  the  purchaser  must  account  to  the  principals 
for  the  proceeds.  If  he  honestly  paid  over  the  pro- 
ceeds to  Oswald,  Seal  &  Co.,  that  would  be  a  payment 
to  Bent  k  Co.  It  should  have  been  pleaded,  if  he 
had  a  set  off,  and  for  any  other  transaction  that  would 
have  been  a  good  set  off.  But  there  were  no  pleas  on 
the  Eecord  to  meet  such  fact.  That  is  sufficient  to 
dispose  of  this  case.  It  is  useful  however  to  observe, 
in  order  that  it  may  not  be  supposed  that  we  are 
proceeding  on  technical  form  or  grounds,  that  the 
question  raised  on  the  pleadings  in  this  case  sub- 
stantially affects  the  justice  of  the  case ;  if  there 
had  been  a  plea  of  payment,  which  the  facts  of 
this  case  would  not  support,  the  effect  of  that  plea 
nobody  could  doubt.  These  bills  having  been  pledged 
with  the  Agra  bank,  when  the  time  for  taking  them 
up  arrived,  Muttijloll  Seal  did  not  become  endorser 
for  value  of  the  bills,  but  in  truth  lent  money  to 
Ostvald,  Seal  &  Co.,  to  whom  he  was  under  gua- 
rantee, for  the  mere  purpose  of  redeeming  the 
bills.  ■  As  he  knew  they  were  remitted  for  the  spe- 
cific purpose  of  purchasing   opium,  he  had  no  right, 
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1.S.53.        with  tlie  knowledge  of  that  fact,  to  apply   them  for 
McTTYLoLL   the  purpose  of  paying  the   debt  of  OstvahJ,  Seal  &  Co. 
Se/l       Therefore,  that  would  not  have  been  sufficient  evi- 
Dent.       dence  to  support  the  plea  of  payment,  and  in  no  event 
would  the  judgment  have  been  affirmed  for  the  Plain- 
tiit  in  error.     Looking  to  the  judgment  in  the  Court 
below,  therefore,  we  are   of   opiuioii,  that  such  judg- 
ment must  be  affirmed,  but  that  there  is  no   ground 
for  giving  interest,  even  if  we  were  inclined  to  do  so  ; 
there  are  no  facts  which  coukl  be  the  basis  of  any 
such  judgment.     The  judgment  of  the  Court  below 
must,  therefore,  be  simply  affirmed,  v.ith  costs. 
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lloBERT    Castle    JENKI^'s   and   others     Apjyellants^ 

AND 


JSexry  Heycock 


Respondent. 


On  appeal  from   the  Supreme    Court  at  Calcutta. 

j_  HIS  was  a  question  of  marine  insurance,  the  point 
involved  being,  whether,  in  a  time  policy,  the  vessel 
being  seaworthy  at  the  commencement  of  the  risk, 
any  unseaworthiness,  by  reason  of  the  insufficiency  of 
her  crew,  at  a  subsequent  time,  avoided  the  policy. 


14tli  Jime, 
1853. 

The  war- 
ranty of  sea- 
wortHness  in 
a  time  policy, 
at  the  com- 


The  action  was  upon  a  policy  of  insurance  upon  the  mencement 
Bam  ship  ''  Emm-a,''''  brought 
one  Stewart  (since  deceased),   the 


steam  ship  "  Eiwm,^''  brought  by  the  Eespondent  and  i*gnota    ' 


registered 


owners 


*  Present :  Members  of  the  Judicial  Committee, — The  Eight 
Hon.  Dr.  Lushington,  the  Eight  Hon.  T.  Pembertou  Leigh,  the 
Eight  Hon.  Sir  Edward  Ej-an,  Knt.,  the  Eight  Hon.  Sii-  John  Jervis, 
Knt.,  and  the  Eight  Hon.  Sir  John  Patteson,  Knt. 


continuing 
"  ^  obugation 

and  parties  assured,  against  the  Appellants,  the  under-  cast  upon  the 

assiired 
while  the  risk 
is  running. 
So  held  by 
the  Judicial 
Committee, 
(afl&i-ming  the 
judgment  of 
the  Supreme 
Court  at  Calcutta)  in  an  action  brought  for  a  total  loss,  by  stranding, 
within  the  time  of  tke  running  of  the  policy,  after  leaving  an  interme- 
diate port,   the  defence  being,  that  at  the  time  of  the  loss  the  vessel 
was  unseaworthy  by  reason  of  an  insufficient  crew,  she  having  sailed 
fi'om  the  intermediate  port  without  sufficient  hands  to  work  the  vessel, 
although  she  had  a  sufficient  crew  at  the  time  she  started  for  the  voyage. 
Semble, — -There  is  no  implied  warranty  of  seaworthinees  in  a  time 
policy. 

TOL.  T.  T   1 
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1853.  writers.  The  declaration  was  for  a  total  loss  by 
.Texkins  stranding.  The  Defendants  pleaded  eight  pleas  to 
Heycock.  t^^  declaration  :  the  material  pleas  were  the  seventh  ^ 
that  the  ship  was  not  seaworthy,  and  the  eighth, 
that  after  the  making  the  policy,  and  before  the 
time  covered  by  the  policy  had  expired,  and  whilst 
the  steamer  was  lying  safely  at  anchor,  to  wit,  in  the 
Madras  roads,  the  steamer  became  nnseaworthy,  not 
by  reason  of  any  of  the  risks  or  perils  covered  by  the 
policy  of  insurance,  but  by  reason  of  the  desertion  of 
a  great  number  of  her  crew,  and  not  otherwise.  And 
that,  after  the  steamer  had  become  in  manner  afore- 
said nnseaworthy,  and  before  any  necessity  had  arisen 
for  the  steamer  leaving  her  anchorage  in  the  Madras 
roads  for  any  other  port  or  place,  the  master  might, 
by  reasonable  care  and  diligence,  have  procured,  at 
Madras^  a  fit  and  proper  crew  for  the  due  navigation 
of  the  steamer,  in  the  place  and  stead  of  those  who 
deserted  from  the  steamer  as  aforesaid ;  but  that  he 
wholly  neglected  so  to  do.  And  that  afterwards,  and 
whilst  the  steamer  was  so  incompletely  manned  and 
equipped,  and  before  any  necessity  for  the  steamer 
leaving  her  anchorage  at  Madras,  the  steamer  pro- 
ceeded on  a  voyage  from  Madras  to  Vizagapatam ; 
and  that,  whilst  the  steamer  was  so  proceeding  on  her 
voyage,  the  steamer,  by  reason  of  her  being  so  im- 
properly manned  and  equipped,  and  of  there  not 
being  fit  and  proper  persons  on  board  the  steamer  to 
take  fit  and  proper  soundings  during  her  last-men- 
tioned voyage  from  Madras  to  Vkagapatam,  was  run 
ashore  and  wholly  lost,  in  manner  in  the  plaint  al- 
leged. 

The  Plaintiflts  joined  issue  on  all  these  pleas,  ex- 
cept the  eighth^   to  which  they  filed  the  following 
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demurrer: — That  the  eighth  plea  did  not  disclose  i8o3. 
any  defence  to  the  action,  inasmuch  as  it  merely  Jenkins 
alleged  that,  after  the  making  the  policy  and  the  com-  heycock. 
mencement  of  the  risk,  the  master  and  crew  of  the 
ship  neglected  their  duty,  and  the  ship,  by  reason 
thereof,  became  unseaworthy ;  whereas  the  policy  of 
insurance  did  not  contain,  nor  does  the  law  imply, 
any  warranty  on  the  part  of  the  assured  for  the  con- 
tinuance of  the  seaworthiness  of  the  vessel  after  the 
commencement  of  the  voyage  or  risk,  or  for  the  per- 
formance of  their  duty  by  the  master  and  crew  dur- 
ing the  whole  of  the  voyage,  or  period  insured ;  and 
that  the  plea  did  not  aver  or  show  that  the  Plaintiffs, 
or  the  persons  interested  in  the  insurance,  had  any 
notice  of  the  alleged  desertion  of  the  crew,  or  of  the 
vessel  having  been  improperly  manned  upon  her 
voyage  from  Madras  to  Vhagapatam ;  and  that  the 
plea  did  not  sufficiently  show  that  the  loss  of  the 
steamer  was  attributable  to  the  alleged  negligence  or 
misconduct  of  the  master  or  crew,  or  how  and  by  what 
means  it  was  so  attributable. 

The  point  marked  for  argument  was,  that  the  law 
did  not  imply  any  warranty  on  the  part  of  the  as- 
sured, for  the  continuance  of  seaworthiness  after  the 
commencement  of  the  voyage  or  risk. 

The  demurrer  was  argued  on  the  4th  of  July^  1850, 
before  Sir  Latorence  Peel,  Chief  Justice,  and  Sir  James 
Colvile,  when  judgment  was  given  for  the  Plaintiff. 
On  the  18th  of  February,  1851,  the  cause  was  tried. 
It  appeared  from  the  evidence  at  the  trial,  that  the 
policy  was  a  time  policy,  and  the  insurance  was  to 
endure  for  a  period  of  four  months ;  namely,  from 
the  14th  of  April,  1849,  until  the  14th  of  August  fol- 
lowing.    During  the  period  covered  by  the  policy,  the 
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1853.  ''  Emma,''''  which  was  a  coasting  vessel,  made  several 
Jenkixs  voyages  from  3Iadras  to  the  northern  and  southern 
Heycock.  poi'ts  of  the  Coromandel  coast.  And,  on  her  last 
voyage,  she  departed  from  3fadras  for  the  northern 
ports  on  the  12th  of  Jioie,  1849.  Two  lists  of  sea- 
men, comprising  the  crew  of  the  "  Emma,''''  before 
the  date  of  the  policy,  and  on  the  20th  of  April,  1849, 
were  put  in  evidence.  The  evidence  was  conflicting, 
some  of  the  witnesses,  including  the  master  and  chief 
mate  of  the  "  Emma,''''  thinking  the  crew  sufficient 
in  number  and  force,  while  other  witnesses  deposed 
that  the  lists  themselves  showed  an  insufficient  crew. 
On  the  question  of  the  number  of  men  which  would 
constitute  a  sufficient  complement  for  the  proper 
navigation  and  service  of  the  "  Emma,''^  much  evi- 
dence was  taken  in  the  cause.  It  further  appeared 
that  the  "  Emma,''''  after  her  last  arrival  at  Madras  on 
the  5th  of  June,  lay  there  until  the  12th  of  June  ;  and 
that,  before  she  left  the  Madvas  roads  on  that  day, 
nearly  the  whole  of  the  seamen  were  discharged,  the 
officers,  firemen,  servants,  and  a  single  lascar  only 
remaining.  Some  other  men  appeared  to  have  been 
taken  on  board  before  the  ship  left,  but  the  number 
with  which  the  "  Emma "  departed,  it  was  insisted 
by  the  Defendants,  were  not  sufficient  for  the  naviga- 
tion of  the  ship.  It  was  not  in  dispute,  that  the 
number  of  the  crew  had  been  materially  diminished 
since  the  preceding  voyage,  and  the  cause  of  the 
discharge  of  the  greater  part  of  the  crew  at  Madras 
was  not  explained.  The  Captain,  in  his  evidence, 
stated,  that  the  discharged  men  were  not  under  con- 
tract to  go  on,  and  that  he  might  have  prevented 
them  from  leaving  by  giving  them  higher  wages. 
It  was   not  suggested   that   the   men    left    the    ship 
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owing  to  any  complaint  in  respect  of  wages,  or  even  I'^'JS. 
any  dissatisfaction  with  tlie  wages  they  received  ;  j^i^g 
on  the  contrary,  the  chief  mate  stated,  that  the  rea-  „  ^'; 
son  of  the  discharge  was  to  reduce  the  crew,  with 
a  view  to  diminish  the  expense,  and  that  it  was 
intended  to  replace  them  with  other  men  at  a  fu- 
ture time  ;  and  it  was  proved  that  a  further  crew 
was  ordered  to  be  engaged  to  join  the  ship  at  Corbigcc 
by  the  time  she  arrived  there.  On  the  13th,  the  day 
after  the  '•''  Emma'''  left  (he  JIadras  Roads,  she  ran 
aground,  on  her  passage  to  Monsoarcottah,  in  fair 
weather,  on  a  sandy  beach.  Efforts  were  made  for 
some  hours  to  get  her  off,  but  her  hull  became  im- 
bedded in  the  sand,  and  the  ship  became  a  total 
wreck,  and  was  abandoned.  The  loss  was  attributed 
to  the  iusufhciency  of  the  crew,  there  not  being  hands 
enough  to  work  the  vessel. 

Upon  this  evidence  a  special  verdict  was  found  on 
the  seventh  plea,  that  the  ship  was  not  seaworthy ; 
namely,  that  she  was  seaworthy  at  the  time  the  policy 
was  entered  into,  and  had  a  competent  crew,  but  not 
seaworthy  at  the  time  of  her  last  departure  from  Ma- 
dras,  and  at  the  time  of  loss  ;  the  number  of  the  crew 
so  altered,  being  such  as  to  render  her  unseaworthy  ; 
with  liberty  to  the  Plaintiffs  to  move  on  such  last- 
mentioned  issue  :  and  a  verdict  for  the  Defendants  on 
the  other  issues  for  the  amount  assured  and  interest. 

The  Plaintiffs,  on  the  11th  of  March,  1851,  in 
pursuance  of  the  liberty  given  to  them,  obtained  a 
rule,  calling  upon  the  Defendants  to  show  cause 
why  the  verdict  entered  for  the  Plaintiffs  on  the  issue 
joined  on  the  seventh  and  last  plea  should  not  be  set 
aside,  and  judgment  entered  for  the  Defendants  on 
that  issue,  on  the  following  ground  :   that  the  policy 
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1853.  being  a  time  policy,  it  was  necessary  for  the  Plaintiffs, 
in  order  to  establish  seaworthiness,  to  prove  either 
that  a  sufficient  crew  was  engaged  for  the  whole  pe- 
riod included  in  the  policy,  or  to  prove  that  the  crew, 
at  the  time  of  the  commencement  of  each  succe'ssive 
voyage,  or  of  each  fresh  departure  from  port,  was  a 
sufficient  crew  ;  and  that  both  alternatives  were  nega- 
tived by  the  finding  of  the  Court. 

The  rule  nisi  came  on  for  argument  on  the  19th 
of  March,  1851,  and  on  the  following  day,  the  Su- 
preme Court  gave  judgment,  discharging  the  rule 
with  costs.  The  judgment  of  the  Court,  after  re- 
ferring to  the  cases  of  Dixon  v.  Sadler  (5  Mee.  & 
"Wels.  405)  and  Sadler  v.  Dixwi  (8  Mee.  &  Wels. 
895),  proceeded  in  these  terms  :  "  The  judgments  in 
these  cases  affirm  this  position,  which  no  subse- 
quent authorit)^  in  the  least  degree  impeaches,  that 
the  implied  warranty  of  seaworthiness  is  not  one  for 
continuing  seaworthiness,  but  only  of  seaworthiness 
at  the  time  of  the  risk  commencing  or  attaching.  A 
vessel  may  be  seaworthy,  though  in  a  state  unfit  for 
sea,  if  she  be  for  the  ordinary  risk  to  which  she 
then  is  exposed,  as  on  a  policy  at  and  from  a  port 
where  the  risk  attaches  on  her  whilst  in  harbour  ;  but 
she  must,  ere  she  departs  on  her  voyage,  be  made  in 
all  respects  equal  to  the  ordinary  sea  risks  ;  and  in 
like  manner  her  due  complement  of  hands  may  vary 
at  different  stages  of  the  navigation  insured,  either  as 
to  number  or  the  quality  of  the  crew,  according  to  the 
ordinary  risks  and  the  ordinary  usage  of  the  navi- 
gation. Thus  she  must,  to  fulfil  the  implied  war- 
rant}^, take  on  board  a  pilot  in  certain  places ;  but  it 
would  be  preposterous  to  say  that  she  must  sail  from 
the  Hooghly  with  a  Thames  pilot,  or  from  the  Thames 
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with  a  Hoofjhhj  pilot.  The  implied  warranty  as  to  '^^•^• 
crew  is,  in  its  nature,  nevertheless  the  same  as  the  Jexkixs 
implied  warranty  as  to  the  hull  of  the  vessel,  its  sails,  heycock. 
furniture,  equipments,  &c. ;  it  is  not  a  warranty  in  a 
case  for  continuing  seaworthiness."  And,  after  refer- 
ring to,  and  commenting  uiDon,  Laiv  v.  Ilollhujwmrtli 
(7  Term  Eep.  160)  and  IlolUngsworth  v.  Brodrick  (7 
Add.  &  Ell.  40),  proceeded  :  "  The  remote  causes  are 
not  regarded,  but  the  proximate  cause  is  merely  a 
peril  of  the  sea,  though  caused  or  aggravated  by  their 
neglect ;  in  other  words,  the  owner  insures  as  well 
against  sea  risks  so  occasioned,  as  inevitable  sea 
risks.  If  the  owner  did  expressly  warrant  that  the 
ship  should  in  all  respects  continue  seaworthy,  he 
would  be  liable,  from  whatever  cause  her  subsequent 
unseaworthiness  proceeded ;  since,  by  our  law,  one 
who  makes  a  positive  unqualified  covenant,  which  he 
might  have  qualified,  is  bound  generally,  because  he 
did  not  limit  it ;  therefore,  the  owner  would,  in  effect, 
become  a  re-assurer  to  his  own  insurers,  ji^ro  tcmto — • 
and,  therefore,  the  warranty,  which  arises  by  implica- 
tion of  law,  is  properly  limited  by  the  law  to  the  com- 
mencement of  the  risk.  In  the  case  of  Forshmv  v. 
Chahert  (o  Brod.  &  Bing.  158),  the  vessel  sailed  origi- 
nally with  an  incompetent  crew,  having  sailed  with 
three  only  for  the  port  of  destination,  ten  being  the 
lowest  number  for  that  port.  The  implied  warranty  is  a 
condition  precedent,  not  a  condition  subsequent ;  and, 
on  general  principles,  if  it  be  once  fulfilled,  the  con- 
tract cannot  be  got  rid  of  on  the  ground  of  some  sub- 
sequent omission  bringing  about  that  state  of  things 
which,  if  it  had  precedently  existed,  would  have  an- 
nulled liability  under  the  contract." 
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judgment  against  the  Defendants  was  subsequently 
signed  for  2s.   47,767.  7.  3  for  damages  and  costs. 

Against  which  judgment  the  present  appeal  was 
bronglit. 

Mr.  ILirc,  and  Mr.  Pafcrson,  (Sir  F.  Kclhj,  Q.C., 
with  them,)  for  the  Appellants. 

In  the  contract  for  insurance  there  is  an  implied 
warranty  of  seaworthiness  on  the  part  of  the  insurers, 
and  a  competent  and  sufficient  crew  at  the  departure 
of  the  ship  for  sea  is  essential  to  such  seaworthiness. 
It  was  necessary,  in  order  to  establish  the  seaworthi- 
ness of  the  ship,  for  the  Plaintiffs  to  prove,  either  that 
a  sufficient  crew  was  engaged  for  the  whole  period  in- 
cluded in  the  polic}^,  or  to  prove  that  the  crew,  at  the 
time  of  the  commencement  of  each  successive  voyage, 
or  at  each  departure  from  port,  was  a  sufficient  crew. 
Now  it  was  proved  at  the  trial,  and  found  by  the  ver- 
dict, that  when  the  ship  departed  on  her  voyage  she  was 
not  seaworthy,  by  reason  of  the  incompetency  of  her 
crew,  and  that  she  was  lost  from  that  cause.  It  must 
be  admitted  that  seaworthiness  is  a  condition  prece^ 
dent  to  the  validity  of  a  polic3\  Park  (a),  in  his 
Treatise  on  Insurance,  thus  states  the  rule  :  "  There  is 
in  the  contract  of  insurance  a  tacit  and  implied  agree- 
ment that  everything  shall  be  in  that  state  and  condi- 
tion in  which  it  ought  to  be,  and  therefore  it  is  not 
sufficient  for  the  insured  to  say  that  he  did  not  know 
that  the  ship  was  not  seaworthy,  for  he  ought  to 
know  that  she  was  so  at  the  time  he  made  the  insur- 
ance.    The    ship  is    the  substratum  of  the   contract 

{a)  Ch.  xi.,  p.  322  (7tli  Edit.) 
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between  the  parties  ;  a  ship  not  capable  of  performing  ^  1^53 
the  voyage  is  the  same  as  if  there  were  no  ship  at  all ; 
and  although  the  defect  may  not  be  known  to  the 
person  insured,  yet  the  very  foundation  of  the  con- 
tract being  gone,  the  law  is  clearly  in  favour  of  the 
underwriter,  because  such  defect  is  not  the  consequence 
of  any  external  misfortune,  or  any  unavoidable  accident 
arising  from  the  perils  of  the  sea,  or  any  other  risk 
against  which  the  underwriter  engages  to  indemnify 
the  person  insured."  Douglas  v.  Scougall  [a)  is  an  au- 
thority in  support  of  this  principle.  — [Sir  John  Jervis : 
Here  there  is  no  contract  to  argue  upon.  If  the 
insurer  impliedly  warrants  that  the  ship  is  seaworthy, 
he  does  not  impliedly  warrant  that  she  shall  continue 
so  ;  there  is  no  mention  of  such  a  contract  in  this  po- 
licy. He  does  not  contract  that  she  shall  be  seaworthy 
at  her  departure  from  every  intermediate  port,  that 
would  be  going  to  a  greater  extent  than  there  would 
be  in  a  voyage  policy.] — The  competency  or  incompe- 
tency of  the  crew  is  to  be  determined,  from  time  to  time, 
according  to  the  nature  and  exigency  of  the  voyage. 
— [Mr.  Pemberton  Leigh  :  Lord  Campbell^  in  Gibson  v. 
Small  (b),  expressed  his  opinion,  that  there  is  not  in  a 
time  policy,  effected  on  a  vessel  when  abroad,  any  im- 
plied condition  whatever  as  to  seaworthiness  ;  not 
even  as  to  the  time  when  the  vessel  sailed  on  the 
voyage  during  which  the  policy  attaches.] — Gibson  v. 
Small  is  distinguishable  from  the  present  case,  for 
there  the  ship  was  at  sea  at  the  day  when  it  was  in- 
tended that  the  policy  should  attach.  The  question 
of  warranty  oi  seaworthiness  was  not  necessary  to  be 
decided  in  that  case,  and  the  opinions  of  the  Judges 

(a)  4  Dow.  269.  {b)  4  H.  L.  Cases,  353. 

VOL.   V.  V  1 
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1853.        ill  the  Iloiise   of  Lords  must,    therefore,    upon    that 
j.EXKiNs      point,  be  considered  as  extra  judicial. 


Heycock. 


Mr.  Serjeant  Clummell,  and  Mr.  J.  Wilde,  for 
the  Respondent,  were  not  called  upon  to  sup- 
port the  judgment  appealed  from. 

Sir  John  Jervis  :. 

We  do  not  think  it  necessary  to  hear  the  Eespon- 
dent's  counsel. 

My  Lords  are  of  opinion  in  thi-s  case,  that  the  judg- 
ment of  the  Court  below  must  be  affirmed. 

In  truth,  the  case  is  concluded  by  the  decision  of 
the  House  of  Lords,  in  Gibson  v.  Small.  The  learned 
counsel  for  the  Appellants,  who  have  argued  this  case- 
with  great  ability,  have  in  vain  endeavoured  to  dis- 
tiuguish  it  from  that  case.  The  judgment  in  Gibson 
Y.  Small  puts  the  decision  higher  than  it  is  necessary 
to  do  in  the  present  case  ;  because,  although,  if  it 
were  necessary  to  determine,  that  in  a  time  policy  there- 
is  no  warrant  of  seaworthiness,  ray  Lords  would  pos- 
sibly be  inclined  to  adopt  the  opinion  of  Lord  CamjJ- 
hell  and  the  Judges  to  the  full  extent,  namely,  that 
there  is  na  Avarranty  of  seaworthiness  in  a  time' 
policy.  It  is  not  necessary  to  decide  that  point  to 
the  full  extent,  because  if,  as  was  contended  for  by 
the  Appellants,  in  a  time  policy  there  is  a  warranty 
of  seaworthiness  at  the  time  the  vessel  started  on  her 
original  voyage,  this  vessel  is  found  by  the  CouTt 
below  to  have  been  seaworthy  at  such  a  time.  Then 
comes  the  question,  assuming  she  was  seaworthy  when 
she  started  on  her  voyage,  is  there  a  further  warranty 
that  she  shall  be  seaworthy  at  every  intermediate 
port  she  touches  at,  pending  the  progress  or  coiiti- 
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nuance  of  her  voyage,  which  is  to  last  for  a  specified 
time  ?  Now,  if  it  had  been  a  voyage  policy,  there  is 
aio  question,  although  there  had  been  a  warranty  of 
seaworthiness  when  she  started  on  her  voyage,  there 
would  he  no  warranty  that  she  should  be  seaworthy 
;at  an  intermediate  port  at  which  she  touched,  which 
port  she  is  end-eavouring  to  make  intermediate  ;  and 
if  it  were  to  be  held  (as  I  took  the  liberty  of  pointing 
out  in  the  course  of  the  argument)  that  there  was  a 
warranty  in  a  time  policy  that  the  ship  shall  be  sea- 
worthy at  her  departure,  and  at  ■every  intermediate 
iport  during  the  currency  of  the  time  policy,  it  would 
be  holding  that  th^re  is  a  warranty  to  a  greater  extent 
in  a  time  policy  than  there  would  be  in  a  voyage 
policy. 

Therefore,  I  apprehend  in  this  case,  as  iii  all  cases, 
we  must  abide  by  the  general  rule,  that  a  policy  of 
indemnity,  being  a  written  instrument,  the  terms  of 
that  instrument  must  be  construed  subject  to  certain 
conditions,  one  of  which  is,  that  in  a  voyage  policy» 
■custom  and  decision  have  annexed  to  that  contract  a 
warranty  of  seaworthiness,  and  that  there  is  no  cus- 
tom and  no  decision  which  warrants  the  Court  in 
«aying,  that  in  a  time  policy  any  such  warranty 
attaches.  If  it  were  necessary  for  the  decision  of  the 
•case,  we  should  be  inclined  to  go  to  the  full  extent  of 
what  Lord  Campbell  says  in  the  House  of  Lords.  It 
is  unnecessary,  however,  to  do  so  in  this  case  ;  be- 
cause, if  there  was  a  warranty,  it  was  satisfied  at  the 
time  the  voyage  commenced,  and  there  was  no  war- 
ranty at  any  intermediate  port ;  and,  therefore,  upon 
that,  which  is  a  lower  ground,  the  judgment  must  be 
affirmed,  and  with  costs. 
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Heniiy  McKellar         .         _         _     jippcllanlj  \ 

AND 

i 

John  Wallace  and  John  Spence     Bcsjjondents* 

On  appeal  from  the  Supreme   Court  at  Calcutta,  ' 

T  ^ 

June*^i85?    J--^  ^^^^  Q^.&Q,  tlie  appeal  was  brought  from  a  decree^  \ 

^^^ r^r"      dated  the  22nd  of  Fehruary^  1848,  and  an  order,  dated  : 

Principles '  \ 

kte^^aCoIrt         *  Present :   Members   of   the    Judicial    CommiUee—1\iQ^-i^i  "\ 
of  Equity         Hon.  Dr.  Lushington,  the  Eight  Hon.  T.  Pemberton  Leigh,  the         ] 
in  opening       Right  Hon.  Sir  Edward  Ej^an,  Ivnt.,  and  the  Eight  Hon.  Sir  John 
stated  and        -n  , ,            t^  x 

settled  ac-       Patteson,  Ent.  i 

counts.  \ 

Accounts  of  long  standing  and  great  complication  of  a  mercantile  firm  at  5 

Calcutta,  oneofthe  partners  ofwhom  afterwards  acted  as  agent  inEr/gland,  ] 
involving  charges  for  agency  and  partnership  transactions,  were  mutually 

agreed  to  be  investigated  and  closed.     After  long  negotiations  and  dis-  i 

cussion  respecting  some  of  the  charges,  an  agreement  was  come  to,  the  j 

parties  agreeing  to  strike  the  general  balance  at  a  given  sum,  reserving  i 
one  item  of  the  account,   amounting  to  a  considerable  sum,  for  future 

investigation.     This  icserved  item  was  subsequently  settled  by  the  ac-  ; 

ceptance  of  a  bill  of  exchange  for  a  lesser  amount,  as  such  reserved  item,  ! 

if  opened,  would  have  disarranged  the  settled  general  account.     The  Bill  j 

of  ■  exchange  was  dishonoui'ed,  and  an  action  brought  to  recover  the  > 

amount.     A  bill  was  then  filed  for  an  injunction,  for  the  cancelment  of  ^ 

the  Bill  of  exchange,  and  that  the  accounts  so  settled  might  be  o})ened.  j 

The  Supreme  Court  at  Calcutta  held,  that  tie  reserved  item  being  left  i 

open,  was  evidence  that  the  account  was  not  finally  closed,  and  decreed  \ 
the  accounts  to  be  opened,  referring  the  cause  to  the  Master. 

Upon  appeal,  held  by  the  Judicial  Committee  (reversing  such  decree  \ 

and  dismissing  the  bill,  with  costs)  that  the  transaction  amounted  to  an  j 

adjustment  of  the  general  accounts  between  the  parties,  subject  to  the  '; 

reserved  item  which  was  ultimately  settled,  and  that  the  accounts  so  >>  ' 

settled  and  closed  could  not,  in  the  absence  of  fraud,  be  re-opened.  i 

The  Defendant  did  not  appeal  from  this  interlocutoiy  decree,  but  pro- 
ceeded in  the  Master's  office  in  respect  of  the  matters  included  in  the  ■ 
accounts  ;  but  before  the  general  report  was  made  by  the  Master,  he  ap-  j 
pealed  from  such  interlocutory  decree  to  Enghmd.  In  reversing  such  de-  : 
cree,  the  Judicial  Committee  ordered  him  to  pay  the  costs  of  the  proceed- 
ings in  the  Master's  office,  and  remitted  the  cause  to  the  Court  below,  with  '. 
directions,  that  the  costs  payable   to  the  Defendant  upon  the  dismissal 
of  the  bill,  and  the  costs  payable  by  him  consequent  upon  the  procnod-  j 
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llic  19tli  of  Jul//,  1849,  made  by   the  Supreme  Court     ^''^ 
at.  Calculta  in  two  suits  pending  in  that  Court.     In    M'Kkllar 
the  first  of  these  suits  the  Ap})elhint  was  Phdntiff,  and    ^^;^r^LLACE. 
the  Respondents,  Defendants ;   and  in  the  second  suit 
the  Respondents  were  Plaiutiifs,  and   the   Appellant, 
Defendant.     These  suits   arose   out   of   the   following 
cireumstances  : — 

Previous  to  and  up  to  the  Gtli  of  June,  1825,  the 
Appellant  carried  on  the  business  of  a  clothier  and 
merchant  tailor  in  Calcutta,  in  partnership  with  one 
R.  Gibson,  under  the  style  of  "  Gibson  &  Co."  On  that 
day,  Gibson  retired  from  business,  and  the  Appellant 
purchased  his  share  and  interest  in  the  stock  in  trade 
and  the  credit  of  the  business,  and  thereafter  carried 
on  the  business  under  the  same  style,  for  his  own  solo 
use  and  benefit,  until  the  1st  of  Jannar/j,  1831,  when 
he  admitted  one  Leslie  (since  deceased),  and  the  Re- 
spondent, Wallace,  into  co-partnership  with  him  in 
the  business,  for  the  term  of  twenty-one  years  from 
that  date,  admitting  them  into  one-half  share,  and 
selling  to  them  one  half  of  the  stock  in  trade  of  the 
business ;  reserving  the  other  half  of  the  business  and 
stock  in  trade,  with  power  to  transfer  the  same  to  his 
brother,  Thomas  McKellar.  At  this  time  there  were 
debts  to  a  very  large  amount  due  to   the  Appellant 

ings  in  the  Master's  office,  should  be  set  off,  the  cue  against  the  other, 
and  the  balance  paid  to  the  pai'ty  entitled  to  the  same. 

Leave  to  appeal  on  an  ex  parte  application  was,  under  special  circum- 
stances, granted  upon  terras  of  the  Appellant  pi-osecuting  the  appeal  and 
giving  security  for  £uOO.  No  step  was,  however,  taken  by  the  Appellant 
to  perfect  the  security  or  prosecute  the  api)eal.  The  Eespondeuts,  on 
being  served  with  the  Order  admitting  the  ajipeal,  tiled  a  counter  peti- 
tion to  revoke  the  leave  granted  to  appeal.  The  Judicial  Committee, 
imder  the  circumstances,  there  having  been  great  delay,  made  an  order 
putting  the  Appellantupon  terms  of  lodging  his  petition  of  appeal  within 
six  weeks,  or  the  appeal  to  stand  dismissed,  and  enlarged  the  amount  of 
the  recognizance  to  £1 ,000  to  cover  the  expenses  occasioned  by  the  pi'o- 
ceedings  in  the  Master's  ofTice,  reserving  the  costs  of  the  application  to 
revoke  the  leave  to  appeal,  to  the  hearing. 


"Wallace. 
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1853.  from  Lis  customers.  Subsequent  to  the  admission  of 
M'Kellar  Leslie  and  Wallace  into  partnership,  a  deed  of  co- 
partnership, dated  the  29th  of  Maij^  1832,  was  made 
between  the  Appellant  of  the  first  part,  Leslie  of  the 
second  part,  and  Wallace  of  the  third  part ;  whereby 
it  w^as  agreed,  that  the  trade  should  be  carried  on  in 
their  names  for  their  mutual  benefit,  in  tlie  propor- 
tions above  mentioned,  under  the  style  of  ^'  Gibson^ 
McKellar  &  Co,,"  and  it  was  further  agreed,  that  the 
Appellant,  at  any  time  during  the  co-partnership, 
should  be  at  liberty  to  sell,  assign,  and  dispose  of  his 
interest  to  his  brother,  Thomas  Mclvellar^  and  that 
upon  the  admission  of  his  brother  into  the  co-part- 
nership he  should  be  considered  as  the  head  partner 
of  the  firm  ;  and  it  was  further  agreed,  that  the  fii-ni 
of  "  Gibson,  McKellar  &  Co."  should  collect  the  debts 
due  to  the  Appellant,  from  the  customers  of  "  Gibson 
h  Co.,"  and,  as  a  remuneration  for  so  doing,  should 
have  the  use  of  such  monies,  when  collected,  up  to 
the  end  of  the  current  year  in  which  the  same  should 
be  collected,  free  of  interest,  and  thereafter  at  an 
interest  of  eight  per  cent,  per  annum,  and  that  the 
money  to  be  collected  from  customers  of  the  firm  of 
*'  Gibson  k  Co.,"  who  Averealso  customers  of  the  firm 
of  "  Gibson  McKellar  &  Co.,"  should  be  first  applied 
in  paymei;t  of  the  debts  due  to  the  firm  of  "  Gibson 
k  Co.,"  until  such  debts  should  be  satisfied ;  and  it 
was  further  agreed  that,  in  the  event  of  the  Appel- 
lant disposing  of  his  share  and  interest  in  the  co-part- 
nership trade,  and  proceeding  to  EuglamJ^  the  Ap- 
pellant should  be  the  agent  of  the  firm  of  "  CAbson, 
McKellar  &  Co.,"  in  Europe,  and  that  all  sums  of 
money  remitted  to  any  agent  or  other  person  by  the 
partners  of  the  firm  for  the  payment  of  goods,  &c.j 
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on  account   of  tlic   joint  trade,    should  bo   remitted        i^^^. 
through  the  agency  of  the  Appellant,  and  that  Leslie    M'Kellak 
and   the   Eespondent,    iVallaee,   in   the  event   of   the    -^'allace. 
Appellant  proceeding    to   England^   should   render   to 
him  half-yearly  accounts  of  his  private  accounts  with 
them,   and  at  the  end  of  every  year,   when  a  general 
account  of  the  stock,    &c.,   should  be  made,   render 
to  the  Appellant  a  summaiy  account  or  balance-sheet 
thereof. 

Under  this  diQad.  of  co-partnership,  the  business  of 
the  firm  of  '^  Gibson,  McKellar  &  Co."  was  carried 
on  till  the  17th  of  Noi^ember,  1832,  when  the  Appel- 
lant transferred  his  half  share  to  his  brother,  as  pro- 
vided by  the  deed,  and  from  that  time  the  Appellant 
ceased  to  caiTy  on  the  business  ;  T,  McKellar,  Leslie^ 
and  Wallace,  carrying  on  the  same  under  the  style  or 
firm  of  "  Gibson,  McKellar  &  Co.,"  until  the  death 
of  T.  McKellar,  when  the  business  was  earned  on  by 
Leslie  and  Wallace  in  co-partnership,  under  the  style 
of  "  Gibson  k  Co."  until  the  death  of  Leslie  after-men- 
tioned. 

The  firm  of  ''  D.  McKellar  k  Son,"  of  Old  Burling-^ 
ton  Street,  London,  clothiers,  &c.,  had  suj)plied  and 
shipped  all  the  goods  and  other  merchandise  from 
England  required  by  the  firm  of  ''  Gibson  k  Co."  for 
eight  or  nine  years  previous  to  Leslie  and  the  Re- 
spondent, Wallace,  being  admitted  into  partnership 
with  the  Appellant;  and  the  firm  of  *'Z>.  McKellar 
&  Son"  were  in  correspondence  with,  and  had  sup- 
plied large  quantities  of  goods  to,  the  firm  of  "  Gib- 
son, McKellar  k  Co." 

The  firm  of  ''  Gibson,  McKellar  k  Co.,"  by  a 
power  of  attorney,  dated  the  22nd  of  January,  1838, 
without  the  knowledge  or  consent  of  the  Appellant, 


"Wallace. 
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1853.        constituted    A.  McKcllar  (brother  of   the  Appellant, 
M'Kellak    and  a  member  of  the  firni  of   "  Z>.  McKellar  &  Son"), 
and  also  the  Appellant,  their  joint  and  several  attor- 
nies  in  Great  Britain,  to  get  in  the  debts  and  money 
due  to  the  fir.n  of  "  Gibson,  McKellar  &  Co." 

From  the  year  1833,  to  the  month  of  April,  1838, 
yarious  Bills  of  excliange,  promissory  notes,  &c.,  in 
respect  of  debts  due  and  owing  to  the  firms  of  "  Gibson, 
McKellar  k  Go.,"  and  ''  Gibson  &  Co.,"  respectively, 
were  sent  by  those  firms  to  England,  for  realisation  to 
the  Appellant  and  also  to  his  brother  A.  McKellar. 
A.  McKellar,  however,  was  the  only  person  who  acted 
under  the  power  of  attorney,  except  in  the  instance 
of  two  small  debts  owing  to  ^^ Gibson,  McKellar  & 
Co.,"  which  were  got  in  by  the  Appellant  and  handed 
over  by  him  to  A.  McKellar,  as  such  acting  attorney 
or  agent,  and  who  collected  and  realised  certain  of 
the  Bills  of  exchange  and  promissory  notes,  and  also 
the  amount  of  certain  debts,  and  accounted  for  what 
he  so  received  to  the  firm  of  "  Gibson,  McKellar  & 
Co."  in  the  consignment  accounts  of  the  firm  of  "  Z>. 
McKellar  k  Son,"  with  the  firm  of  "  Gibson,  McKellar 
k  Co." 

The  Appellant  was  appointed  by  the  deed  of  part- 
nership the  agent  in  England  of  the  firm  of  "  Gibson, 
McKellar  &  Co.,"  for  the  purpose  of  selecting  for 
"  Gibson,  McKellar  k  Co."  the  goods  and  merchan- 
dise from  England  which  they  might  require  for  the 
purposes  of  their  trade,  but,  shortly  after  his  arrival 
in  England,  the  firm  of  "  Gibson,  McKellar  k  Co." 
gave  instructions  to  the  Appellant  to  hand  over  to 
the  firm  of  "  Z>.  McKellar  k  Son"  the  indents  or 
orders  for  goods  and  other  merchandise  which  they, 
from  time  to  time,  should  enclose  to   him,   in  order 
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that  the  firm  of  "  D.  McKellar  &  Son"  might  apply  ^^ 
the  goods  and  merchandise  thereby  ordered,  and,  in  M'Kellab 
pursuance  of  such  instructions,  from  that  time  all  the  Wallace. 
goods  and  merchandise  specified  in  the  indents  or 
orders  of  the  successive  firms  of  "  Gibson,  McKellar 
&  Co."  and  ^'  Gibson  &  Co.,"  with  the  exception  only 
of  some  of  comparatiyely  trifling  amounts,  were  pro- 
cured and  supplied  by  the  firm  of  "  i>.  McKellar  & 
Son,"  through  the  Appellant,  as  such  agent,  who 
merely  assisted  in  selecting  such  goods  and  merchan- 
dise, and  paid  for  the  same  as  agent  under  the  before- 
mentioned  partnership  deed,  and  charged  the  firms  of 
''Gibson,  McKellar  &  Co.,"  and  ''Gibson  &  Co.," 
commission  at  the  rate  of  five  per  cent,  for  acting  as 
agent  in  selecting  and  in  advancing  the  money  to  pay 
for  the  goods  and  merchandise  so  supplied  to  them, 
in  respect  of  which  the  Appellant,  from  the  latter 
end  of  the  year  1832,  to  January,  1839,  made  ad- 
vances out  of  his  own  monies  for  those  firms  to  a 
great  amount  without  settling  any  account  with  them 
up  to  the  latter  end  of  the  year  1831. 

The  members  of  the  firm  of  "  Gibson,  McKellar  & 
Co.,"  after  the  Appellant  retired  from  the  partner- 
ship, collected  under  the  powers  of  the  partnership 
deed,  money  to  a  large  amount,  on  behalf  of  the  Ap- 
pellant, in  respect  of  debts  owing  to  him  by  the 
customers  of  the  firm  of  "  R.  Gibson  &  Co.,"  but 
Leslie,  and  the  Kespondent,  Wallace,  after  the  death 
of  T.  McKellar,  were  charged  with  having  neglected 
to  collect  a  large  portion  of  the  debts  so  due  to  the 
Appellant,  which  it  was  alleged',  in  consequence  of 
such  neglect,  were  lost. 

The  Appellant,  in  November,  1837,  executed  a 
power   of    attorney,    appointing    one    Greenaway,    of 

VOL,  V.  V  1 
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1853.  Calcutta,  his  attorney  and  ag-ent,  to  recover  and 
M'Kellar  receive  from  the  firm  of  "  Gibson,  McKellar  &  Co.'* 
WaiIace.  ^^^  debts  which  then  were,  or  thereafter  should  be,  due- 
to  the  Appellant^  not  only  on  account  of  the  firms  of 
"  R.  Gibson  &  Co.,"  and  '^  Gibson,  McKdtar  &  Co.," 
in  which  he  had  been  a  partner,  but  also  for  the  mo- 
nies due  to  him  from  the  firm  of  "  Gihson,  McKellar 
&  Co.,"  for  the  goods  and  merchandise  as  settled  by 
the  firm  of  "  i>.  McKellar  &  San,"  and  paid  for  by  the 
Appellant,  as  such  agent,  and  at  the  same  time  the 
Appellant  empowered  Greenawa/j  to  make  out  and 
finally  settle  all  accounts  between  the  Appellant  and 
the  firm  of  '^  Gibson,  McKellar  k  Co." 

This  power  of  attorney  was  received  by  Grecnawajj, 
m  Febritanj,  IS 38;  but  previously  to  its  receipt,  and 
on  the  26th  of  January,  1838,  T.  McKellar  died, 
having  by  his  Will  appointed  Greenawaij  his  executor, 
who  proved  the  Will ;  and,  shortly  after  the  death  of 
T.  McKellar,  his  share  in  the  business  of  "  Gibson, 
McKellar  k  Co."  was  by  deed  assigned  to  Leslie 
and  the  Eespondent,  Wallace,  by  Greenrnvaij  as  such 
executor  ;  and  by  such  deed,  Leslie  and  Wallace  took 
npon  themselves  the  payment  of  all  the  partnership 
debts  and  liabilities  to  which  T.  McKellar  was  liable 
jointly  with  them  at  the  time  of  his  death,  as  a  mem- 
ber of  the  firm  of  "  Gibson,  McKellar  k  Co." 

In  the  beginning  of  the  year  1838,  Greenatmy,  as 
the  Appellant's  agent  at  Calcutta,  rendered  to  "  Gib- 
son k  Co."  the  Appellant's  accoiint  current  between 
him  and  "  Gibson,  Mcl\ellar  k  Co.,"  of  all  their  deal- 
ings and  transactions  in  business  then  remaining 
ijinad justed  (other  than  those  which  related  to  the 
collecting  of  and  accounting  for  the  outstanding 
debts    due    to    the   Appellant),   from,    the    month   of 
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June,  1832,  to  the  31st  of  Janiumj,  1838.     This  ac-      ^53^ 
count   current,   numbered   2,  at  tlie  time  it  was   so    M'Kellab 
rendered  by   Gremcmay ,  was  objected  to  by  the  firm    ^^^lace- 
of  "  Gibson,  McKellar  &  Co.,"   when   Greenawwj  re- 
quested Leslie  ^nd   Wallace  to  make  out  and  render 
to  him,  as  such  agent,  the  accounts  in  the  manner 
which  they  were  willing  to  admit  the  same.     They 
agreed  to   do   so ;   and,  accordingly,   they  made  out 
and   rendered   their   account   current   to    Greenawaji, 
up  to  the  31st   of  Januai'i),   1838,  which  was  num- 
bered 3.     By  such  account  they  admitted  a  balance 
of  Es.   491,695   14a.   3p.,   to  be  due  from  ''  Gibson, 
McKellar  &   Co,"   to  the  Appellant,   on   the   31st   of 
fTaniiury,  1838. 

The  difference  in  amount  between  the  accounts 
numbered  2  and  3,  rendered  by  Greenaivay  on  be- 
half of  the  Appellant,  and  by  "  Gibson  &  Co."  re- 
spectively^ was  a  sum  of  £3,757  15^.  Iff/.,  but  there 
was  no  difference  whatever  in  such  accounts  as  to  the 
respective  amounts  of  the  sum  total  charged  against 
*'  Gibson,  McKellar  &  Co.,"  for  the  price  of  each 
shipment  of  goods.  In  the  account  ]^o.  2,  discount  at 
the  rate  of  two-and-a-half  per  cent,  up  to  the  30th  of 
June,  1836,  upon  the  respective  amounts  of  the  sums 
total  charged,  Avas  allowed  to  "  Gibson,  McKellar  & 
Co.,"  and  from  that  time  to  the  close  of  the  account, 
no  discount  was  allowed  ;  and  a  commission  of  five  per 
cent,  was  charged  upon  the  respective  amounts  of  all 
the  sums  total  so  charged.  By  the  account  ISTo.  3, 
'"'•  Gibson  &  Co,"  claimed  to  have  certain  discounts 
allowed  upon  amounts  total  charged  against  "  Gibson, 
McKellar  &  Co.,"  for  the  price  of  shipment  of  goods 
and  for  commission  of  five  per  cent,  charged  only 
upon  the  respective  amounts   of  all  the  sums  total  so 
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1853.        charged,  after  first  deducting  a  discount  of  seven- and- 
M'Kellar    a-half  per  cent.,  and  the  difference  of  interest  consc- 
WvLLACE      ^^^<^ii^  upon  these  differences,  and  such  claims,  repre- 
sented all  their  objections  to  the  account  ISo.  2. 

In  consequence  of  these  claims  on  the  part  of 
Leslie,  and  the  Eespondent,  Wallace,  many  negotia- 
tions and  discussions  took  place  before  the  month  of 
September,  1838,  as  to  their  settlement,  and  at  length 
it  was,  in  September,  1838,  finally  arranged  and  agreed 
between  Greenatvafj,  as  the  Appellant's  agent,  and 
"  Gibson  &  Co.,"  that  the  firm  should  pay  the  Ap- 
pellant the  sum  of  Es.  91,695  14a.  3p.  in  cash,  and 
give  a  Bond  for  4  lacs  of  Company's  Eupees,  payable 
quarterly  by  instalments  of  Es.  25,000,  and  that  the 
disputed  item  of  £3,757  15^.  IftZ.  should  stand  over 
for  future  investigation,  and,  accordingly,  the  firm  of 
"  Gibson  &  Co."  paid  Greenaway  that  amount  in  cash, 
and  on  the  24th  of  September,  Leslie  and  Wallace 
executed  and  gave  their  Bond  for  4  lacs  of  Eupees, 
payable  by  instalments.  This  Bond  recited,  that  Leslie 
and  Wallace  had  examined  and  investigated  the  seve- 
ral accounts  of  the  Appellant  with  the  firm  of  "  Gib- 
son, McKcllar  k  Co.,"  rendered  on  his  behalf,  up  to 
the  31st  of  January,  1838,  but  that  they  refused  to 
admit  the  further  sum  of  £3,757  15^.  If  J.  claimed  as 
due  to  the  Appellant,  until  satisfied  on  further  inves- 
tisration  and  examination. 

In  May,  1839,  Leslie  came  to  England,  -bringing 
with  him  a  power  of  attorney  from  his  copartner 
Wallace,  expressly  authorising  him  to  settle  the  dif- 
ferences between  the  firm  of  "  Gibson  k  Co."  as  to 
the  disputed  item  of  £3,757  15.9.  If^/.,  and  such  dif- 
ferences were  accordingly  finally  closed  and  settled  by 
Leslie  giving  to  the  Appellant  a  Bill  of  exchange. 
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dated  the  31st  of  Aur/ust,  1839,  drawn  by   tlic   Appel-        i8r);3 
lant  upon  and  accepted  by  Leslie  in  the  name  of  the 
firm  of  "  Gibson  &  Co.,"  payable    eighteen    months 
after  date,  for  Es.  30,744  4a.,  a  lesser  sum   than  the 
reserved  item. 

The  Bill  of  exchange  was  forwarded  to  Greenawaij 
at  Calcutta^  who  received  the  same  in  due  course,  and 
informed  Wallace  of  that  fact.  The  Bill  not  having 
been  paid  at  maturity,  the  Appellant,  on  the  14th  of 
March,  1841,  brought  an  action  on  the  plea  side  of 
the  Supreme  Court  at  Calcutta  against  the  Respond- 
ent, Wallace,  and  Leslie  to  recover  the  amount.  To 
this  action  the  Defendants  pleaded,  first,  that  they 
did  not  accept ;  secondly,  that  the  Bill  was  accepted 
at  the  request  and  for  the  accommodation  of  the  Ap- 
pellant, and  without  any  consideration  for  the  same  ; 
thirdly,  that  the  acceptance  was  obtained  and  pro- 
cured by  the  Appellant  by  fraud  and  covin  ;  and 
fourthly,  a  set  off.  A  commission  for  the  examina- 
tion of  witnesses  in  England  was  obtained,  but  was 
not  returned  at  the  date  of  the  trial,  (the  30th  of 
June,  1842,)  when  a  verdict  was  given  for  the  Aj^pel- 
lant,  for  the  amount  of  the  Bill  of  exchange,  and 
interest  at  8  per  cent. 

Leslie  died  on  the  lltli  of  June,  1841,  having  by 
his  will  appointed  the  Respondents  his  executors. 

While  the  proceedings  at  law  were  going  on,  the 
Appellant,  on  the  30th  of  September,  1841,  filed  a  bill 
on  the  equity  side  of  the  Supreme  Court  at  Calcutta 
against  the  Respondent,  Wallace,  as  surviving  part- 
ner of  the  firm  of  "  Gibson  &  Co.,"  and  also  against 
the  other  Respondent,  Spence,  the  executor  of  the 
late  Leslie.  The  bill  stated,  among  other  things,  the 
before-mentioned  deed  of  co-partnership  and  the  col- 
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1853.  lection  and  realisation,  by  T.  McKelkw,  Leslie  and 
M'Kellak  Wallace  of  certain  of  the  debts  due  to  the  Appellant 
from  the  customers  of  the  firm  of  "  Gibson,  McKellar 
&  Co.,"  who  had  been  customers  of  the  firm  of  "  i?. 
Gibson  &  Co.,"  and  that  other  of  such  debts  had  been 
lost  by  the  neglect  of  T.  McKellar^  Leslie  and  the 
Eespondent  to  recover  and  get  in  the  same,  and 
prayed  that  an  account  might  be  taken  of  all 
monies  which  T.  Mclvcllar,  Leslie  and  Wallace^  or 
any  of  them,  and  which  the  Defendants,  as  execu- 
tors of  Leslie^  or  either  of  them,  had  collected  or 
received  in  payment  or  satisfaction,  either  wholly  or 
partly,  of  the  debts  due  to  the  Complainant  as  such 
member  of  the  old  firms  in  which  he  was  so  inte- 
rested as  aforesaid ;  and  of  the  debts  which  he  had 
purchased  or  obtained  from  G.  T,  Gibson  as  aforesaid, 
and  of  all  monies  which  Mclvellar^  Leslie  and  Wallace^ 
or  any  of  them,  and  which  the  Defendants,  or  either 
of  them,  as  such  executors  aforesaid,  had  collected  or 
received  from  the  customers  of  the  new  co-partner- 
ship firm,  and  which,  according  to  the  terms  and 
provisions  of  the  deed  of  co-partnership,  had  been 
applied  towards  payment  of  the  debts  due  to  the 
Plaintiff,  and  paid  over  to  or  placed  to  his  cre- 
dit, which  but  for  the  wilful  neglect  or  default  of 
McL^ellar,  Leslie  and  Wallace,  and  each  of  them,  might 
have  been  collected  in  or  received  by  them  ;  and  that 
the  Defendants  might  be  decreed  to  pay  him  what, 
upon  taking  such  account,  might  be  found  due  to 
him  ;  and  that  the  Defendants  should  deliver  over 
and  deposit  with  the  proper  officer  of  the  Court, 
all  the  accounts,  vouchers,  &c.,  belonging  or  in  any 
way  relating  to  the  old  firms  in  which  he  was  in- 
terested as  aforesaid ;  and  that  in  the  meantime  the 
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Defendants  might  be  restrained  from  collecting  or 
receiving  any  of  the  debts  due  to  him,  and  for  general 
relief. 

The  Respondents,  on  the  23rd  of  Fehruarfj^  1842, 
put  in  a  joint  answer,  admitting  that  T.  3IcKcllar, 
Leslie  and  Wallace  collected  and  receiA'ed  debts  and 
monies  to  a  large  amount  on  behalf  of  the  Appellant, 
and  which  were  owing  to  the  firm  of  "it.  Gibson  & 
Co.,"  but  they  denied  that  any  debts  had  become  irre- 
coA^erable  and  lost  to  the  Appellant  by  reason  of  any 
neglect  or  omission  on  their  part,  as  alleged  in  the 
bill. 

On  the  1st  of  March,  1843,  the  Eespondents 
filed  a  cross  bill  in  the  same  Court  against  the  Ap- 
pellant. The  bill  stated,  that  the  Appellant  had 
been  appointed  as  attorney  to  collect  divers  sums 
of  money  on  bills,  &c.,  for  the  firm  of 
McKellar  &  Co./'  and  that  he  never  at 
rendered  a  true  account  of  the  collection  of  such 
monies,  and,  by  reason  of  his  negligence  in  not  de- 
manding payment  of,  or  suing  upon,  certain  bills,  the 
same  became  irrecoverable,  and  barred  by  the  Statute 
of  Limitations ;  that  the  Appellant  as  such  agent  had 
charged  the  firm  with  the  agency  commission  of  five 
per  cent.,  and  the  bill  charged  that  the  invoices  sent 
were  imperfect,  incorrect,  and  false,  the  Appellant 
having,  in  breach  of  his  duty  as  agent,  charged  higher 
prices  in  his  accounts  than  the  price  actually  paid  by 
him  to  those  from  whom  he  had  purchased,  and  had 
not  allowed  them  discount  when  allowed  to  him,  and 
that  the  accounts  wanted  many  items  which  ought  to 
have  been  credited  to  the  firm  of  "  Gibson,  McKellar 
&  Co. ;"  and  that  the  members  of  that  firm  had  never 
obtained  a  full,  true,  and  faithful  account  of  his  deal- 
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1853.  ings,  transactions,  and  purchases  as  such  agent.  The 
bill  also  charged,  that  the  accounts  between  the  firm 
■'  Gibson^  McKellar  &  Co."  were  still  open  and 
unsettled,  and,  after  charging  that  the  Appellant  had 
in  his  possession  the  original  invoices,  &c.,  and  seek- 
ing the  production  thereof,  pra^^ed,  that  the  prior 
accounts  might  be  opened  up  and  re-adjusted  ;  and 
for  an  injunction  restraining  him  from  receiving  any 
of  the  debts,  and  that  the  Bill  of  exchange  might  be 
delivered  up  and  cancelled,  as  it  had  been  obtained 
by  pressure  and  duress,  and  the  Appellant  restrained 
from  issuing  execution  upon  the  judgment  recovered 
by  him. 

The  Appellant  by  his  answer  insisted,  that  the 
accounts  were  finally  settled  and  closed  by  the  pay- 
ment and  Bond  ;  that  after  the  settlement  of  the  dis- 
puted item  of  £3,757  Ids.  If^/.,  when  he  considered 
all  matters  in  relation  thereto  finally  settled  and 
adjusted,  he  had  destroyed  the  greater  part  of  the 
vouchers  and  papers  relating  thereto  as  being  no 
longer  of  any  value,  and  he  submitted,  that  by  reason 
of  such  final  settlement  ,of  accounts  the  Kespondents 
were  not  entitled  to  any  account  of  such  particulars  as 
were  inquired  after  and  prayed  for  by  their  bill,  pre- 
viously to  the  31st  of  January  J  1838  ;  and  he  further, 
by  his  answer,  stated,  that  he  had  received  from  the 
sellers,  from  the  years  1834  to  1836,  in  consequence 
of  ready-money  payments,  a  discount  varying  from  5 
to  7|^,  and  that  he  received  a  commission  of  2^  per 
cent.,  as  a.  del  credere  commission,  from  June,  1836, 
to  end  of  1837,  out  of  the  profits  of  the  parties  from 
w^hom  he  purchased  the  goods. 

"Witnesses  were  examined  on  both  sides,  and  the 
correspondence   between    the  parties    respecting    the 
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gcttlcmeut  was  filed.  The  Appellant  examined  Green- 
aivai/^  to  establish  the  material  issue,  that  the  accounts 
were  stated  and  settled  as  he  insisted.  There  was  no 
evidence  to  show  that  the  Appellant  had  been  guilty 
of  any  of  the  acts  of  fraud  or  duress,  or  that  he  had 
been  guilty  of  neglect  or  default  in  getting  in  the 
debts  due  to  the  firms  of  "  Gibson^  McKellar  k  Co." 
and  "  Gibson  &  Co.,"  as  alleged  by  the  bill. 

The  two  causes  were  heard  together  in  the  month 
of  February^  1847,  when  the  Chief  Justice,  Sir  Lavj- 
rence  Feel.,  pronounced  the  judgment  of  the  Court,  to 
the  effect,  that  as  there  was  no  ground  for  impeach- 
ing the  Bond  as  fraudulent,  it  must,  therefore,  be 
deemed  a  settlement  as  far  as  it  extended  ;  that  there 
was  an  exception  of  the  sum  of  £3,757  15*.  Ifc?., 
which  appeared  to  him  to  be  the  only  matter  substan- 
tially in  dispute,  that  it  did  not  appear  that  the  ac- 
counts under  settlement  excluded  any  of  H.  McKellar'' s 
claims,  and  the  presumption  was,  that  all  his  claims 
were  included.  That  the  claims  against  the  Calcutta 
firm  appeared  to  be  referable  to  three  heads  ;  the  sum 
agreed  to  be  paid  as  a  valuation  of  stock,  on  the 
admission  of  the  succeeding  members  to  the  firm  of 
which  H.  McKellar  was  the  sole  member  ;  the  collec- 
tions in  Calcutta  to  be  carried  to  account  of  the  firm 
or  firms  centred  in  H.  McKellar.^  and  the  sums  ad- 
vanced by  him  in  England^  and  his  charges  on  pur- 
chases effected  by  him  for  the  house  in  Calcutta  ;  and 
that  these  on  the  evidence  could  not  be  taken  to  have 
been  the  basis  of  the  proposed  settlement.  That  if, 
therefore,  the  Plaintiff  in  the  original  suit  (the  Ap- 
pellant) was  permitted  to  have  an  account  of  the  col- 
lections from  an  earlier  date  than  the  date  of  the 
Bond  transaction,  it  would  be  in  effect  re-opening  the 
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1853.  accounts,  of  the  settlement  of  which  he  had  taken  the 
benefit.  That,  therefore,  the  account,  in  the  original 
bill,  must  be  confined  to  transactions  subsequent  to 
the  Bond.  As  to  the  sum  excepted  and  reserved  on 
giving  the  Bond,  the  Chief  Justice  thought  that  the 
circumstances  which  had  taken  place  were  such  as 
ought  not  to  preclude  the  inquiry  proposed  to  be 
directed,  and  the  Court  referred  it  to  the  Master  to 
take  the  accounts  upon  that  footing. 

The  case  was  afterwards  re-heard,  and  on  the  22nd 
of  February^  1848,  the  Chief  Justice  pronounced  the 
judgment  of  the  Court,  "  that  the  nature  of  the  re- 
servation (the  sum  of  .£3,757.  155.  Iff/.)  out  of  the 
settled  accounts  was  such  as  to  be  applicable  to  all  or 
any  of  the  sums  included  ;  and,  therefore,  they  varied 
the  former  decree  by  referring  the  accounts  gene- 
rally, with  direction,  that  if  the  Master  should  find  a 
settled  account,  he  should  take  the  account  on  that 
footing." 

The  Appellant  took  the  initiative  in  the  Master's 
office,  proceeding  with  the  reference  ordered  by  the 
above  decree ;  and  evidence  respecting  the  accounts 
was  entered  into. 

On  the  3rd  of  April^  1849,  the  Master  made  a 
separate  report  upon  the  question,  whether  the  ac- 
counts between  them  was  or  was  not  a  settled 
account,  and  he  thereby  found,  that  the  accounts  be- 
tween the  parties  in  the  suits,  and  the  reserved  item 
of  £3,757  155.  Iff/,  were  not,  nor  Avas  either  of  them, 
settled,  as  contended  before  him  on  the  part  of  the 
Appellant,  but  that  the  same  were  still  open  and  un- 
settled. To  this  report,  the  Appellant  took  excep- 
tions, first,  that  the  Master  had  found  that  the 
accounts    between    the   Appellant   and    the    firm    of 
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"  Gibson,  McKcllar  &  Co.,"  up  to  the  31st  of  January,       J^ 
1838,  were  not  settled  by  the  Bond,  whereas  he  ought    M'Kellar 
to  have  found  that  the  whole  of  the  accounts  and    Wallace. 
dealings  between  the  Appellant  and  the  firm  of  "  Gih- 
souy  McKellar  &   Co.,"  up   to  the   31st  of  January, 
1838,  were  closed  by  the  Bond,  except  as  to  the  re- 
served item  of  £3,757  lbs.   l^il  and  two  other  small 
sums,  and  except  the  amount  prayed  for  by  the  Ap- 
pellant's bill ;  secondly,  that  he  ougb4;  to  have  found 
the   reserved  item   of  £3,757   15^.   Iff/,  settled  and 
closed  by  the  Bill  of  exchange. 

These  exceptions  were  argued  before  the  Supreme 
Court,  and  by  an  Order  of  that  Court,  dated  the 
16th  of  July,  1849,  the  same  were  over-ruled  and  the 
Master's  separate  report  confirmed.  The  judgm^ent 
of  the  Court  was  delivered  by  Mr.  Justice  Colvile,  to 
the  effect,  that  the  Master  was  right  in  finding  that 
there  was  no  settlement  of  the  accounts,  in  the  sense  in 
which  that  term  was  understood  in  a  Court  of  equity, 
on  either  of  the  occasions  referred  to  by  the  excep- 
tions;  and  that  even  the  language  used  by  the  Appel- 
lant himself,  in  making  his  claim  before  the  Master, 
was  not  that  ordinarily  used  in  setting  up  a  settled 
and  closed  account ;  namely,  that  the  accounts  were 
stated  and  settled,  and  that  thereupon  certain  pay- 
ments were  made  and  a  security  given,  on  the  footing 
of  that  settlement ;  but  that  the  settlement  contended 
for  was  effected  by  such  payments  and  the  execution 
of  such  security,  and  that  these  acts,  which  might  be 
material  as  constructive  evidence  of  an  antecedent  set- 
tlement of  accounts,  was  treated  as  constituting  the 
settlement  itself.  That  the  Bond,  if  taken  alone,  was 
neither  an  account  stated,  nor  aft'orded  any  satisfac- 
tory evidence  of  an  account  stated  ;  no  balance  being 
agreed  upon,  it  being  left  an  open  question,  whether 
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1853.  the  sum  admitted  to  be  due  was  or  not  to  be  increased 
M'Kellar  by  the  sum  of  £3,757  156'.  1|^/. ;  and  he  was  of  opi- 
Wallace.  ^i<^")  ^^^^  the  Plaintiff  had  failed  to  establish  that 
in  September,  1838,  there  was  such  a  settlement  of 
accounts  as  that  which  he  set  up,  or  that  anything 
was  done  by  which,  in  taking  the  accounts  directed  by 
the  decree,  effect  could  be  given  to  it  as  to  an  ac- 
count stated.  That  the  effect  of  the  acceptance  for 
Es.  30,744  4  anas,  given  by  Leslie  in  the  partnership 
name  of  "  Gibson  &  Co."  to  McKellar,  was  not  such 
a  transaction  as  ought  to  be  treated  as  a  settlement  of 
accounts  between  principal  and  agent,  which  precluded 
the  former  fi*om  having  the  accounts  of  the  latter 
taken  in  a  Court  of  equity. 

Proceedings ^^were  then  resumed  in  the  Master's 
office,  and  warrants  were  issued  at  the  instance  of  the 
Appellant,  in  pursuance  of  the  original  decree,  re- 
quiring the  attendance  of  the  Eespondents  before  the 
Master  to  go  into  the  accounts.  Meetings  were  had, 
and'^the  accounts  gone  into,  and/ other  proceedings  in 
relation  thereto  taken. 

No  appeal  was  asserted  from  the  Decree  pro- 
nounced in  February,  1848,  or  the  Order  of  the  16th 
of  Juhj,  1849,  made  on  the  Exceptions,  but  the  Ap- 
pellant's counsel  in  Calcutta,  being  of  opinion  that 
an  appeal  might":  be  successfully  prosecuted,  intima- 
tion to  that  effect  was  communicated  to  the  Appel- 
lant, who  was  resident  m  England,  b.\i&  a  correspond- 
ence ensued  respecting  the  evidence  and  proofs  within 
the  Appellant's  power  to  verify  and  produce.  The 
Appellant  also  took  the  opinion  of  counsel  in  Eng- 
land, on  points  relative  to  the  expediency  of  an  ap- 
peal, and  ultimately  having  been  advised  so  to  do, 
by  letters,  dated  the  7th  and  24th  of  December,  1849, 
instructed  his   agent  in  India   to   direct  counsel  to 
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move  for  such  appeal  on  his  behalf.     The  iiistruc-         isjs. 
tions   thus  seut  ^yere,   however,  not  available  before     rtkellak 
the  20th  of  February^    1850,  when  the  period  of  six  ^- 

WALLACE* 

months,  the  time  limited  for  appealing  by  the  (Jal- 
cutta  Charter  of  Justice,  had  expired,  and  the  right 
to  appeal,  therefore,  lost.  Under  these  circum- 
stances, McKeUar  presented  a  petition  to  the  Queen 
in  Council,  praying  for  leave  to  appeal,  notwithstand- 
ing the  time  limited  by  the  Charter  had  expired. 

This  petition  was  heard  before  the  Judicial  Com- 
mittee, ex  parte^  and,  being  supported  by  an  affidavit 
setting  forth  the  circumstances  above  stated,  was 
allowed,  upon  terms  of  the  Petitioner  giving  security 
for  costs,  and  lodging  in  the  Council  office  a  certifi- 
cate of  recognizance  in  a  penalty  of  £500. 

The  service  of  the  Order  made  upon  this  petition, 
dated  the  25th  of  Jime^  1850,  upon  the  Eespondents 
in  India^  was  the  first  intimation  they  received  of  the 
appeal,  and  they  presented  a  counter  petition  to  the 
Queen  in  Council  to  rescind  and  revoke  such  Order. 
It  alleged,  that  no  notice  of  the  application  for  leave 
to  appeal  had  been  given  to  them,  and  that  proceed- 
ings in  the  Master's  office,  in  the  original  and  cross 
bill,  had  been  taken  by  3IcKellar  without  any  notice 
of  his  intended  application.  That  they  had  no  op- 
portunity afforded  them  of  staying  proceedings,  but 
were  compelled  by  the  steps  and  proceedings  taken 
by  McKeUar,  as  actor,  to  proceed  and  incur  great 
expense  in  the  Master's  office,  since  the  passing  of 
the  Decree  of  the  22nd  of  February,  1848,  and  the 
Order  of  the  16th  of  Jw/^,  1849,  and  that  such  ex- 
penses which  they  had  been  so  led  into  could 
never  be  recovered,  if  the  appeal  was  successful,  as 
the  whole  of  these    proceedings  would  be  a  nullity. 
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1853.  That  two  years  liacl  elapsed  since  tlie  date  of  the  I)e- 

MO^ELLAR  cree  of  the  22nd  of  Fehruarij^  1848,  and  the  time 
when  the  petition  was  presented  to  Her  Majesty  in 
Council ;  that  the  taking  of  the  steps  and  proceed- 
ings, as  actor,  inducing  them  to  proceed  under  the 
reference  in  the  Master's  office,  was  an  accpiiescence 
and  submission  to  the  Decree  and  Order,  and  a 
waiver  of  his  right  to  appeal.  That  if  such  fact  had 
been  known  to  the  Committee,  they  would  have 
made  McKeUar  give  security  for  the  costs  incurred 
hj  this  proceeding.  That  McKellar  had  not  entered 
or  prosecuted  his  appeal ;  that  it  was  a  condition  pre- 
cedent by  the  Order  of  Her  Majesty  in  Council,  that 
he  should  lodge  a  certificate  of  recognizance,  but  that 
he  had  not  done  so,  and  they  prayed  that  such  Order 
in  Council  might  be  reversed,  and  that  McKellar  might 
be  ordered  to  pay  the  Petitioners  the  costs  incurred. 
This  petition  was  supported  by  an  affidavit  verifying 
the  principal  allegations^  and  was  served  on  the  Ap- 
pellant's agent. 

isth  June  Mr.  Lcith  moved  to  dismiss. 

1851  * 

^-^.^-J^^  This  Court  would  not  have  made  the  Order,  admit- 

ting the  appeal,  if  it  had  been  possessed  of  the  know- 
ledge of  the  fact  of  the  proceedings  taken  in  the 
Master's  office  by  McKellar^  under  the  Decree  of  the 
22nd  of  Fehniary^  1848.  That  fact  was  not  disclosed 
in  the  application  made  by  him,  which  was  ex  parte. 
Moreover,  the  terms  of  the  Order  in  Council  have  not 
been  complied  with.  Ko  recognizance  has  been  en- 
tered into,  nor  has  any  petition  of  appeal  been  lodged, 

*  Present :  Members  of  the  Judicial  Committee, — The  Eight  Hon. 
Dr.  Lushington,  the  Eight  Hon.  T.  Pemherton  Leigh,  The  Eight 
Hon  .Sir  Edwar  clEy  an ,  Knt . ,  and  theEightHon .  Sir  John  Jervis,  Knt . 
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altlioug-h  nearly  a  twelvemonth  has  elapsed   since  the        i'^^-'^- 
date  of  the  order.  M'Kkllar 


Mr.  Wi(/j-am,  Q.  C,  contra. 
It  was  not  thon^'ht  necessary  to  appOal  from  tlio 
interlocutory  decree,  and,  accordingly,  the  parties  went 
in  before  the  Master  to  take  the  account.  When  it 
was  discovered  that  it  was  requisite  and  expedient  to 
appeal,  the  six  months  limited  by  the  Charter  had 
expired,  and  this  Court  granted  leave  to  appeal  as  an 
indulgence . 

The  Eight  Hon.  T.  Pembertox  Leigh  : 
There  has  been  great  laches,  but  not  such  as,  in 
their  Lordships'  opinion,  ought  entirely  to  shut  out  the 
appeal.  But  further  terms  must  be  imposed  upon 
the  Appellant.  The  recognizance  must  be  increased 
to  the  sum  of  £1,000,  a  sum  sufScient  to  cover  the 
costs  incurred  in  the  Master's  office,  by  the  Appel- 
lant forcing  on  the  proceedings  and  taking  the  ac- 
counts ;  and,  as  the  delay  has  been  occasioned  by  the 
Appellant,  the  petition  of  appeal  must  be  lodged  in 
the  Council  office  within  six  weeks,  and  if  not  then 
lodged  the  appeal  is  to  stand  dismissed.  This  course 
will,  we  think,  do  complete  justice  to  all  parties.  We 
reserve  the  costs  of  this  application. 

By  the  Order  in  Council  made  upon  this  petition, 
the  Appellant  was  directed  to  lodge  in  the  Council 
office  the  certificate  of  recognizance  to  Her  Majesty, 
in  a  penalty  of  £1,000  sterling,  conditioned  to  stand 
and  abide  such  determination  as  might  be  made,  and 
to  pay  all  such  costs  as  might  be  awarded  in  case  the 
appeal  be  dismissed  (such  recognizance  to  be  in  lieu 
of  the  aforesaid  recognizance  of  £500,  for  costs  in  the 
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1853.  appeal  as  set  forth  in  the  Order  of  the  ^5th  of  Jun6^ 
M'Kellar  1850),  and  to  perfect  such  recognizance,  and  lodge 
"Wallace.  ^^^^  petition  of  appeal  in  the  Council  office  within  the 
space  of  six  \Yeeks  from  the  date  of  the  Report,  and,  in 
the  event  of  failing  to  perfect  such  recognizance  and 
lodge  such  petition  within  that  period,  the  Order  be 
discharged^  and  the  costs  of  the  petition  paid  by  the 
Appellant ;  but  if  the  recognizance  was  perfected,  and 
the  petition  of  appeal  lodged  within  that  period,  then 
that  the  costs  of  the  petition  was  to  be  reversed. 

The  appeal  now  came  on  for  hearings 

Mr.  Wigram,  Q.  C,  and  Mr.    W.  A.  Collins,  for 
the  Appellant. 

The  simple  question  the  Court  below  had  to  decide 
was,  whether  the  transaction  in  question  entered  into 
in  the  month  of  September^  1838,  amounted  to  a  set- 
tled account  up  to  the  31st  of  Januar)/^  1838,  be- 
tween the  parties,  and  precluded  the  Respondents 
from  opening  the  accounts  again.  Our  contention^is, 
that  it  did  constitute  a  settled  account,  and  that  the 
Court  below  entirely  misconceived  the  effect  of  that 
settlement.  Indeed,  the  Bond  and  Bill  of  exchange  is 
a  bar  to  any  such  claim.  The  evidence  of  Grccnaway^ 
and  the  correspondence  between  the  parties  respect- 
ing this  settlement,  show  beyond  dispute  that  it  was 
a  clear  case  of  settled  account,  with  the  reservation 
of  one  item  of  £3,757  155.  If  J.  Although  the  in- 
vestigation of  that  item,  if  it  had  been  found  to  be 
incorrectly  made  up,  might  have  disarranged^  the 
items  in  the  prior  accounts  up  to  the  31st  of  January^ 
1838,  yet  that  would  not  affect  such  settlement,  and 
tlin.t  was  also  settled  by  the  acceptance   of  the  Bill  of 
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exchange  for  a  less  amount.  The  cliarges  of  wilful  iSo3.^ 
neglect  and  fraud  coutained  in  the  original  bill  were  M'Kell.vr 
unsupported  by  evidence,  and  w^hoUy  failed.  As  ^yai^'ace. 
the  accounts  between  the  parties  had  been  so  long 
settled,  Ave  submit  that  the  Decree  ordering  the 
reference  to  the  Master  to  take  the  accounts,  and  that 
the  Order  overruling  the  exceptions,  ought  not  to 
have  been  made.  Brownell  v.  Brownell  (a). — [Mr. 
Pemherton  Leigh :  The  proceedings  taken  by  the 
Appellant  in  the  Master's  office  under  the  Order 
was  wrong :  he  should  have  appealed  at  once  ;  at  all 
events,  he  ought,  '%vhichever  way  our  judgment  may 
be,  to  pay  the  costs  of  those  proceedings.] — The  De- 
cree was  an  erroneous  one.  In  De  Burgh  v.  Clarke  (b) 
the  House  of  Lords  held  that  the  original  Decree, 
pronounced  more  than  two  years  before  enrolment, 
was  saved  by  a  subsequent  Order  made  in  the  cause. 
They  referred  also  to  Parker  v.  Morrell  (c). 

Mr.    Roll,   Q.  C,    and    Mr.    Leilh,    for   the   "Re- 
spondents. 

The  accounts  have  never  been  stated  and  settled. 
The  Court  below  was,  therefore,  perfectly  right  upou 
the  facts  shown,  to  refer  it  to  the  Master,  with 
liberty  to  surcharge  and  falsify  the  accounts.  They 
were  not  closed  by  the  transactions  which  had  taken 
place.  The  claims  made  by  "  Gibson,  McKellar  k 
Co.,"  in  the  account  Xo.  2,  for  discounts,  over 
charges  in  resf)ect  of  the-  shipments,  and  the  differ- 
ences of  interest  which  formed  their  objection  to 
the  account,  have  never  been  settled ;  one  of  the 
disputed  points  being,  whether  a  del  credere  commis- 

(rt)  2  Bro.  C.  C.  62.  [h)   4  C'lk.  &  Fiu.  o62. 

(<■)  2  Phillips,  4.33, 
YOL,  V.  X  1 


394  CASES    IN    THE    TRIYT    COL'NCIL 

^^^^^-  sion  was  properly  charged  by  the  Appellant  iu  hm 
MKellar  character  of  agent ;  a  most  important  inquiry,  as  it 
Wai.lace.  converted  the  agent  into  a  principal.  The  Respond- 
ents were  wholly  in  the  dark  as  to  the  particulars  of 
these  discounts  and  overcharges.  They  never  had  the 
vouchers,  onl}'  the  invoices  and  statements  upon  which 
the  alleged  settlement  of  the  account  up  to  the  31st 
of  January,  1838,  was  founded.  Facts  which  the 
Appellant  was  bound  to  have  communicated  to  them 
were  kept  back  at  the  time  of  executing  the  Bond  and 
accepting  the  Bill  of  exchange.  The  statement  fur- 
nished them  was  a  snggestio  falsi.  What  can  ba 
stronger  proof  that  it  was  not  a  formal  settlement  than 
the  undisputed  fact,  that  the  item  for  .£3,757  15-s.  \^cL 
was  reserved,  and  which  manifestly^  if  wrong,  would 
disarrange  the  whole  of  the  items  of  the  general  ac- 
count ?  That  alone  is  sufficient  to  entitle  us  to  have 
the  accounts  opened,  as  the  Court  below  most  clearly 
expressed  in  the  judgment  of  Mr.  Justice  Colvile.  It 
was  not  necessary  to  establish  legal  fraud  :  there  was. 
unfair  advantage  taken,  and  that  is  sufficient  to  justify 
the  Court  in  opening  the  accounts.  Gibson  v.  Jeiies(a\ 
Wood  v.  Doicnes  {b\  Montes^fuieu  v.  Samhjs  (c),  An- 
derson V.  Mailhjj  (d).  Length  of  time  is  no  bar  if  fraud 
appears  in  a  stated  account.  Vernon  v.  Vait'dry  (e)^ 
AJlfrey  \.  AUfrey  (/). 

The  Plight  Hon.  T.  Pi-jibertox  Leigh  r 

During  the  progress  of  this  appeal,  we  have  had  an 
opportunity  of  looking   very    carefully    through    the 

(o)  6  Yes.  266.  fh]    18  Yos.  120. 

(f)   18  Yes.  301,  308. 

;d)  2  Yos.  24-1.     S.  C.  1  Bro.  C.  C.  422. 

ie:-,  2  Aik.  119,  r    1  ilao.  &  Gor.  87. 


DX    APPEAL    FROM    THE    EAST    INDIES.  395 

whole  of  the  papers  iu  the   case,  and  after  the  ex-        isss. 
tremely  clear  and  able  manner  in  which  the  case  has    M'Kkllar 
been  argued  at  the  bar,  we  feel  ourselves  in  a  situation    -Vv^^^l^ce. 
to  dispose  of  it  at  once,  and  we  think  it  better  to  do 
so  now,  than  to  put  the  parties  to  any  further  delay. 

The  law  in  cases  of  this  kind  I  apprehend  to  be 
perfectly    clear.     Parties    having     accounts    between 
them,  may  meet  and  agree  to    settle  those  accounts 
by  the  ascertainment  of  the  exact  balance  ;  and,  if  they 
mean  to  ascertain  the  exact  balance,  it  may  be  neces- 
sary for  that  purpose,  and  probably  is    necessary  in 
most  cases,  that  vouchers   should    be    produced,  and 
that  all  the  information  which  is  possessed  on  one  side 
and  the  other,  should  be  furnished  in   the  settlement 
of  those  accounts ;  and,  if  it   afterwards  turn  out  that 
there  are  errors  iu  the  account,  it  is  a  sufhcient  ground 
for  opening  the  account  and  for  setting  it  right  iu  a 
Court  of  Equity.     If,  on  the  other  hand,  persons  meet 
and  agree,  not  to    ascertain  the    exact   balance,  but 
agree  to  take  a  gross    sum  as    the    balance  ;  a   sum 
which  one  is  willing  to  pay,  and  the  other  is  content 
to  receive    as    the    result    of    those    accounts ;    it  is 
obvious,  that  the  production   of  vouchers  is  entirely 
out  of  the   question,  and  errors  in  the  account  are  so 
also,  for  the  very    object  of    the  parties  is  to  avoid 
the  necessity  for  producing  those   vouchers,  upon  the 
assumption   that  there  are   or  may  be  errors  in  the 
account  so  settled,    therefore,  it  is  either  an  account 
stated  and   settled,  in   the  formal  sense   of   that   ex- 
pression, or,  it  is   the   case  of  a   settlement  by  com- 
promise.    In  either  case  it  may  be  vitiated  by  fraud  ; 
in  either  case   it  is   good   fur  nothing,   if,  oitlier  from 
the  collusion   of  the  parties,   upon   the  cireumstances 
under  which   the  settlement  takes  place,   it  is  proved 
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in  a  Court  of  Equity,  that  the  trausaction  was  not  so 
fairly  and  so  fully  understood  between  the  parties, 
either  from  the  confusion  in  which  it  was  involved, 
or,  from  misrepresentations  made  on  the  one  side  or 
the  other,  as  it  ought  to  have  been,  and  that  injustice 
has  been  done  to  either  side, 

]S^ow,  that  being  the  general  law  of  the  case,  it  ap- 
pears to  us  very  clear  that  the  settlement  Avliich  took 
place  here  was  in  the  nature  of  a  compromise  ;  an 
acceptance  by  one  party,  and  a  consent  to  pay  by  the 
other  a  gross  sum  in  satisfaction  of  a  disputed  ac- 
count. Whether  the  circumstances  under  which  that 
settlement  took  place  are  such  as  to  induce  a  Court 
of  Equity  to  set  aside  the  transaction,  and  direct  a 
general  or  specific  account,  must  depend  on  the  parti- 
cular facts  of  this  case,  which  makes  it  necessary  for 
us  to  go  into  those  facts  a  little  more  in  detail  than 
we  should  otherwise  have  done. 

Now,  the  facts  appear  to  be  these:  Previous  to  1831, 
the  Appellant  carried  on  business  as  a  merchant  tailor 
and  clothier  in  Calcutta^  under  the  name  or  firm  of 
'•''Robert  Gibson  &  Co."  In  the  month  of  Januarij^ 
1831.  he  agreed  to  admit  in  to  partnership  with  him 
two  persons  of  the  names  of  Wallace  and  Leslie^  who 
had  previously  been  his  assistants  in  the  business,  a 
circumstance  not  wholly  immaterial,  because  it  shows 
that  those  persons  were  probably  well  aware  of  the 
nature  of  the  business,  and  the  mode  in  w^hich  the 
transactions  of  that  business  were  carried  on  both  by 
the  London  and  Calcutta  houses.  The  terms  of  that 
partnership  were  not  reduced  into  writing  at  the  time 
it  commenced,  and  it  was  not  until  Ma^/,  1832,  tliat 
articles  of  partnership  wore  executed.  By  those 
articles  of  partnership,  (after  reciting   the  agreement 
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•which  had  been  made  for  a  partnership  to  commonco  1853. 
at  the  beginning  of  1831,)  it  was  stated,  that  a  vahia-  M'Kblla?. 
tion  had  been  made  of  the  shares,  of  which  these  new 
partners  were  to  have  one-fourth  each,  and  that  a  joint 
and  several  Bond  had  been  given  with  the  consent  of 
the  Appelhmt,  Henry  McKellar^  for  the  amount  which 
was  due  in  respect  of  those  two  fourth  shares,  and  a 
period  of  four  years  was  to  be  allowed  for  the  pay- 
ment of  the  sum,  amounting  oitogethcr  to  Es.  112,500. 
It  further  appears  from  this  deed,  that  the  Appel- 
lant contemplated  retiring  from  the  partnership,  and 
introducing  his  brother,  Thomas  3IcKellar,  into  the 
concern,  and  going  himself  to  England ;  and  there 
was  power  reserved  by  the  deed  for  the  Appellant  to 
make  that  arrangement ;  and  it  was  further  agreed, 
that  in  the  event  of  //.  McKellar  disposing  of  his  share 
and  interest  in  the  co-partnership,  and  proceeding 
to  England,  he  should  be  the  agent  of  the  firm  of 
■"  Gibson  J  McKellar  &  Go."  in  Europe^  and  that  all 
sum  or  sums  of  money  that  should  be  remitted  to  any 
agent  or  agents  in  England  should  be  remitted  to  him. 
But  no  stipulations  were  introduced  into  the  deed  either 
in  respect  of  the  remuneration  which  //.  McKellar 
was  to  receive,  or  the  duties  he  was  to  perform. 

It  seems  that  in  November^  1832,  Thomas  McKellar 
did  go  out  from  England^  when  the  Aj)pellant's  share 
in  the  partnership  was  transferred  to  him,  and,  in  the 
same  year,  the  Appellant  returned  to  England. 

Now,  it  appears  from  the  old  account,  No.  1,  which 
is  in  evidence,  that  previous  to  leaving  Calcutta  the 
Appellant  settled  with  Viallace  and  Leslie  the  amount 
which  was  due  to  him,  between  himself  and  his  part- 
ners, and  at  that  time  a  balance  was  shown  to  be  due 
of  about  Es.  228,941. 

On  coming  to  England,  the  Appellant  acted,  as  he 
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1853.  Jif^rl  agreed  to  do,  as  the  agent  for  tlic  new  firm  at 
M'Keli.ah  Calcutta^  and  not  onlj"  selected  the  goods  that  were  to 
Wallace.  ^^  ^^^^  ^^  ^^^  Calcutta  firm,  but  he  himself  paid  for 
those  goods,  and  it  appears  from  the  accounts,  which 
are  not  disputed,  that  the  advances  he  made  in  that 
respect  were  so  large,  that  at  the  end  of  the  year  1833 
they  amounted  to  £11,676,  and  at  the  end  of  1834 
they  amounted  to  .£20,685,  and  at  the  end  of  1835 
to  about  £29,000.  Now,  during  the  whole  of  that 
time  invoices  were  sent  of  the  goods  that  were  thus 
furnished  to  the  Respondent ;  invoices  would,  of 
course,  be  sent  by  the  parties  who  tjupplied  the  goods, 
and,  with  a  single  exception,  all  those  goods  were  sup- 
plied by  the  firm  of  "  A.  McKellar  &  Co."  in  London. 
Now,  those  invoices  would,  of  course,  show  to  the 
Kespondeuts  the  amount  of  the  goods  which  they  were 
alleged  to  have  received,  and  the  amount  of  the  invoice 
prices  w^hich  were  represented  to  have  been  paid  for 
(hose  goods.  On  the  other  hand,  they  would  not 
show  what  charges  the  Appellant  was  supposed  to 
make  for  the  agency  he  performed  on  their  behalf  in 
Englimd^  or  the  allowances  which  he  might  make  in 
respect  of  the  xsums  that  M*ere  charged  in  the  invoice 
account.  But,  in  the  autumn  of  1836,  an  account 
current  was  sent  of  all  the  dealings  and  transactions 
which  had  taken  place  in  respect  of  that  agency  from 
the  beginning  ;  to  what  date  does  not  distinctly  ap- 
pear ;  but  at  all  events,  it  must  have  been  up  to  the 
end  of  the  j-car  1835.  Now,  that  account  would 
necessarily  show  everything :  it  would  show  what 
charges  he  made  ;  it  would  show  what  allowances 
be  made  ;  it  would  show  at  what  rate  interest  was 
charged,  and  at  what  rate  commission  was  charged ; 
and,  as  far  as  I  can  find  in  the  course  of  these  pro- 
cf?e<lings,  no  obfiervatiou  was  made  on  the  account  so 
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rendered,  either'  in  the  shape  of  approbation  or  dis- 
approbation, until  a  period  which  I  am  about  to  men- 
tion. The  parties  go  on  in  that  ^yay  ;  //.  McKellar 
continues  to  purchase  goods,  and  to  send  them  out, 
paying  for  those  goods,  until  the  month  of  Januarij^ 
1838,  and  probably  until  a  subsequent  period  ;  but 
it  is  only  to  the  mouth  of  Januari/^  1838,  that  it  is 
necessary  for  us  to  apply  our  attention. 

In  1838,  according  to  the  account  made  out  by  the 
Appellant,  there  was  due  to  him  on  the  old  ac- 
count, Rs.  228,911,  and  on  the  new  account,  or  the 
purchase  account,  the  sum  of  £36,109.  These  ac- 
counts were  sent  out  to  Greenmvafj,  his  agent  at  Cal- 
cutta^ with  directions  to  obtain  a  scttlemenf,  and  with 
power  to  give  a  discharge  for  anything  which  might 
be  paid  in  respect  of  them.  With  these  accounts  the 
Appellant  sent  a  letter  addressed  to  the  Hespondents, 
on  v/hich  much  reliance  has  been  placed  by  the  Re- 
spondents in  their  argument.  It  is  to  be  observed, 
that  in  the  account  current  there  was  this  distinction  ; 
up  to  the  month  of  Jane,  183G,  and  during  part  of 
that  month,  there  is  an  allowance  made  by  the  Ap- 
pellant for  discount  in  all  these  accounts.  What 
the  distinct  rate  was,  is  not,  perhaps,  in  all  cases, 
very  clear  ;  we  will  take  it  at  two-and-a-half  per 
cent.,  as  the  Respondents  allege  that  it  was.  But, 
from  the  end  of  June,  1836,  there  was  no  allowance 
for  discount  at  all.  Therefore,  there  was  a  diiference 
in  the  discount  allowed  ;  up  to  June,  1836,  a  discount 
allowed,  and  no  discount  allowed  after  June,  1836. 
In  1838,  Greenaway  receives  the  accounts,  accom- 
panied by  this  letter  to  the  Respondents,  which  con- 
tained this  passage."*  "  I  have  now  the  pleasure  to 
forward   copy  of  your  account  current,  to  which  I  do 


1853. 
M'Kellar 

V. 

AYallaCe, 
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1853.  not  antioipate  any  objection."  It  is  clear,  therefore, 
M'Khllak  that  there  had  been  some  previous  correspondence 
WvM  \CE  ^^'■^  discussion  between  these  parties  with  respect  to 
the  result  of  these  accounts.  With  respect  to  this 
dealing,  he  says,  he  sends  these  accounts,  and  the 
letter  then  goes  on  to  say  that,  "  the  discounts  have 
been  shown  where  allowed  in  the  account  rendered. 
You  will  observe  from  the  last  shipment,  in  June, 
1836^  no  discount  has  been  allov/ed,  the  whole  of 
the  goods  having  been  purchased  for  cash,  and  con- 
sequentl}^  none  allowed,  as  also  in  the  account  of 
BricJiivell  &  Moore,  enclosed  in  mine  to  you  of  last 
month. 

j^ow,  it  is  said  that  this  is  an  incorrect  representa- 
tion by  the  Appellant,  and  is  in  fact  equivalent  to  say- 
ing, You  will  find  in  this  account  the  whole  amount 
which  I  have  received  for  discounts  allowed.  Why, 
it  is  quite  obvious  that  it  is  no  such  thing.  The  cha- 
racter of  that  statement  is  this,  as  has  been  urged  by 
the  Eespondents'  counsel.  In  part  of  the  account 
there  is  discount  allowed,  in  another  part  of  the 
account  discount  is  not  allowed  ;  where  discount  is 
allowed  you  will  see  it  in  the  account,  and  wdiere 
none  is  allowed,  it  is  stated  that  he  had  received  none. 

These  accounts,  together  with  a  letter  dated  the 
2Gth  of  April,  1838,  are  sent  by  Greenmoay  to  the  Ee- 
spondents ;  a  letter  proposing  and  urging  a  settle- 
ment, and  offering  to  correct  any  errors  or  omissions 
that  may  be  found  in  them. 

Now,  what  takes  place  upon  this  ?  The  Respon- 
dents had  known  in  1836,  or  in  the  beginning  of  1837, 
when  they  received  this  account  current,  the  princi- 
ple upon  which  this  gentleman  was  making  out  his 
account,  the  amount  on  which  he  charged  interest  ; 
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the  rate  at  which  he  charged  interest ;  the  rate  at        1853.  ^ 
which  he  charged  commission,  and  the  rate  at   which    M'Kellar 
he  alloNYcd  discount.     It  is  very  true  they  did  not     -\val*lace. 
know  by  that  account,  either  in  1836   or  in   1838, 
nvhat  the  amount  of  discount  was  which  the  Appel- 
lant himself  had  received  ;  but  having  these  accounts 
rendered   to   them,    they  object ;   and  what  is  their 
objection  ?     Why,  at  first  it  did  not  very   distinctly 
appear  what  the  particular  grounds  of  their  objection 
were ;  but  Greenaway  says.  Well,  if  you  are  dissatisfied 
with  this  account,  render  me  an  account  as  you  say  it 
should  be  made  out ;  an  account  with  the  items  which 
you  say  it  ought  to  contain.     They  do  make  out  what 
they  say  the  account  ought  to  be,  and  they  charge  the 
Appellant,   and  debit  the   account  with   discount  at 
seven-and-a-half  per  cent,  upon  every  purchase,  intro- 
ducing into  the  account  the  corrections  that  would 
result  from  that  deduction.     It  is  perfectly  true  that 
the  effect  of  that  would  be  to  alter  every  single  item 
in  the  account,  and  that  seems  to  have  been  the  diffi- 
culty which  was  pressed  upon  the  Court  below,  namely, 
that  they  could  not  consider  it  in  any  sense  a  settle- 
ment, when  not  only  the  balance  might  have  been 
altered,  but,  when  there  was  not  one  single  item  in 
the  account  which  would  not  be  altered,  if  the  defence 
of   the   Eespondents   prevailed.      Then   what   is  the 
result  of  that  account  as  made  out  by  themselves  ? 
The  result  is  this ;  that  there  is  due  on  that  account, 
instead  of  £36,000,  a  sum  of  £32,000  or  £33,000, 
making,  therefore,  a  difference  of  £3,000 ;  and  then 
how  is  that  matter  treated  by  these  parties  ?     Why, 
they  say  this.  Here  is  a  balance  which  we  must  ad- 
mit to  be  due  from  us,  at  all  events,  to  the  amount 
of  Es.  491,695,  and  if  you  will  give  us  time  for  the 
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1853.  payment,  we  will  consent,  not  only  to  admit  that 
balance,  but  we  will  pay  down  Es.  29,000  at  once, 
and  we  will  give  secnrity,  by  our  Bond,  for  the  pay- 
ment of  Rs,  400)000  by  instalments,  in  four  years, 
by  a  lac  of  rupees  in  each  year. 

Well,  it  is  said,  this  is  not  a  compromise  but  a 
settlement.  It  is  not  very  material  which  *  the  lan- 
guage, however,  of  the  Bond,  would  rather  seem  as 
if  it  were  in  some  sort  a  compromise,  for  it  state s^ 
that  in  consideration  that  time  shall  be  allowed  the 
Respondents  for  the  payment  of  that  balance,  it  is 
agreed,  to  admit  that  Rs.  491,695  are  due  by  them, 
but  at  the  same  time  they  say,  that  "  whereas  they 
have  examined  and  investigated  the  several  accounts 
of  the  said  Henry  McKellar  with  the  said  firm  of  Gib^ 
son,  3IcKellar  &  Co.,  rendered  by  or  on  behalf  of  the 
said  Henry  McKellar,  up  to  the  31st  day  of  January 
last,  and  the  said  Henry  McKellar  having  agreed  to 
grant  such  time  for  payment  as  in  the  condition 
hereunto  written,  the  said  William  Leslie-  and  John 
Wallace  have  admitted  the  sum  of  Company's 
Rs.  491,695  14a.  3p."  (showing  the  extreme  minute- 
ness^ith  which  they  had  made  the  examination),  "  to 
have  bden  due  and  owing  by  the  said  firm  of  Gihson, 
McKellar  &  Co.  to  the  said  Henry  McKellar,  on  the 
31st  day  oi  January  last,  but  have  refused  to  admit  the 
further  sum  bi  £3,757  15^.  \\d.  sterling  of  lawful 
money  of  Great,  Britain,  claimed  as  due  to  the  said 
McKellar  until  satisfied  on  further  investigation  and 
examination." 

!N'ow,  is  it  possiWe  that  thei*e  could  be  a  more 
solemn  adjustment  of  an  account,  as  far  as  that  ad- 
justment went  ?  The  account  begins  with  an  account 
in  1836;   a  subsequent '  account  in  il/arcV^,  1838 ;    a 


ON  APPEAL    FROM    THE    EAST    INDIES.  403 


discussion  for  nearly  six  months  on  those  accounts  ; 
a  final  admission  of  Es.  491,695  being  due,  and  an 
express  reservation  of  an  item  of  £3,757,  not  as  a  dis- 
allowed item,  but  as  an  item  which  at  that  moment 
had  not  been  ascertained,  but  which  might  be  ascer- 
tained and  would  be  ascertained  by  further  investiga- 
tion and  examination.  Well,  this  Bond  was  given, 
and  the  amount,  as  it  appears^  paid. 

Xow,  not  very  long  after,  namely,  in  the  year  1839, 
Leslie,  one  of  the  partners,  comes  over  to  England. 
It  appeal's  that  he  brought  with  him  a  power  of  attor- 
ney for  the  settlement  of  the  accounts  ;  that  it  was  a 
partnership  matter  that  he  had  authority  to  deal  with 
when  he  came  to  England,  and  which  accordingly  he 
did  deal  with.  Kow,  observe,  when  he  came  to  Eng- 
land, in  what  position  these  parties  stood  toward  each 
other  ?  There  had  been  the  fullest  investigation  and 
examination  of  these  accounts,  and  the  fullest  time  in 
respect  of  considering  them  in  every  point  except  one, , 
and  that  point  is  one  which  cannot  be  cleared  up  at 
Calcutta,  where  Greenaway  is  the  agent ;  it  must  be 
cleared  up  in  England,  unless  the  vouchers  relating  to 
those  payments  are  sent  over  to  India.  Leslie  comes 
over ;  he  sees  the  Appellant,  and  no  doubt  he  had  the 
right  then  to  say,  Before  I  pay  you  a  shilling  of  this 
£3,757,  or  give  security  for  it,  you,  who  are  my  agent, 
are  bound  to  give  me  the  whole  of  the  information 
you  possess  ;  you  are  bound  to  produce  the  vouchers 
which  show  what  discounts  you  have  received ;  I  shall 
then  claim  that  I  am  entitled  to  be  allowed  upon  the 
Indian  account  all  the  discounts  you  have  received, 
which  are  larger  than  are  credited,  and,  therefore,  to 
have  the  account  corrected,  by  reducing  each  and 
every  item   of  the  account,   according  to  that  reduc- 
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1853.        tion.     That  was  his  right,  no  doubt ;  but,  on  the  other 
MILLAR    hand,  if  he  thought  fit,  instead  of  insisting  upon  that 
right,  he  might  say,  Instead  of  going  through  these 
accounts  ;  instead  of  comparing  them  ;  instead  of   as- 
certaining the  balance  which  may  increase  or  diminish 
that  £3,757  ;  if  you  are  willing  to  strike  off  £1,200, 
and  to  accept  the  balance  in  full  of  all  demands,  I,  on 
behalf  of  myself  and  my  partner,   am  content  to  pay 
that  sum,  and  I  will  give  j'^ou  my  acceptance  for  the 
amount  so  reduced,   and  there  will  be  an  end  of  the 
transaction  between  us.     Xow,  is  it  possible  to  con- 
ceive a  more  fair  settlement  of  an  account  than  this, 
as  far  as  it  had  gone  ?     A  Bill  of  exchange  at  eighteen- 
months  is  accepted,  allowing  abundant  time  for  the 
partners  in    Caleutta,  if  they  objected  to  the  settle- 
ment, to  object  to  it,  and  if  they  could  set  it  aside,  to 
set  it  aside.     Leslie  goes  out  to  India  again  in  the  be- 
ginning of  the  year  1840,  and  what  is  the  evidence  ? 
When  he  is  communicating  with  his  partner,  Wallace, 
does  Wallace  say  he  had  no  authority  to  make  that 
settlement  ?     Does  Leslie  say,  I  was  coerced  ;  I  was 
under  apprehension  ;  I  was  misled  by  the  representa- 
tions of  the  Appellant,   and,  therefore,  the   settlement 
is   not   to    stand  ?      Wallace  is  proved   distinctly    to 
have   said,    on   more   than   one   occasion,    This  is  a 
settlement  which  has  been  made,  a  Bill  of  exchange 
has  been  given  in  respect  of  that  settlement.     If  I  had 
been  dealing  with  you,  Mr.  Greenaivay,  I  think  I  could 
have  made  a  better  settlement ;   that  is,  if  I  had  been 
dealing  with  you,  who  have  not  the  vouchers,  I  could 
have  made  a  better  settlement  than  with  the  Appel- 
lant,  who  has  the  vouchers ;  but  a  settlement  has 
been  made,  and  I  suppose  the  Bill  must  be  paid. 
But  it  does  not  rest  Here.     The  Bill  being  given  on 
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the  31st  of  August,  1839,  does  not  Lccome  due  until  1*^53.  - 
the  3rd  of  March,  1841.  In  the  interval,  these  M'Kellar 
parties,  who  had  previously  been  on  the  best  terms  ■^^l'lack 
appear  to  have  quarrelled.  Of  course,  we  know 
nothing  of  this  case  except  from  what  appears  upon 
the  facts  and  correspondence.  They  appear  to  have 
been  under  great  obligation  to  the  Appellant.  What- 
ever their  feelings  previously  had  been,  it  is  plain 
that  a  rupture  had  taken  place,  and  feelings  of  the  • 
greatest  hostility,  to  judge  by  the  language  of  their 
letters,  were  entertained  by  the  Eespondents  or  by 
Wallace,  the  surviving  partner,  towards  the  Appel- 
lant. Independent  of  the  account  to  which  I  have 
referred,  the  Calcutta  firm  had  acted  as  the  agents  of 
the  Appellant  in  collecting  and  getting  in  the  debts 
due  to  him  as  representing  the  preceding  partnership^ 
and  he  makes  repeated  applications  for  an  account  of 
their  receipts,  in  respect  of  that  collection.  In  Octo- 
her,  1840,  more  than  twelve  months  after  that  Bill 
had  been  given,  they  wrii^  him  a  letter  in  which  they 
say,  "  We  will  not  render  you  any  account  at  all ;  we 
will  not  give  you  one  shilling  we  have  received  from 
you,  until  you  settle  our  outstanding  claim  against 
you."  Greenaivai)  writes,  "  What  have  you,  as 
agents,  collected  ?  Do  give  me  a  notion."  That 
is,  what  is  due  to  the  Appellant.  They  send  him  a 
letter  enclosing  a  rough  note  of  their  claims,  and 
neither  in  that  letter,  nor  in  the  rough  note  from 
beginning  to  end,  is  there  the  slightest  allusion  to 
the  settlement  which  had  taken  place  in  England. 

The  Bill  becomes  due  in  March,  1841  ;  it  is  dis- 
honoured, and  an  action  is  brought  on  the  14th  of 
March,  1841.  ISTow,  what  is  the  course  the  Eespon- 
dents take  ?     They  defend  the  action  at  law ;  they 
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1853.  obtain  a  commission  for  the  examination  of  witnesses 
M'Kellak  in  England^  and  by  that  means  they  suspend  that 
action  from  the  month  of  March^  1841^  to  the  month 
of  February^  1842.  That  commission  was  never  re- 
turned, an  application  was  made  with  success  to  set 
down  the  cause  for  trial,  and  a  verdict  was  then 
obtained  in  1843,  which  the  Plaintiff  was  manifestly 
entitled  to  in  1841  ;  and  then  a  few  days  afterwards 
they  resort  to  what  used  to  be,  and  I  presume  still 
is,  the  resource  of  desperate  debtors ;  namely,  having 
failed  at  law,  they  file  a  bill  in  equity,  mii>uting  all 
manner  of  fraud  in  the  accounts  or  in  the  settlement 
of  the  accounts,  and  in  obtaining  the  Bill  of  ex- 
change by  the  Appellant,  and  they  pray  for  a  general 
account,  for  an  'injunction,  and  for  the  delivery  up 
of  the  Bill  of  exchange  to  be  cancelled.  To  that  bill 
the  Appellant  put  in  his  answer ;  and  what  is  the 
result  of  that  answer  ?  It  has  been  read  very  fairly 
on  both  sides ;  there  is  no  question  upon  the  facts, 
but  there  was  no  evidence  in  favour  of  the  Eespon- 
dents,  except  upon  that  answer ;  and  the  result  of  it  is 
this :  the  mode  in  which  I  have  stated  this  account 
is,  that  from  1833  to  1834,  I  received  no  discount; 
from  1834  to  1836,  I  received  discounts  at  rates  vary- 
ing from  five  per  cent,  to  two-and-a-half  per  cent. ; 
from  1836,  I  received  no  discount  at  all,  in  the  name 
of  discount;  but  I  received  a  del  credere  commis- 
sion at  the  rate  of  two-and-a-half  per  cent.  Xow, 
he  says,  I  insist  upon  this,  that  not  only  according 
to  a  mercantile  usage,  these  were  fair  and  reasonable 
charges,  such  as  I  was  entitled  to  make,  but  if  the 
accounts  had  been  made  out  according  to  ordinary 
mercantile  usage  in  such  cases  ;  if  I  had  drawn  upon 
you  for  the  purchasers  instead  of  supplying  you  for 


ON    At'PE.VL    FROM    THfe    EAST    INDIES.  40? 

four  years,  at  least,  with  the  whole  amount  of  capital 
hy  which  your  busiuess  was  carried  ou ;  instead  of 
being  in  your  favour,  I  believe  the  account  would  have 
been  £8,000  or  £10,000  more  against  you  than  it  is. 

Then  it  is  said,  that  this  is  a  case  in  which  the 
transaction  whereby  the  account  was  settled  by  the 
delivery  of  the  Bill  of  exchange  for  Rs.  30,74-1  is  to  be 
set  aside.  On  what  possible  ground  is  it,  that  this 
transaction  is  to  be  impeached?  As  I  understand 
the  judgment  in  the  Court  below,  the  Chief  Justice,  at 
the  original  hearing,  or  rather  the  re-hearing,  seems  to 
have  entertained  this  opinion.  He  says,  this  cannot  be 
a  settled  account^  because  one  item  was  reserved  fof 
subsequent  verification.  (And  if  he  took  it  on  the  Bond, 
so  it  was,  but  if  he  took  on  the  Bond  and  the  Bill  of 
exchange  together,  then  is  it  not  a  settlement  ?)  I 
ascertain  the  amount  to  the  extent  of  Rs.  491,695; 
there  is  another  item  which  I  cannot  ascertain — I  am 
content,  both  parties  are  content — not  to  have  that, 
but  that  one  party  shall  make  an  allowance,  and  the 
other  party  shall  accept  an  allowance,  and,  accord- 
ingly, it  is  settled  ou  that  footing. 

I  confess,  therefore-,  I  cannot  understand  exactly 
upon  what  ground  it  was  that  the  Court  held  that 
these  accounts  between  the  parties  were  not  closed* 
The  Chief  Justice,  in  the  note  which  he  has  sent  of 
the  grounds  of  his  judgment  on  the  re-hearing,  states 
only  the  objection  which  arises  from  the  nature  of  the 
Bond,  as  well  as  from  the  nature  of  the  settlement, 
which  is  succeeded  by  the  Bond,  but  he  does  not  ad* 
vert  to  the  Bill  of  exchange  at  all.  When  Mr.  Justice 
Colvile  comes  to  give  what  I  quite  agree  with  the 
Respondents  in  saying  is  such  a  judgment  which,  as 
far  as  clearness  in  expressing  the  grounds  upon  which 
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1853.        it  rests  is  concerned,  one  would  expect  from  him,  he 
M'Kellar    overrules  the  exceptions ;  but  when  he  comes  to   deal 
Wallace,    with  it,  he  seems  to  feel  a  little  embarrassed  by  the 
form  of  the  decree. 

It  is  not  necessary  for  us  to  consider  that  further^ 
because  we  are  clearly  of  opinion,  that  the  transactions 
here  are  closed,  the  settlement  being  such  as  in  oui* 
opinion  was  conclusive  against  all  parties  concernedj 
and  the  result  being  such,  this  bill  cannot  stand,  and 
the  Court,  instead  of  making  either  of  the  decrees 
it  made,  ought  to  have  regarded  those  accounts  as 
settled,  and  ought  to  have  dismissed  the  bill  with 
costs,  as  far  as  it  sought  any  account  of  the  transactions 
included  in  those  accounts^  and  so  far  as  it  sought  to 
have  the  Bill  of  exchange  delivered  up  to  be  can* 
celled. 

The  only  point  on  which  we  have  entertained  some 
doubt,  if  any  arises,  is  this  :  it  is  quite  clear,  that  if 
the  Appellant  was  right  at  the  re-hearing,  the  second 
decree  could  not  have  been  justified  in  our  view  of 
the  case,  any  more  than  the  decree  which  was  made 
at  the  original  hearing  ;  and,  therefore,  up  to  that  time 
he  must  have  the  costs,  so  far  as  they  relate  to  that 
proceeding.  But  then  comes  the  question  as  to  the 
costs  of  the  proceedings  in  the  Master's  office  ?  Now, 
we  are  by  no  means  bound  to  hold,  that  in  all  cases 
where  the  Defendant  succeeds,  he  is  to  have  the  costs 
of  the  hearing  ;  provided  that  the  judgment  is  only  to 
dismiss  the  bill.  The  Court  directs  an  inquiry,  by 
means  of  which  inquiry  the  Plaintiff  thinks  by  further 
evidence  he  can  succeed  in  substantiating  his  case, 
and  accordingly  he  goes  into  the  Master's  office  and 
produces  that  further  evidence.  Of  course  a  vast 
deal  of  expense  will  necessarily  attend  the  operation, 
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and  tlie  consequence  is,  tliat  usually  we  are  by  no 
means  disposed  to  hold  that  the  Defendant  is  to  be 
compelled  to  pay  costs  because  he  should  in  a  doubt- 
ful case  have  appealed  to  this  Court  and  have  suc- 
ceeded in  an  appeal  against  the  original  decree. 

But  this  case  is  very  peculiar  in  its  circumstances. 
The  objection  which  the  Court  seems  to  have  taken 
was  not  to  the  nature  (^f  the  evidence,  but  it  was  an 
objection  which,  if  it  prevailed  at  all,  could  not  be 
removed  in  the  Master's  office.  If  it  be  decided  that 
there  was  not  a  settlement  of  the  accounts  after  the 
execution  of  the  Bond,  I  think  the  Chief  Justice  was 
right  in  thinking,  that  the  accounts  could  only  be 
settled  by  the  verification  and  ascertainment  of  each 
particular  item  :  therefore,  nothing  that  was  done  in 
the  Master's  office  could  ever  remove  that  objection, 
and,  consequently,  it  was  not  a  case  in  which  the 
Appellant  could  say,  I  have  got,  I  think,  a  ver}^  good 
case,   but  I   can  make  it   better  by   going  into  the 


Master's  office.     If  he  had 


got  a 


case  that  was  s-ood 


at  all,  it  was  as  good  at  the  hearing  as  it  ever  could 
be  made.  But  there  is  this  ;  and  we  very  much  agree 
Avitli  Mr.  Justice  Colvile  in  his  luminous  judgment  on 
that  point,  that  even  if  the  accounts  had  been  gone 
through  in  the  Master's  office,  they  would  probably 
have  been  the  same,  or  (if  we  can  form  a  conjecture) 
rather  more  in  favour  of  the  Appellant  than  at  pre- 
sent ;  because  it  is  clear,  those  accounts  must  be 
taken  as  proof  of  the  goods  delivered  and  the  in- 
voices had  for  them,  and  as  proof  of  everything, 
except  the  item  which,  it  is  said,  remained  outstand- 
ing, and  the  amount  of  which  would  possibly  increase 
the  claim  on  the  other  side,  beyond  the  lis.  491,095. 
Now,  it  appeared  to  the  Appellant  to  be  more  to  his 
VOL.  v.  z  1 


1853. 
M'Kellar 

V. 

Wallace. 
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i8-j3.  advantage  to  adopt  the  course  of  getting  the  account 
m^KeliLvh  settled  under  the  Decree,  whetlier  right  or  va-ong,  and 
Wai'tace  ^^^j  therefore,  goes  in  before  the  Master.  lie  first  gets 
a  separate  report,  which  probably  it  would  have  been 
difficult  for  the  Master  to  ha\-e  made  in  favour  of  the 
Appellant,  having  regard  to  what  had  been  done  by 
the  Decree  ;  but  the  Court  having  overruled  the  exr- 
ceptions  to  that  report,  and  told  him  that  probably 
the  result  in  tlie  Master's  office  would  be  the  same, 
lie  proceeds  again  under  that  Decree  ;  but  instead  of 
working  it  out  to  the  end,  and  trying  what  the  result 
would  be  in  that  view  of  the  case,  in  the  middle  of 
those  proceedings  he  turns  round  and  scrj^s,  Xo,  I  do- 
not  think  this  is  taking  a  favourable  course ;  at  all 
eAents  there  will  be  great  delay  and  great  expense ; 
and  now  I  will  appeal  against  the  Order  made  on  the 
exceptions,  and  against  the  original  Decree ;  and  he 
makes  a  substantive  application  to  this  Court  for  that 
purpose.  Now,  it  appears  to  u^,  under  these  circum- 
stances, he  had  one  of  two  courses  to  pursue — either 
to  proceed  under  the  Decree  and  work  it  out  in  the 
Master's  office,  or  to  appeal  against  the  Decree,  wdiich 
if  wrong  at  all,  vwas  wrong  altogether. 

Upon  the  whole,  therefore,  it  is  not  necessary  tcy 
refer  to  the  cases  which  have  been  alluded  to,  where, 
without  granting  the  specific  relief,  a  Court  of  Equity 
granted  a  relief,  which,  it  was  admitted,  if  applied  tc 
another  state  of  circum.>5tances,  would  be  wiioUy  im- 
proper. The  Order  Ave  shall  humbly  advise  Her  Ma- 
jesty to  make,  Avill  be,  to  vary  the  original  Decree,  by 
declaring  that  the  accounts  referred  to,  and  included 
in  the  Appendix  to  this  case,  were  settled  by  means  of 
a  liond  and  the  Bill  of  exchange,  and  ought  not  to  be 
disturbed ;   and,  that  the  bill,  so  far  aJ5  it   seeks  an- 
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account  iu  respect  of  such  transactious,  and  that  the 
Bill  of  exchange  shouki  be  given  up,  should  be  dis- 
missed with"  costs,  such  costs  to  include  the  costs  of 
the  re-hearing ;  but  that  the  Appellant  ought  to  pay 
the  costs  of  tlie  proceedings  in  the  Master's  office 
with  respect  to  the  portions  of  the  bill  so  ordered  to 
be  dismissed.     ]S'o  costs  of  tlie  appeal. 

The  rcport  of  their  Lordvships,  which  was  confirmed 
by  Her  Majesty  in  Council,  was  as  follows  : — 

"  The  decree  of  the  Supreme  Court  of  Judicature 
at  Calcutta^  dated  tjie  22nd  of  Februarij^  1848,  ought 
to  be  varied  by  omitting  therefrom  that  part  thereof 
whereby  it  was  referred  to  William  Peter  Grant, 
Esquire,  the  Master  of  the  Court,  to  take  an  account 
of  the  dealings  and  transactions  between  the  parties  in 
the  original  and  cross  suits,  and  \v hereby  it  was  directed, 
if,  on  taking  such  account  he  should  find  any  settled 
account  or  accounts,  to  take  the  account  on  the  foot- 
ing of  such  settlement,  with  liberty  to  either  party  to 
surcharge  and  falsify  such  settled  ac.counts,  and 
whereby  it  was  directed,  that  if  it  should  appear 
that  any  balance  of  the  accounts  prayed  by  the  ori- 
ginal bill  ^^Tis  carried  forwai'd  into  any  account  subse- 
quently settled,  then  that  he  might  take  the  account 
prayed  for  by  the  original  bill,  on  the  footing  of  such 
settlement,  with  the  like  liberty  to  cither  party  to  sur- 
charge and  falsify,  and  that  in  lieu  thereof  it  ought  to 
be  declared  and  decreed  as  follows  (that  is  to  say), 
that  the  accounts,  included  in  the  documents,  Xo.  1, 
2  &  3,  delivered  by  Grecnaivay  to  Gibson  &  Co.,  were 
■settled  by  the  Bond  and  Bill  of  exchange  in  the  plead- 
ings mentioned,  and  tliat  the  accounts  ought  not  to 
be  disturbed,  a]id  that  it   ought  to  be  referred   to  (he 
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1853.  IMastcT  to  take  an  account  of  the  dealings  and  trans- 
M'Kellar  actions  between  the  parties  in  the  original  and  cross 
Wallace  ^^uits,  having  regard  to  their  Lordships'  declaration. 
And,  that  it  ought  to  be  further  ordered,  that  the  bill 
filed  by  Wallace  and  Sj^ence,  as  far  as  it  seeks  relief 
in  respect  of  the  transactions  comprised  in  the  ac- 
counts Xo.  1,  2  &  3,  and  so  far  as  it  sought  that  the 
Bill  of  exchange  ought  to  be  cancelled,  and  so  far  as 
it  sought  an  injunction  in  respect  of  the  same,  be  dis- 
missed with  costs,  including  therein  the  costs  of  the 
re-hearing,  and,  it  appearing  that  the  Appellant  has 
proceeded  in  the  Master's  office,  under  the  Decree  in 
respect  of  the  matters  included  in  the  accounts,  their 
Lordships  recommend  that  the  Appellant,  under  the 
special  circumstances  of  this  case,  be  ordered  to  pay 
the  costs  of  such  proceedings  ;  and  the  costs  payable 
to  the  Appellant,  and  the  costs  payable  by  him, 
are  to  be  set  oif,  the  one  against  the  other,  and  the 
balance  to  be  paid  to  the  party  entitled  to  the  same  ; 
and  their  Lordships  do  further  recommend  that  the 
case  be  remitted  to  the  Supreme  Court  of  Judicature 
at  Calcuffa,  to  give  effect  to  the  foregoing  declaration, 
and  that  both  parties  bear  their  own  costs  of  the  appeal 
to  your  Majesty  in  Council." 
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ICadie.  Bukhsh  Kiiax         -         -      Appdlont^ 

AND 

MUSSUMATAIN       FuSSEEH-OOX-Nl.SSA  )    „  7      ,    * 

AND    MOOBARUK-OON-XISSA  -  j  ^'W^'^^^^'^^^''' 

On  appeal  from  the  Suddey  Dewamvj  Adaivhit,  Norlh- 
Westeni  Provinces^  Bengal. 


T 


HIS  appeal  arose   out  of  a  disputed   claim  to  the      2ist  June, 

1853 

possession  of  a  moiety  of  the  mafee  and  zemindari/  of        .^-^-J^ 
Mouza  Duhhur,  GomxiiOYilY  QdllQi].    Gurhee  Mean  Bhace      -^f-'^i"ito 

,  a  moiety  01 

Khan^  in  the  Pergiinnah  Pindoidec^  and  other  villages,  mnpc  aiid 

lands,  and  houses  in  the  District  of  Haliarunpore.     The  (/^rv  propJi'ty 

Appellant  was  in  possession  of  the  lands  at  the  date  Jf^! Y^ /^J 1%'*^ 

of  the  suit,  and  had  been  so  for  thirty  years.  ami  rein° 

The  Eespondents  were  the  daughters  of  the  Appel-  a"ieccasofi  '^ 

lant,  and  they  claimed  the  moiety  as  coparceners  bv  ^^.-'^1^''"^'^'^" 

right  of  inheritance  from  their  mother.     The  Appel-  iier  duu^htor, 

lant's  title  to  the  property  was  founded  upon  a  deed  woman^  amt 

of  j>if t,  allesred  to  have  been   executed  by  his  mother-  ^^'^t  unmar- 

n      ■}  n  ^    ^  ^  J  ^      i-ipj  grand- 

in-law,    Massumat    Visier-oon-Nissa^  the  mother  of  his  daughters, 

in  favour  of 

*  Present:    Members  of  the   Judicial   Commit  fee, — The    Eight   dismissed: 
Hon.  T.  Pemherton  Leigh,  the  Eight  Hon.  Sir  EdwardEyau,  and   the  Judicial 
the  Bight  Hon.  Sij- John  Patteson.  Committee 

the  judgment 
of  the  Courts  in  India)  holding,  thai  the  deeds  were  forgeries,  and  de- 
creeing, as  in  a  case  of  intestacy,  that  the  grand-daughters  were  entitled 
hytheMahomedanlaw,  as  coparceners,  to  three  foiirths  of  the  estates  in 
question,  and  the  father  to  the  remaining  fourth. 

The  effect  of  an  Order  of  the  Fuii/<Jarri/  Court,  giving  possession  of 
real  estate,  is  merely  to  prevent  the  occui)atiou  being  disturbed  by  vio- 
lence, and  confers  no  right  or  title  on  the  party  put  in  possessioii. 
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iSJ3.        deceased  wife,  Oomdid-oon-Nhsa^  and  maternal  grand- 
KADni       mother  of  the   Respondents,  and   two   deeds   of  relin- 
^Kh":n^      quishraent  alleged  to  have  been   executed  by  his  wife 
"■'•  and  his  two  daughters   in   confirmation  of  such  grant. 

flsselh-oon-  The  Eespondents  denied  his  title,  and  impeached  the 
deeds  as  forgeries.  They  accounted  for  the  fact  of 
the  Appellant's  long'  possession,  from  the  circum- 
stance that  they,  and  their  mother  and  grandmother 
before  them,  were  secluded,  by  the  custom  in  India  re- 
garding females,  from  society,  and  that  the  Appellant 
acted  as  their  manager. 

The  only  question  raised  by  the  appeal  was  the 
validity  of  the  deeds  relied  upon  b}^  the  Appellant, 
wliich  were — First,  The  deed  of  gift  alleged  to  have 
been  executed  by  3Iussumat  Vizier-oon-Nis^a,  dated 
the  9th  of  Marcli,  1833,  by  Avhich  the  property  in  dis- 
pute was  alleged  to  have  been  conveyed  to  the  Appel- 
lant. Secondly,  a  deed  of  renunciation,  dated  the 
I'Jth  of  January^  1834,  alleged  to  have  been  executed 
by  Ooindut-oon-Nissa,  her  daughter,  of  her  interest  in 
such  property.  And  thirdly,  a  deed  of  renunciation 
to  the  same  effect,  dated  the  11th  of  April,  1839, 
alleged  to  have  been  executed  in  the  Appellant's 
favour  by  the  Eespondents.  He  also  set  up  a  title 
under  the  Mahomedan  law,  as  the  husband  sur- 
viving the  deceased,  Oomdut-oon-Nissa.,  to  a  fourth 
share  in  her  estates.  This  latter  claim  was  not  in 
dispute. 

The  facts  of  the  case  were  as  follows  : — 
Shurf-ood-deen  Jloscin  Khan,  the  maternal  grand- 
father of  the  Eespondents,  was,  at  the  time  of  his 
decease,  seised  and  possessed  as  Mafeedar  of  a  moiety 
of  the  m(iff(\  zemindar)/,  and  other  lands  and  pro- 
perty.    At  his  deatli  his  widow,  Vizicr-oon-Nma^   the 
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Eespoudeuts'    maternal     grandmother,   sncccedcfl    by  ^^^•^• 

inheritance  to  the  Avhole  of  his  estates,  and  her  name  K.iuni 

AYas  registered   in    the   Collector's  office  as  the   sole  iSS" 
proprietor;  she  died  iw  June.  1833,  leaviner  an   only  ^• 

■^  ^  ^  .  MrS.SlJMAT.VIJT 

daughter,  Oonulut-oon-Nism^  who,  at  the  time  of  her  fusseeh-oon- 
mother's  decease,  was  married  to  the  Appellant. 
There  was  issue  of  such  marriage  two  daughters,  the 
Eespondents.  Oomdut-oon-Nissa  succeeded  by  right 
of  inheritance  to  the  whole  of  her  mother's  estates, 
and  her  name  was  in  the  first  instance  registered  in 
the  Collector's  office  as  the  sole  proprietor  of  such 
estates,  but  afterwards  her  name  was  registered  jointly 
with  that  of  her  eldest  daughter,  Moohanik-oon- 
Nissa^  with  whom  she  continued  in  the  joint  seisin 
and  possession  till  her  death,  which  event  happened 
on  the  2nd  of  August,  1838,  when  the  Eespondents, 
by  the  Mahomedan  law,  became  jointly  entitled  as 
coparceners  to  succeed  to  the  estates  of  their  mo- 
ther. 

In  accordance  with  a  FowH-nama/c  [a)  submitted  io 
the  Collector  by  the  Canoom/ocs  and  Tahslldar  of  the 
Districts  in  which  the  estates  were  situate,  the  Ee- 
spondents' names  were  registered  in  the  Collector's 
office  as  the  heirs  of  their  mother.  This  registration 
as  well  as  of  their  mother's  title  was  effected  by  the 
Appellant.  The  Appellant  soon  after  married  again, 
and  then,  for  the  iirst  time,  he  set  up  a  claim  to 
the  7nafee,  semimlarij,  lands,  villages,  and  houses  of  the 
late  Vizier-oon-Nissa  by  virtue  of  the  alleged  deed  of 
gift  of  the  9th  of  March,  1833,  and  took  forcible  pos- 
session of  the  propert}^  in  question. 

The  Eespondents,  in  order  to    protect  the  estates 

(«)  EepoTt  of  the  death  of  a  party,  and  tlie  name  of  Jii.s  heir.s. 
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i'^^-'-  and  to  prevent  cli>^turbance  and  affi-ay,  presented  a 

Kai.ik  petition  to  the  Judge   of  the  Foujdannj  Court  of  the 

"^Kirix"  ZilJah^   comphiining  of  these  acts  of  the  Appellant. 

'■■  A  petition  was  at  the   same  time  presented   by  the 

MT'SSUMATACX  i.  J 

FrssEEn-ooN-  AppeUaut  to  the  same  Judge,  in  Avhich  he  set  up  his 
title,  and  dechired  that  he  was  and  had  been  in  pos- 
session in  A'irtue  thereof  for  many  3'ears.  Upon  these 
petitions  coming  before  the  Judge,  he  ordered  the 
Appellant's  name  to  be  recorded  as  the  present  occu- 
jiant  of  the  estates.  The  Respondents  appealed  to 
the  Sessions  Court  from  this  order,  Avhen  the  Sessions 
Judge  decided  that  in  consequence  of  the  Foujdarry 
Court  being  limited  in  its  inquiry  to  present  occu- 
panc}',  he  had  no  alternative  but  to  pass  an  order 
affirming  the  order  of  the  magistrate  appealed  from, 
referring  the  Respondents  to  a  civil  Court  to  obtain 
j)ossession. 

In  consequence  of  this  order,  the  Respondents  filed 
a  plaint  in  the  Zillah  Court  of  Sa/iarimjwre,  against 
the  Appellant,  to  obtain  possession  of  tlie  estates, 
and  for  the  appointment  of  a  receiver  pending  the 
suit. 

The  Defendant,  by  his  answer,  objected  to  the 
competency  of  the  suit,  contending  that,  according 
to  the  provisions  of  sec.  xix.  Reg.  II.  of  1808,  and 
Schedule  B,  Reg.  X.  of  1829,  the  Plaintiffs  ought  to 
be  nonsuited  for  having  omitted  some  portions  of  the 
ancestral  property,  and  also  in  not  having  included 
the  mesne  profits,  and  properly  assigned  the  valuation 
of  the  property  ;  and  he  further,  by  his  answer,  sub- 
mitted, that  if  the  claim  made  by  the  Plaintiffs  was 
true,  he,  the  Api)cllant,  was  entitled,  by  the  Maho- 
mcdan  laAv,  to  a  fourth  part  of  the  disputed  property. 
He  further  pleaded,  in  bar  to  the  Plaintiffs'   claim, 
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that  they  wore  not  eu  titled  to  sue,  as  he  had  been  in  1^53. 

possession  for  upwards  of  thirty  years,   and  that  the  Kadir 

suit  was  barred  by  the  Regs,  of  Limitation,  II.  of  khan^ 
1803,  sec.  xviii.,  and  II.  of  1805,  sec.  iii.     And  he  ^• 

'  '  .  '  .  MUSSUMATAIN 

further  set  up  an  adverse  title,  alleging  that  Vizier-  fusseeh-oon- 
oon-Nissa,  being  a  widow,  and  having  no  offspring, 
except  Oomdut-oon-Nissa,  constituted  him  her  son, 
and  put  him  in  possession  and  seisin  of  the  entire 
property,  more  than  thirty  years  ago ;  and  that  she 
subsequentlyj  on  the  9th  of  March,  1838,  executed  a 
deed  of  gift  of  the  whole  of  the  property  in  his 
favour,  and  that  on  the  19th  of  June,  1884,  Oomdiit- 
oon-Nissa  executed  a  deed  of  relinquishment  of  her 
rights  in  the  same,  and  that  subsequently  the  Plain- 
tiffs, on  the  11th  of  April,  1839,  executed  a  similar 
deed  of  all  their  title  on  the  property,  which  they 
relinquished  in  his  favour. 

To  this  answer  the  Plaintiffs  filed  a  replication, 
denying  generally  the  allegation  that  the  Defendant 
had  been  thirty  years  in  possession,  asserting  also  the 
illegality  of  the  Defendant's  possession,  and  that  it  was 
obtained  by  fraud ;  and  they  insisted  that  the  alleged 
deed  of  gift  and  the  deeds  of  relinquishment  relied 
upon  by  the  Defendant  in  his  answer  were  forgeries ; 
and  they  amended  the  description  of  the  particulars 
of  the  property  sued  for,  and  set  out  a  list  of  the 
same,  offering  to  file  a  supplemental  plaint  if  the 
Court  should  so  direct. 

The  plaint  w^as  afterwards  further  amended  by 
setting  forth  a  full  specification,  and  value  of  the  pro- 
perty claimed,  and  upon  the  proceedings  coming  be- 
fore the  Principal  Stidder  Ameen,  that  Judge  con- 
sidered that  the  issue  of  the  case  turned  upon  the 

VOL.  V.  A  2 
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1853.  questions — ''Whether  in  truth  Visier-oon-JSissa  made 

KiVDiR  a  gift  of  this  property  to  the  Defendant,  and  whether 

^™^^  Oomdut-oon-Nissa,  the  daughter  of    Vkiej'-oon-Nissa^ 

V.  and,  after  her  death,  vrhether  the  Plaintiffs,  the  daugh- 

MUSSUMATAIN 

i'ussEEH-oox-  ters  of  Oomdut-oon-Nissa^  made  deeds  of  relinquish- 
ment in  favour  of  the  Defendant?"  And  ordered 
both  parties  to  produce  documentary  proof  to  prove 
their  allegations. 

Both  parties  filed  the  documentary  evidence  called 
for  by  the  Court,  and  witnesses  were  examined  by 
them,  who  established  the  Plaintiffs'  claim  as  co*- 
heiresses  to  Oomdut-oon-Nissa.  The  Defendant  put 
in  evidence  the  alleged  deed  of  gift ;  which  appeared 
to  be  witnessed  by  nineteen  persons,  and  although  the 
Court  called  upon  him_  to  produce  them  all  for  ex- 
amination, he  tendered  and  examined  only  five  of  such 
witnesses.  lie  also  filed  the  deeds  of  relinquishment 
alleged  to  have  been  executed  by  the  late  Oomdut- 
oon-Ni&sa  and  the  Eespondents,  and  produced  four->- 
teen  witnesses  in  further  support  of  his  claim.  Three 
of  the  witnesses  produced  by  him  were  the  Canoongoes 
or  District  Registrars,  who  superintend  all  transfers, 
and  keep  the  lists  of  the  owners  of  land.  Three  other 
witnesses  deposed  that  they  had  attested  the  deed 
of  relinquishment  by  Oomdut-oon-Nissa^  and  three 
more  that  they  had  witnessed  the  acknowledgment 
by  the  Respondents  of  the  deed  by  which  they  were 
alleged  to  have  relinquished  all  claim  in  favour  of 
the  Appellant.  He  also  examined  witnesses  to  prove 
that  he  had  been  in  possession  of  the  property  for 
more  than  thirty  years. 

The  case  came  on  for  hearing  on  several  occasions 
before  the  Principal  Siidde}\A?n€en,   and  on  the   16th 
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of  August,  1843,  that  Judge  pl:onounced  the  Court's  J^^ 
decree,  and,  after  going  into  a  long  and  careful  exa-  Kadib 
miuation  of  the  whole  of  the  evidence  in  the  cause,  khan 
declared  that  the  deed  of  gift  by  Vizier-oon-Nissa,  mussuxiatain 
under  which  the  Appellant  alleged  that  the  property  fu3seeh-oos 
had  been  conveyed  to  him,  and  upon  which  he  rested 
his  claim,  and  also  the  alleged  deed  of  relinquishment 
by  Oomdut-oon-Nissa,  which  rested  upon  that  deed, 
and  the  alleged  deed  of  relinquishment  by  the  Ee- 
spondents,  were  forged  and  fabricated  documents ; 
and,  after  further  declaring  that  the  Plaintiffs'  defence 
to  the  suit  from  length  of  possession  was  untenable, 
the  decree  proceeded  as  follows  : — "  It  is  certain  that 
in  the  first  instance  the  name  of  Vizier-oon-Nissa,  the 
maternal  grandmother  of  Plaintiffs,  was  borne  on  all 
the  Collector's  records;  on  her  death  the  name  of 
Oomdut-oon-Nissa  was  recorded,  and  on  her  demise 
the  names  of  the  Plaintiffs  were  entered  on  the  records 
of  the  Collector  ;  that  during  her  lifetime,  Vizier-oon- 
Nissa  was  in  possession  ;  that  on  her  death  Oomdut- 
oon-Nissa  held  the  property,  and  on  her  death  the 
Plaintiffs  have  been  seised  in  proprietary  right  of  this 
property ;  that  the  Plaintiffs  prosecuted  th^ir  rights  in 
the  Eesumption  Office,  and  it  was  in  their  favour  that 
the  estates  were  released  and  confirmed  in  mafee.  Thus 
then  in  every  view  of  the  case  the  title  of  the  Plain- 
tiffs to  this  property  is  fully  shown.  The  Plaintiffs 
claim  the  whole  of  this  property  by  right  of  inherit- 
ance from  Oomdut-oon-Nissa,  but  under  the  Maho- 
medan  law  a  fourth  share  in  the  estate  of  Oomdut-oon- 
Nissa  passes  to  the  Defendant ;  leaving,  therefore, 
this  fourth  share  in  the  possession  of  the  Defendant, 
the  Plaintiff's  are  entitled  to  possession  of  the  re- 
mainder ;   and  with  reference  to   the  circular  order  of 
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^^       11th  of  January,  1839,  the  Plaintiffs  are  entitled  io 
Kadir       three-fourths  of  the  profits  of  the  estates,  whatever 
KhS^      they  may  be,  to  be  paid  by  the  Defendant." 
^'  Affainst  this  decree,  the  Appellant  appealed  to  *the 

FussEEH-ooN-  Sudder  Detvanny  Adaivlut  for  the  Xorth- Western  Pro- 
vinces. The  case  came  before  Mr.  Benjamin  Tayler, 
one  of  the  Judges  of  that  Court,  who,  on  the  6th  of 
May,  1844,  ordered  that  the  Zillah  Court  of  Saharun- 
iwre  should  make  a  report,  stating  when  the  stamp 
paper  on  which  the  deed  of  the  gift  was  engrossed  was 
despatched  from  Calcutta,  when  it  reached  the  Zillah^ 
and  what  was  the  practice  in  Calcutta  in  stamping 
paper.  On  the  case  being  again  brought  before  that 
Judge,  the  proceedings  of  the  Zillah  Judge,  dated 
21st  of  June,  1844,  accompanied  by  a  report  of  the 
Stamp  Darogah,  was  produced.  This  report  was  to 
the  effect,  that  no  stamp  of  Es.  8  value  was  de- 
spatched from  Calcutta  before  the  month  of  Septem- 
ber, 1832.  Upon  this  further  evidence,  Mr.  Tayler 
dismissed  the  appeal,  in  the  following  terms  : — "  From 
the  report  of  the  Collector,  it  is  clear  that  the  en- 
dorsement of  the  sale  of  the  stamp  paper  is  a  fabri- 
cation, as  the  paper  was  not  (iespatched  from  Cal- 
cutta  before  the  month  of  September,  1832.  Under 
the  above  circumstance,  and  with  reference  to  the 
other  grounds  of  the  Principal  Sitdder  Ameenh  deci- 
sion in  support  of  the  forgery,  I  dismiss  the  appeal, 
affirm  the  decision  of  the  Principal  Sudder  Ameen  of 
Zillah  Saharunjoore,  dated  the  16th  of  August,  1843, 
and  award  the  costs  of  both  Courts,  with  interest 
from  the  date  of  the  decree  to  the  day  of  payment, 
against  the  Appellant." 

From  this  decree  the  present  appeal  was  brought, 
and  now  came  on  for  hearing. 
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The  case  was  argued  by 

Mr.  Roupell^  Q.  C,  Mr.  Forsyth,  and  Mr.  Maule, 
for  the  Appellant, 

Who  contended,  that  there  was  not  sufficient  evidence 
in  the  cause  to  warrant  the  conclusion  the  Court  had 
arrived  at,  that  the  deed  of  gift  by  Viner-oGn-Nissa, 
and  the  deeds  of  relinquishment  by  Oomdut-oon-Nissa, 
and  the  Respondents,  in  the  Appellant's  favour,  were 
forgeries ;  and  they  relied  upon  the  fact  of  the  Ap- 
pellant being  in  possession  of  the  estates  as  strong 
evidence  of  right,  as  immediate  seisin  was  necessary 
by  the  Mahomedan  law  to  give  validity  to  a  deed  of 
gift  (<«),  and  insisted  that  the  burden  was  upon  the 
Respondents  to  establish  the  forgeries  imputed,  and 
that  the  Appellant  ought  not  to  be  called  upon  to 
rebut  such  a  charge  without  substantive  evidence  of 
the  forgeries  being  given.  They  referred,  upon  the 
question  of  the  duties  of  the  Canoongoe,  to  Ben. 
Reg.  IV.  of  1808  ;  to  the  effect  of  the  CasVs  seal 
to  a  deed,  to  Ben.  Reg.  XXXIX.  of  1793 ;  and,  with 
regard  to  the  stamp  affixed  to  the  deed  being  of  a 
different  date  to  the  day  of  the  alleged  execution,  to 
Ben.  Reg.  X.  of  1829. 

Mr.  Wigram,  Q.  C,  Mr.  Lloyd,  Q.  C,  and  Mr. 
Edmund  F.  Moore,  for  the  Respondents,  were 
not  called  upon  by  their  Lordships  ; 

Judgment  being  delivered,  as  follows,  by 
The  Right  Hon.  T.  Pemberton  Leigh  : 
"We  do  not  think  it  necessary  to  trouble  the  Re- 
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(rt)  Macnaghten  "  On  Moohummeden  La-w,"  p.  50. 
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1853.        spondents'  Counsel  to  address  us.     This  case  comes- 
Kadir       before  us  on  an  appeal  from  the  Courts  in  India  upon 
a  mere  question  of  fact ;   upon  which  both  the  Zillah 
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Khan 
-»•  Court  and  the  Sudder  Court  concurred,   without  any 

FussEEH-ooN-  doubt  or  hesitation,   m  establishing  the  title  of  the 
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Eespondents  as  heirs  of  their  mother ;  and,  unless  it 
could  be  made  out  perfectly  to  our  satisfaction,  that 
upon  such  a  point  the  Court  below  had  miscarried 
in  some  obvious  particular,  we  should  never  think  of 
reversing  the  judgment,  or  of  remitting  it  for  further 
inquiry.  But,  in  truth,  we  cannot  entertain  the 
slightest  doubt  upon  the  case. 

The  facts  are  these.  It  is  admitted  on  all  hands, 
that  the  grandmother  of  the  present  Eespondents, 
Visicr-oon-Nissa,  was,  up  to  the  year  1833,  the  re- 
gistered owner  of  the  property  which  is  now  in  dis- 
pute. She  died  in  June^  1833.  Upon  her  death  she 
left  a  daughter,  Oomdut-oon-Nissa,  an  only  child, 
who  was  the  wife  of  the  present  Appellant,  and  her 
name  was  entered  upon  the  registry  of  the  Collector  ^ 
as  the  owner,  in  her  character  of  heir  to  her  mother, 
and  that  is  stated  to  have  been  done  by  the  pro- 
curement and  with  the  consent  of  the  Appellant. 
Oomdut-oon-Nissa  died  in  the  month  of  August^ 
1838,  and  upon  her  death  an  inquiry  took  place,  and 
a  Foivti-namah  made  by  the  Canoongoes  of  the  Dis- 
tricts where  the  estates  were  situate,  describing  the 
property,  stating  the  death  of  the  preceding  owner, 
and  the  inheritance  by  her  daughters,  was  produced  to 
the  Collector,  that  document  being  made  out  by  those 
very  Canoongoes^  or  at  least,  if  not  by  all,  certainly  by 
one  or  two  of  them,  who  now  come  forward  to  swear 
that  they  were  witnesses  to  the  deed  by  which  these 
ladies  were  debarred  of  their  title  to  this  property. 
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They  are   entered  upon  the  register  as   the   owners,        1853. 
under  these    circumstances,   and    this   is   also   repre-       Kadir 
sented  to  have  been  done  with  the  consent  and  by  the       khan^ 
procurement  of  the  Appellant.  „     '"• 

In  1839,  the  Appellant  either  contracts  another  FussEEH-ooir- 
marriage,  or  at  all  events  he  introduces  what  is  called 
a  strange  lady  in  the  family,  and  thereupon  a  dis- 
pute seems  to  have  arisen ;  the  daughters  quit  their 
father,  and  then,  for  the  first  time,  a  dispute  arises 
as  to  who  is  the  owner  of  this  property.  As  long 
as  the  grandm-other  and  the  mother  survived,  and 
as  long  as  the  daughters  lived  with  the  Appellant,  he 
,  would  naturally  and  necessarily  be  in  possession  of 
this  property.  Possession  is  nothing  at  all,  in  these 
circumstances.  Possession  is  just  as  consistent  with 
the  title  of  his  wife's  mother,  and  of  his  own  wife  and 
of  his  daughters,  as  it  is  with  his  own.  l!^ow,  what 
takes  place  ?  In  1839,  upon  this  rupture,  there  is  an 
attempt  by  the  one  side  or  the  other  to  take  posses- 
sion of  these  estates  by  violence.  That  is  brought 
before  the  Foujdarrij  Court,  which  is  simply  a  Police 
Court,  and  which  so  far  deals  with  the  possession  that 
it  prevents  the  occupation  being  disturbed  by  violence. 
An  investigation  then  takes  place  upon  several  occa^^ 
sions  before  several  judges,  and  possession  is  awarded 
to  the  Appellant,  because  he  was  then  in  possession^ 
and  the  Eespondents  are  distinctly  told,  as  they  obvi- 
ously would  be,  that  the  possession  is  in  the  Appel- 
lant ;  and  the  Judge  makes  an  order,  "  that  he  shall 
not  be  disturbed  in  his  possession  by  violence,  but  if 
the  daughters  had  the  title  to  substantiate,  which 
they  appeared  to  have,  they  must  proceed  in  a  civil 
Court  for  the  purpose  of  establishing  it."  They  do 
proceed  in  a  civil  Court,  and  then  for  the  first  time 
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1853.        after  tlie  dispute  has  arisen,   and  after  it  became  ob'- 
Kadir       vious  that  these  parties  were  to  have  recourse  to  a 
^Khin^^     civil  Court,   a   document   appears,    to  which   I    will 
V-  presently  advert.     Observe,  that  from  the  first  period 

fdsseeh-oon-  of  these  disputes,  although  the  possession  only  was  m 
question,  it  was  quite  obvious  that  the  persons  who 
had  the  title  would  necessarily,  or  very  naturally, 
when  the  title  is  claimed  by  the  opposite  party,  state 
their  title.  The  Court  says,  I  cannot  look  at  that ; 
the  possession  is  now  the  only  question,  and,  there- 
fore, if  your  title  is  not  clothed  with  possession,  you 
must  go  to  another  Court  to  establish  that  title.  But 
at  all  events,  up  to  this  period,  not  one  word  is 
heard  of  any  one  of  those  deeds  beginning  in  1833 
and  ending  in  1839. 

Now,  in  the  proceeding  which  takes  place  before  Mr. 
Muir  and  in  which  allusion  is  made  to  the  deed  of  gift 
of  1833,  we  find  the  statement, "  that  on  a  former  occa-' 
sion,  in  consequence  of  a  petition,  dated  26th  September, 
1832,  being  presented  by  Vizier-oon-Nissa,  a  Pei'ivannah 
was  issued  to  the  Taliaildar,  directing  him  to  prevent 
interference  on  the  part  of  Kadir  Bukhsh  Khan ;"  that 
is,  on  the  part  of  the  Appellant.  l!^ow,  the  case  which 
he  set  up  in  1840,  in  his  answer  which  he  alludes  to 
now  by  anticipation,  is  this — he  says  :  "  On  the  9th  of 
March,  1833,  a  deed  of  gift  had  been  made  to  me  by 
Vizier-oon-Nissa  of  this  property."  Therefore,  this 
is  the  way  in  which  the  deed  of  gift  is  spoken  of  in 
the  instrument  to  which  I  am  now  referring.  In  the 
first  place  it  is  stated,  that  Vizier-oon-Nissa  had  applied 
to  the  Court  on  the  26th  of  September,  1832,  and  had 
obtained  an  order  to  the  Tahsildar,  directing  him  to 
prevent  interference  on  the  part  of  the  Appellant.  It 
does  not  seem  that  the  terms  on  which  these  parties 
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were  living  were  such  as  to  make  it  very  improbable  ^^^2- 

that,  at  that  time,  at  all  events,  or  immediately  about  Zadik 

that  time,  such  a  deed  as  this  would  be  executed.  But,  khan 

it  ffoes  on — and  this  which  I  am  now  about  to  read  is  „     "• 

c>  MU33UMATAIS 

the  representation  of  the  MoJchtar  of  the  Appellant  fd83beh-oo!<^ 
— "  that  he  (the  Appellant)  had  been  for  a  long  time 
possessed  and  seised  of  the  mafee  and  zemindarij 
estates,"  and  that  he  '' had  been  the  proprietor  of  a 
moiety  of  the  estates  for  upwards  of  twenty-six  or 
twenty-seven  years  imder  a  deed  of  gift  from  3Iiissu- 
mat  Vizier-oon-Nissa^  deceased."  Now,  this  is  the 
first  allusion  which  we  have  to  this  deed  of  gift,  and 
according  to  this  statement  it  must  have  been  dated 
twenty-six  or  twenty-seven  years  before.  If  such  a 
deed  of  gift  as  that  had  been  executed,  of  course  it 
would  have  borne  date  somewhat  about  the  year  1814 
or  1815.  This  is  the  only  allusion  which  we  have  to 
this  deed  of  gift  until  we  find  it  set  up  in  the  answer 
of  the  Defendant,  where  instead  of  being  dated  twenty- 
six  or  twenty-seven  years  before,  it  is  stated  to  be 
dated  the  9th  of  March,  1833,  about  seven  years  be- 
fore the  period  at  which  these  parties  v/ere  in  dispute. 

Now,  the  circumstance  which  takes  place  upon  the 
death  of  Vizier-oon-Nissa  appears  to  be  entirely  in- 
consistent with  the  title  which  is  set  up  on  the 
part  of  the  Appellant.  On  the  death  of  Vizier-oon- 
JVissa,  instead  of  entering  his  own  name,  the  name  of 
his  wife  is  entered  upon  the  Collector's  books ;  and 
the  ground  which  is  stated  for  that  in  the  deed  of  the 
11th  of  A^yril,  1839,  is  this  :  ''On  the  death  of  Mtis- 
sumat  Vizier-oon-Nissa,  the  father  of  the  declarants, 
moved  by  love  and  affection,  caused  the  name  of  Mus- 
sumat  Oomdut-oon-Nissa,  his  wife,  to  be  inserted  in  the 
fotvti-namah  of  the  deceased,  which  was  submitted  to 

VOL.  V.  b2 
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18:>3.  the  Collector."     But  if  you   compare  that  with  the- 

Kadir  statement  which  is  contained  in  the  deed  of  relinquish- 

^hS^  ment   from    Oomdut-oon-Nissay  the  reason  which  he 

^-  there  assigns   for   it  is,  that  "  Vizier-oon-Nissa  died 

MUSSUMATAIN  .  ^  .  ^        ^  i  tt-i 

FussEEH-ooN-  leaving  the  Khan  proiDrietor,  and  tha^t  the  Khan,  in 
observance  of  ancient  custom,  of  the  family,  and  also- 
from  motives  of  expediency,  contemplates  causing  the 
registry  of  the  name  of  the  declarant  in  the  office  of 
the  collector  of  this  Zillah  in  the  place  of  Vizier-oon- 
Nissa  the  deceased  lady."  The  two  representations 
are  totally  inconsistent  with  each  other.  Again,  upon 
the  death  of  OomJut-oon-Nima j  the  reason  which  we 
find  assigned  in  this  deed  of  relinquishment,  of  the 
11th  of  April,  1839,  is,  that  he  became  himself  the 
owner  and  proprietor  in  consequence  of  the  gift  by 
Vizier-oon  Nissa ;  and  it  then  goes  on  to  state,  that 
"  Subsequently,  Mussumat  OomdiU-oon- Nissa,  the 
mother  of  Plaintiffs,  departed  this  life  by  the  plea- 
sure of  the  Almighty ;  and  the  father  of  the  Plaintiffs,, 
in  consequence  of  the  great  love  he  bore  to  the  de- 
ceased, was  plunged  into  the  depths  of  grief  and 
sorrow,  and  contemplated  retiring  from  the  concerns- 
of  this  transitory  world.  In  this,  his  state,  the  names 
of  declarants  were  inserted  in  the  foiiiti-namah  of 
Oomdut-oon-Nissa,  deceased,  which  was  submitted  to 
the  Collector."  But,  again,  how  is  this  consistent? 
The  reasons  assigned  for  the  execution  of  these  do- 
cuments are  utterly  inconsistent  with  each  other,, 
utterly  inconsistent  with  the  position  in  which  this- 
party  stood,  utterly  inconsistent  with  all  probability^ 
and  all  the  usages  which  prevail  in  that  country. 

Now,  when  this  deed  was  set  up,  this  first  instru- 
ment of  1833  was  obviously  the  foundation  of  the- 
whole  title,  because  the  subsequent  instruments  are 
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merely  reliaquishments,  not  grants,  but  an  admission  ^^oS. 

'of  the  title  of  the  AppeUant,  founded  upon  the  original  Kadir 

deed  of  1833.     They  are  not  intended  to  confer,  and  khan^ 
do  not  express  to  confer,  any  beneficial  interest   then  ^• 

.       ^  .  .  .  MrSSUMATAIH 

vested  in  the  parties  executing  those  instruments  to  fosseeh-oos- 
the  Appellant,  but  are  a  recognition  by  them  of  the 
interest  previously  existing  in  him.  The  whole  case, 
therefore,  rests  upon  the  deed  of  1833,  which  is  first 
stated  in  the  year  1840  to  have  been  made  twenty-six 
■or  twenty-seven  years  ago,  and  which,  when  it  is  pro- 
duced, is  expressed  to  have  been  made  in  the  month  of 
MarcJi^  1833.  It  is  upon  that  document  alone  that 
the  title  of  the  Appellant  must  depend. 

Kow,  when  this  deed  was  produced  before  the 
Sudder  Ameen,  (who  seems  to  have  investigated  this 
<'.ase  with  very  great  accuracy,  and  to  have  given,  as  it 
appears  to  us,  a  very  able  judgment  upon  the  matter,) 
the  Defendants  insisted  that  the  deed  was  a  forged 
■deed,  and  amongst  other  proofs  that  it  was  forged,  or 
at  least  that  it  was  not  what  it  purported  to  be,  they 
said,  upon  this  instrument  is  a  stamp,  which  was  not 
in  use  at  the  time  when  the  stamp  is  alleged  to  have 
been  granted.  It  is  not  as  if  that  objection  had  been 
taken  at  the  hearing  of  the  cause  without  the  atten- 
tion of  the  other  side  having  been  called  to  it,  for  it 
appears  by  the  proceedings,  that  on  the  18th  of 
iSeptember^  (which  I  take  to  have  been  in  the  year 
1841,)  the  Plaintiff's  Vakeel  put  in  a  petition  to  the 
following  effect,  that  the  Defendant  had  put  in  a 
forged  deed  of  gift.  The  stamp  professes  to  have  been 
purchased  on  the  19th  of  Jul^,  1832,  whereas  on  the 
19th  of  Jm/^,  1832,  no  stamp  paper  of  Rs.  8  value  was 
sold  ;  and  since  the  stamp  was  not  sold  by  the  Go- 
vernment officers  on   that   date,    the   Defendant  mu*t 
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1853.       have   acquired  the   stamp  by  embezzlement,   or  the 
Kadir      stamp  must  have  been  lost  by  Government,   and  on  it 
^kST     ^^^  Defendant  had  fabricated  his  forged  deed.     Plain- 
*'•  tiffs,  therefore,  pray  that  the   stamp  may  be  forthwith 

FussEEH-ooN-  examined  ;  that  the  rearister  of  stamp  duties  be  called 
for  by  a  proceeding,  and  that  justice  be  awarded. 
Here  in  1841,  therefore,  the  attention  of  the  Defen- 
dant is  called  to  this  circumstance,  as  affecting  the  ge- 
nuineness of  the  deed  ;  he  is  told,  you  have  produced 
an  instrument  which  purports  to  bear  a  stamp  sold 
on  the  19  th  of  J2//y,  1832  ;  and  on  the  19th  of  Jul?/, 
1832,  no  such  stamp  as  that  was  in  existence  ;  and 
they  pray  to  have  an  inquiry.  Accordingly,  the  deed 
was  examined  in  the '  presence  of  the  Vakeels  of  both 
parties,  and  an  order  was  recorded,  that  as  the  re- 
cord was  under  despatch  to  the  Siidder  Court,  no 
inquiry  could  at  present  be  instituted.  Subsequently, 
it  appears  that  an  inquiry  was  instituted,  and  the 
Plaintiffs  produce  an  extract  from  the  register  of 
stamp  sales  for  the  19th  of  July,  1832,  with  the  seal 
and  signature  of  the  Collector.  The  date  of  the  stamp 
can  nowhere  be  found  in  this  document ;  indeed,  it 
appears  from  the  register  that  on  that  day  no  paper 
whatever  of  Ks.  8  value  was  sold,  nor  did  Vizier-oon- 
Nissa  purchase  any  stamp  whatever  on  that  date. 

For  these,  amongst  other  reasons,  to  which  we  will 
presently  advert,  the  Sudcler  Ameeu  was  of  opinion 
that  this  deed  was  a  forgery.  The  case,  however, 
goes  up  to  the  Sudder  Court,  and  the  Judge  of  that 
Court,  Mr.  B.  Tayler,  not  satisfied  with  what  had  ap- 
peared before  the  Court  below,  thinks  it  necessary  to 
have  a  further  inquiry  with  respect  to  this  stamp. 
It  had  appeared  that  by  the  list  of  the  stamps  sold  on 
that  day,  that  no  stamp  uf  Rs.  8   had  been  sold,  and 
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no  stamp  whatever  had  been  sold  to  Vizier-oon-Nissa  ;        i^^^. 
but  it  had  not  appeared   whether  at   that  time  stamps       Kauir 
of  that  character  had  been  issued   by  tlie    Calcutta       khan 
Government ;    and   for  this   reason  he  refers  to   the  j^jj^^^g^jj^^^^jj^ 
Calcutta  issuer  of  these   stamps,  and  from  him  a  re-  ^"'^^'*^?™"f*^^''" 
port  is  made,  that  no  su'jh  stamp   was  issued  at  that 
time,  and  that  none  was  despatched  to  this  particular 
Province  until  the  month  of  September^  1832.     Upon 
this,  he  finds,  from  the  report  of  the  Collector,  that  it 
is  clear,   that  the   "  endorsement  of  the   sale  of  the 
stamp  paper  is  a  fabricatiou,  as  the    paper  was    not 
despatched  from  Calcutta  before  the  month  of  Septem- 
ber, 1832." 

Now,  is  it  possible  to  say  that  these  parties  could 
require  any  further  evidence  with  respect  to  this  fact, 
whatever  may  be  the  nature  of  it,  than  this  ?  They 
had  a  copy  of  the  file  of  the  Collector,  which  contains 
an  account  of  the  sale  of  stamps  for  the  purpose  of 
preventing  the  fabrication  of  instruments  ;  they  had 
the  file  of  stamps  sold  on  that  day  produced.  ]S"o 
stamps  of  that  value  were  sold  at  that  time,  and  no 
stamp  at  all  sold  to  Vizier-oon-Nissa.  They  had,  in 
addition  to  this,  the  fact  subsequently  established  by 
the  Collector,  that  no  stamps  of  that  kind  were  issued 
at  that  date,  and  none  were  sent  to  that  Province 
until  the  month  of  September,  1832. 

But  this  is  not  the  only  ground  upon  which  the 
Court  below  proceeds.  The  reasons  which  the 
Sudder  Ameeii  assigns  are  these  : — "  First,  the  stamp 
paper  on  Avhich  the  deed  is  written  was  manufac- 
tured in  1832-33;  the  stamp  is  stated  to  have  been 
sold  in  Saharunpore  on  the  19th  of  July,  1832  ;  it 
is,  therefore,  obviously  absurd  that  paper  manufac- 
tured in  1832-33  should  have  been  sold  in  Saharun- 
pore in  1832.   ,  Secondly,  Plaintiffs  have  applied  to 


430  CASES    IN    THE    PRIVY    COUNCIL 

1853.  the  register  of  stamp   sales  for  the   19th  Juhj^  1832, 

Kadir  with  the  seal  and  signature  of  the  Collector,   and   this 

Khan"  exhibit  appears  as  Xo.  203   on  the  file.     The  sale   of 

«•  the  stamp  can  nowhere  be    found  in  this   document. 

MUSSIIMATAIN  .  *■ 

FussEEH-ooN-  Indeed  it  appears  from  the  register,  that  on  that  day 
no  paper  whatever  of  Es.  8  value  was  sold,  nor  did 
Vuler-oon-Nlssa  purchase  any  stamp  whatever  on 
that  date.  Thirdly,  the  stamp  was  purchased  on  the 
lOtli  of  July^  1832,  while  the  deed  of  gift  was  en- 
grossed on  it  on  the  9th  March^  1833,  or  nine  months 
after  the  purchase,  No  reason  appears  why  this 
:stainp  was  purchased  eight  months  prior  to  the 
making  of  the  deed.  Fourthly,  the  stamp  bears  an 
indorsement  as  follows  : — '  This  paper  is  sold  for  the 
purpose  of  writing  an  agreement.'  It  is  not  stated 
that  the  stamp  was  sold  for  the  purpose  of  writing  a 
deed  of  gift.  Then,  after  making  other  observations 
upon  this  document,  and  stating  the  number  of  wit- 
nesses, he  says,  '  these  tAventy-two  are  witnesses  who 
appear  on  the  margin,'  The  Defendant  has  caused  the 
depositions  of  Budder-ood-deen^  Gholab  Sing^  3funsub 
Rai^  Ghasee  Ram  and  Kemee-ood-deen^  in  all  five  wit- 
nesses, to  be  taken,  and  although  directed  to  adduce 
the  whole  of  the  witnesses  in  the  proceedings  of  the 
27th  Jum  and  3rd  Jw/y,  he  has  not  caused  the  deposi- 
tions of  the  remaining  witnesses  to  be  taken.  When 
the  order  to  cause  the  testimony  of  the  remaining 
witnesses  to  be  taken  was  pressed  upon  the  Vakeels  of 
the  Defendant,  on  the  9th  of  the  current  month,  the 
Defendant's  Vakeels  distinctly  declined.  It  is  obvious, 
therefore,  that  if  this  deed  was  a  true  document,  the 
Defendant  woidd  not  have  thus  evaded  causing  the 
testimony  of  the  other  witnesses  from  being  taken. 
Sixthly,  of  the  five  witnesses  whose  testimony  the 
Defendant  has   caused   to   be  taken,   two   witnesses, 
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namely,  Ghasee  Ham  and  Munsuh  Ilai,  are  the  Canoon-        ^''^■'■'^• 
goes  of  the  Mehal.     In  the  fotvti-namah  of    Vhicr-oon-      Kadiu 
JVissa,  which  was  submitted  to  the  Collector^  with  the       kh^n^ 
arsee  of  the  Tahsildar  of  tlie  Mehal.   dated  4th  ApriL  ^• 

1834,  a  copy  of  which  Hosein  BiiJdish  Khan'axi^^kum-  fu.sskeh-ou.h- 
.?//a/r  Khan^  as  Pkiintiffs,  have  filed  in  their  suit  pending 
as  No.  14,298,  this  indentical  Ghasee  Ea/n  and  Munsub 
Bai,  jointly  with  Choonee  Lai  and  Jewahlr  Sing,  Ca- 
noongoes,  have  distinctly  mentioned  the  deed  of  gift 
alleged  to  have  been  made  by  Vizier-ami- Nissa  in 
favour  of  Hosein  Bukhsh  Khan  and  SMimshair  Khan^ 
which  deed  Vv'as  subsequently  set  aside  by  the  Com- 
iuiissioner  on  an  appeal  by  Oomduf-oon-Nissay  That 
was  the  document  which  was  supposed  by  the 
Appellant's  Counsel  to  have  been  the  deed  of  gift 
in  question,  in  this  case^  but  it  is  not.  It  theu 
goes  onto  say: — "  But  of  this  deed  of  gift  pleaded 
by  the  Defendant,  which  the  witnesses  declare  was 
witnessed  and  sealed  by  them,  no  mention  whatever 
is  made  in  the  fowti-namah.  The  fowti-nanuih  of 
Oomdut-oon-Nissa.  copy  of  which  the  Plaintiffs  have 
tiled  in  this  suit,  was  also  drawn  out  by  these  iden- 
tical 3Iunsub  Bai,  Choonee  Lai,  and  Jez&ahir  Sing^ 
Canoongoes ;  but  neither  in  this  have  the  aforesaid 
witnesses  made  any  mentiau  of  tlie  deed  of  gift  pleaded 
by  the  Defendant,  but  have  stated  that,  on  the  death 
of  Oomdut-oon-Nissa  this  property  passed  by  inherit- 
ance to  the  Plaintiffs." 

It  appears  to  us,  therefore,  that  even  if  there 
were  no  suspicious  circumstances  attacliing  extra- 
neously  to  the  instrument  which  is  here  relied  upon^ 
the  whole  circumstances  of  the  case  are  so  utterly 
inconsistent  with  the  existence  of  any  such  document,, 
and;  that  these  transactions  are  so  entirely  inconsistent 
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1853.        "v^rith  what  could  possibly  have  taken  pla^e,  if  such  a 
ivADiR       deed  of  gift  had  been  executed,  that  the  decision  of 
^KhS^^     the  Court  below  is  the  correct  one ;  and  when  we  add 
V-  to  that  circumstance  the  extreme  suspicion  and  utter 

FU39EEH-OON-  impossibilitv  of  its  being  a  document  such  as  it  pur- 
ports to  be,  and  made  and  executed  at  the  time  at 
which  it  purports  to  have  been,  we  think  that  the 
Court  below  could  by  no  possibility  have  come  to  any 
other  conclusion  than  that  at  which  they  have  arrived, 
and  that  the  appeal  must  be  dismissed,  with  costs. 


NlSSA. 


Eai  Sri  Kishex 


Appellant  J 


AND 


Rax  Huri  Kishen 


Rcsponclmt^ 


29tli  &  30tli 
June,  1853. 


On  appeal  from  the  Hudder  Dewanny  Adawlut,  North 
West  Provinces^ Bengal. 

jLHIS  was  a  suit  instituted  by  the  Appellant,  and 
Rai  Ram  Kishen.,  bankers  at  Benares,  against  the  Ee- 


*  Present :  Members  of  the  Judicial  Committee, — The  Eight 
Hon.  LordJustice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan, 
Knt.,  the  Right  Hon.  LordJustice  Turner,  and  the  Right  Hon.  Sir 
John  Dodson,  Knt. 


Action  by 
Bankers, 
against  the 
representative 
of  a  deceased 
customer,  to 
recover  a  ba- 
lance of  an  ac- 
count alleged  to  be  due  to  the  Bankers  by  the  deceased  'at  the  time  of 
his  death,  chsmis^ed  by  the  Sudder  Court,  no  satisfactory  proof  having 
been  given  that  such  balance  was  due.    Such  finding  sustained  on  ap- 
peal by  the  Judicial  Committee. 

The  production  of  banker's  books,  wiLh  the  entries  of  the  items 
constit-i'^ing  the  demand,  kept  according  to  the  established  custom  of 
Mohnjuns  in  India,  is  not  of  itself  sufficient  evidence  to  establish  s\ich 
a  claim,  strict  proof  of  the  debt  being  required. 
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spondeut,  as  representing  his  father,  Kai  Bunseedhur, 
deceased,  a  customer  of  that  bank.  The  object  of 
the  suit  was  to  recover  from  the  Defendant,  as  such 
representative,  the  sum  of  Rs.  42,416  12a.  6p.,  being 
an  alleged  balance  upon  a  banking  account,  and 
claimed  by  the  Plaintiffs  to  be  due  from  the  Defen- 
dant's father  to  the  Firm,  for  loans,  transactions,  and 
managing  an  estate  in  which  Rat  Biinseedhur  was 
interested. 

The  plaint  was  filed  in  the  Court  of  the  city  of 
Benares^  on  the  18th  of  February,  1839,  by  the  Ap- 
pellant, Rai  S7'i  Kishen,  and  Rai  Ram  Kishen,  as 
Plaintiffs,  and  parties  interested  in  the  firm  against  the 
Respondent.  After  stating  that  various  dealings  had, 
from  time  to  time,  taken  jDlace  between  the  Plaintiffs' 
firm  and  the  deceased,  Rai  Bunseedhur,  and  that  Rai 
Bunseedhur  was  in  the  habit  of  remitting  the  balances 
from  time  to  time  due,  by  hoondies,  to  their  firm,  the 
plaint  alleged,  that  the  deceased  Rai  visited  Benares 
in  Kooar  1895  Sumhut  (a.d.  1837),  when  the  Plain- 
tiffs demanded  payment  of  the  balance  due  to  them, 
and  he  promised  to  pay  the  balance  on  his  return 
to  Patna.  That  the  deceased,  after  a  short  stay, 
returned  to  Patna.  That  about  this  time  new  books 
were  about  being  opened  in  the  Plaintiffs'  kothi ;  and 
an  account  showing  a  balance  due  by  the  deceased  to 
Plaintiffs  on  the  5th  Soodee  Jeyt,  Sumhut  1895  (a.d. 
1838),  amounting  to  Rs.  42,4J6  10a.  6p.,  was  made 
out  as  usual,  and  sent  to  the  deceased,  with  a  request 
that  the  amount  so  due  might  be  remitted,  and  dis- 
tinctly explaining  that  down  to  that  time  interest  had 
been  charged  at  the  rate  of  8  anas  per  centum  per 
month,  according  to  the  practice  of  Mahajuns ;  but 
that  as  the  money   due  on  account  had  not  been  paid 
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when  due,  and  since  it  had-  become  necessary  to  urge 
their  demand^  notwithstanding  v/hich  the  money  had 
not  been  paid,.  Plaintiffs  had  determined  to  charge 
interest  for  the  time  to  come,  without  exception,  till 
the  money  should  be  paid,  at  the  rate  af  one  rupee' 
per  centum  per  month,  and  that  it  behoved  him  to- 
remit  the  sum  due  to  Plaintiffs'  kothi  without  delay. 
That  in  consequence  of  the  Bai  being  sick,  delay  in 
sending  the  money  demanded  took  place,  and,  with- 
out remitting  it,  Rai  Bimseedhur  died,  in  the  month 
of  Sawuii  (Julf/,  Augusty  1838)  of  the  same  year. 
That  demands  had  been  made  at  Patna  upon  the 
Kespondent,  the  son  and  heir  of  Rai  Bimseedhur^  for 
payment  of  the  amount  with  interest,  which  he  re- 
fused to  pay.  The  plaint  then  specified  the  amount 
claimed  to  be,  according  to  the  ledger  balance  dated 
Jcyt  Soodoe  5th,  Sumhut  1895,  as  follows  :  principal 
sum,  Es.  42,416  10a.  6p.  ;  and  interest,  Es.  S,817  8a. ,. 
making  a  total  of  Es.  46,234  2a.  6p. 

The  Eespondent,  by  his  answer,  objected,  first,  ta 
the  jurisdiction  of  the  Benxres  Court  to  entertain  the 
Plaintiffs'  claim,  as  he  was  a  permanent  resident  of 
Patna ;  and  that  by  Sees.  2  &  3  of  Eeg.  XIII.  af 
1808,  Sec.  7,  Eeg.  III.  of  1793,  the  suit  ought  to 
have  been  brought  in  the  Dewanny  Court  of  the  City 
of  Patna,  and  not  in  the  Benares  Court,  and  insisted 
that  the  Plaintiff's  ought  to  be  nonsuited  on  that 
ground.  Secondly,  he  insisted  that  the  Plaintiffs- 
were  not  entitled  to  recover,  as  it  appeared  that,  be- 
yond the  huki-kkatas  (books),  which  were-  in  their  own 
control,  they  held  no  document  nor  proof  of  their 
claim  ;  and,  therefore,  according  to  the  Circular  order 
of  the  S udder  Deimmiy  Adaivlut  of  the  3rd  of  August^ 
1838,  such  a  claim,  unsupported  by  a  deed   executed 
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on  a  stamp,  could  not  be  entertained.  Thirdly,  that 
the  Plaintiffs  had  vaguely  stated  their  claim  at  Rs. 
42,416  10a.  6p.,  but  that  it  did  not  appear  whether 
this  sum  was  received  at  one  time  or  by  several  pay- 
ments, nor  on  what  dates  and  in  years,  or  whether 
the  debits  were  for  cash  or  otherwise :  all  which  par- 
ticulars the  Plaintiffs  had  intentionally  kept  back. 
Fourthly,  he  denied  the  allegations  in  the  plaint,  that, 
on  the  death  of  Rai  Bimseedhur^  repeated  demands 
had  been  made  on  him  through  the  gomashtah  of  the 
kothi  at  Patna.  Fifthly,  that  the  father  of  the  Plain- 
tife  was  the  ostensible  proprietor  of  the  kothi,  while 
the  names  of  the  Plainti:ffis  were  used  as  a  fiction, 
and  that  while  the  real  proprietor  was  living,  a  suit 
in  the  names  of  the  feigned  owners  was  directly  op- 
posed to  Sec.  8,  Peg.  XXVII.  of  1814,  and  the  Cir- 
cular order  of  the  27th  of  July^  and  the  proclamation 
oii\iQ  Sudder  Dewanny  Adaivlut  oi  the  25th  of  Sejo- 
temher,  1809.  Sixthly,  the  Eespondent  submitted  to 
the  judgment  of  the  Court  whether,  according  to  the 
Plaintiifs'  statement,  that,  except  the  huJii-khata,  they 
had  no  deed  executed  by  Rai  Biinseedhur  or  the 
Eespondent  for  the  principal  sum,  their  claim  for  in- 
terest, which  in  the  first  instance  was  8  anas  per 
centum  per  month,  and  then,  in  consequence  of  de- 
fault, was  charged  at  the  rate  of  one  rupee  per  cent. 
per  montli,  for  which  also  they  had  no  voucher,  was 
tenable.  Seventhly,  that  the  allegation  of  the  Plain- 
tiffs, that  the  Defendant's  father  promised,  in  Benares^ 
to  pay  the  money,  and  that  the  account  was  sent  to 
the  Defendant's  father,  at  Patna,  was  untrue,  and  the 
Defendant  submitted  that,  as  the  Plainti:ffs  had  no 
paper  written  or  signed  by  the  Defendant's  ancestor,  a 
verbal  promise  set  up  by   the  Plaintiffs  was  of  no 
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avail;  and  he  finally  submitted  that,  if  the  Court 
should  be  of  opinion  that  it  had  jurisdiction  in  the 
case,  then  that  the  Plaintiffs  ought  to  be  required  to 
be  explicit  in  the  statement  of  the  claim,  furnishing 
an  account  embracing  the  several  items  from  first  to 
last,  and  the  date  and  year  of  each ;  that  these  items 
should  be  compared  with  their  books,  over  which  they 
had  full  control ;  and  that  an  answer  should  be  taken 
from  him  touching  each  item,  and  that  he,  the  De- 
fendant, would  produce  his  counter  evidence  to  each 
fact. 

A  replication  and  rejoinder  was  filed.  It  is  unne- 
cessary to  notice  in  detail  the  contents  of  these  fur- 
ther pleadings,  except  that  in  their  replication  the 
Plaintiffs  did  not  aver  any  acknowledgment  of  the 
account  or  balance  by  the  deceased,  but  rested  their 
claim  to  recover  the  amount  sued  for,  solely  on  the 
entries  made  in  the  huhi-khata  of  the  firm,  which  they 
alleged  to  be  conclusive  against  the  whole  world,  and 
to  be  the  basis  of  all  transactions,  and  that  in  all 
Courts  the  huhi-khata  of  Mahajiins  was  admitted  and 
received  as  trustworthy. 

At  a  proceeding  of  the  Court  held  on  the  12th  of 
September,  1839,  the  Vakeels  of  the  Defendant  and  the 
Plaintiffs  were  examined,  and  the  Court  declared  the 
onus  prohandi  in  the  suit  was  on  the  Plaintiffs,  and  it 
was  ordered  that  the  Plaintiffs  should  file  a  copy  of 
the  account  current  of  Rai  Bimscedhur  with  proofs  of 
the  items  therein  contained  ;  also  proof  that  in  Kooar 
Sumhiit  1891  (a.d.  1837)  the  father  of  the  Defendant 
promised  to  pay  the  money,  and  that  dealings  in  hoon- 
dies,  &c.,  existed  between  them. 

In  consequence  of  this  order,  the  Plaintiffs  filed  a 
copy  of  an  account  and  examined  witnesses.     The  ac- 
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count  thus  filed  commenced  with  the  year  Sumbiii 
1892  (a.d.  1835-6),  begimiing  with  an  item  of  Rs. 
34,245  14a.  to  the  debit  of  Rai  Bimseedhur.  At  a 
proceeding  of  the  Court  on  the  22nd  of  November^ 
1839,  the  Court  took  notice,  that  the  accounts  thus 
filed  were  not  chronologically  entered,  and  ordered 
that  an  account  current  of  the  above  sum  of  Rs. 
34,245  14a.  should  be  filed.  The  Plaintiffs  then  filed 
an  account  current  for  the  years  1889-1892  (a.d. 
1832-1835),  beginning  withabalance  of  Ks.  20,043 14a. 
to  the  debit  of  Rat  Bimseedhur. 

On  the  13th  of  Ajyril,  1840,  the  Court,  after  no- 
ticing that  although  the  Plaintiffs  had  brought  seve- 
ral witnesses,  they  had  not  produced  evidence  to  the 
items  in  the  account  current,  nor  had  brought  their 
buki-khata  into  Court  for  inspection,  it  was  ordered 
that  in  three  days  they  should  put  in  their  evidence 
to  prove  the  items  entered  in  the  account  current, 
and  also  should  prepare  abstracts  of  their  accounts. 

On  the  16th  of  April,  1840,  the  Plaintiffs  filed  a 
petition,  by  which  they  submitted  that  the  evidence 
already  put  in  was  sufficient  evidence  of  the  items, 
and  presented  the  original  account  books  ;  they  also 
alleged  that  Rai  Bimseedhur,  on  the  23rd  of  July, 
1831,  had  executed  a  rookah,  whereby  he  had  acknow- 
ledged a  balance  as  due  from  him  of  Es  20,401 
16a.  6p.  on  the  16th  of  March,  1831. 

By  orders  of  the  Court  made  in  September,  Octo- 
ber, and  Navernber,  1840,  Ameens  were  deputed  to  exa- 
mine the  books  of  the  Plaintiffs,  and  report  whether 
the  same  were  regularly  kept,  and  with  such  report 
to  send  an  abstract  of  the  several  kinds  of  items. 
Pursuant  to   these   orders,    on  the   5th  of   Fcbruarif, 
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1853.  1841,  the  Ameens  made  a  report  that  the  books  of  the 
Plaintiffs,  according  to  the  custom  Mahajimi,  were  in 
every  respect  true  and  trustworthy.  The  abstracts 
thus  furnished  contained  a  digest  of  the  items,  show- 
ing that  the  demand  of  the  Plaintiffs  was  principally 
constituted  of  sums  not  alleged  to  have  been  paid  to 
Rai  Bunseedhur  himself,  but  to  the  Plaintiffs'  father. 
Rajah  Putni  Jfiill,  and  to  other  third  parties,  for  which 
it  was  alleged  (though  not  proved)  that  Rai  Bunseed- 
hur  was  liable. 

After  soQie  interlocutory  proceedings  and  evidence, 


the  Court,  on 


the  12th  of  Juhj^    1841,   ordered  the 


case  to  be  tried  with  the  aid  of  Assessors  ;  who  having 
been  appointed,  they,  with  the  Court,  investigated  the 
case.  The  Assessors  were  of  opinion  that  the  state- 
ments in  the  plaint  respecting  the  accounts  were  un- 
satisfactory, and  that  a  supplemental  plaint  ought  to 
be  filed ;  and,  by  an  order  dated  the  2  3rd  of  May^ 
1842,  the  Plaintiffs  were  directed  to  file  a  supple- 
mental plaint  containing  an  abstract  of  the  accounts, 
that  it  might  be  seen  on  what  ground  the  account 
rested,  and  from  what  date  the  transactions  com- 
menoed,  and  under  what  dates  the  items  claimed  ap- 
peared. 

In  pursuance  of  this  order  the  Plaintiffs  filed  a 
supplemental  plaint  The  Defendant,  by  his  answer, 
insisted  as  before,  that  the  Plaintiffs'  own  accounts 
were  no  evidence  of  their  demand ;  that  the  other 
evidence  adduced  by  them  did  not  establish  their 
case,  and  was  unworthy  of  credit. 

On  the  28th  and  29th  of  Juljj,  1842,  the  Vakeels  of 
the  Plaintiffs  and  of  Defendant  were  further  examined 
\)Y  f]ip  f.^nurt     The   I'eneral   result   of   the   evidence 
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was,  that  the  Plaiiitifts  neither  proved  payment  by 
them  of  the  items  with  which  they  sought  to  charge 
Ral  Bunseedhurs  estate,  nor  established  his  liabilit)'  for 
such  items  if  really  paid  by  the  Plaintiifs.  The  evi- 
dence given  of  the  roohah  or  acknowledgment  of  the 
3rd  of  Jahj^  1831,  was  unsatisfactor}'. 

The  Assessors  differed  in  their  view  of  the  case. 
One  was  of  opinion,  that  ViiQ  Plaintiffs  had  entirely 
failed  in  proving  their  claim,  and  that  they  ought  to 
be  nonsuited  ;  the  other  two,  though  not  agreeing  in 
their  views,  gave  their  opinion  that  the  Plaintiffs  were 
entitled  to  recover. 

The  Z^7/«/^  Judge,  Mr.  Rivaz^  on  the  11th  of  Au- 
gust^ 1842,  decreed  in  favour  of  the  Plaintiffs  for  the 
amount  sued  for,  with  costs. 

The  Defendant  appealed  to  the  Sudder  Dewanny 
Coiu't  at  Allahabad^  urging  among  other  grounds  of 
appeal,  that  the  decree  was  invalid,  having  been 
adjudicated  by  the  Judge  on  the  day  of  the  Nag  Pun- 
chemee  vacation.  This  objection  was  held  fatal,  and 
the  Zillah  Court's  decree  was  reversed^  and  the  cause 
remitted  to  be  tried  de  novo. 

About  this  time  Red  Ram  Kishen,  one  of  the  Plain- 
tiffs, died,  and  the  proceedings  were  aftenvards  carried 
on  by  Rai  Sri  Kislien  only. 

The  suit,  having  been  transmitted  back  to  the  Zil- 
lah Court,  was  again  considered,  and  on  the  14th  of 
September,  1843,  Mr.  Rivas,  the  Jndge,  pronounced 
the  Court's  decree  in  favour  of  the  Plaintiff's. 

The  Eespondent  appealed  to  the  Sudder  Deivanng 
Adawlut  Iqy  \\iQ  Northwestern  Provinces.  At  this 
stage  of  the  proceedings  the  Ep^pondent  abandoned 
his  plea  to  the  want  of  jurisdiction,  and  desired  tha" 
the  case  should  be  decided  on  the  merits. 
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1853.  Tlie  appeal  was  tlicn  brought  before  the  full  Court, 

B\i  Sri  consisting  of  Messrs.  Benjamin  Taylor,  George  Poumey 
KisiiEN'  Thompson  and  James  Davison,  Judges  of  the  Sudder 
R,\.i  Hhri  Court,  in  accordance  with  the  provisions  of  the  Act, 
]^o.  II.  of  1843,  and  a  joint  decree  of  those  Judges-was 
pronounced  on  tJic  7th  of  April,  1 845,  which  reversed 
the  decree  of  the  Zillah  Court.  The  principal  grounds 
of  the  Court's  decree  were  thus  stated  : — "  The  Court 
are  of  opinion,  that  the  Plaintiff  has  failed  to  esta- 
blish the  natiu'e  of  the  dealings  between  the  parties, 
that  the  evidence  of  the  witnesses  to  Rai  Bunseedhur^s 
acknowledgment  of  the  debt,  at  Benares,  and  to  the 
'■khiW  (document),  admitting  that  he  was  indebted  to 
the  Plaintiffs'  father,  in  the  sum  of  Es.  20,400  15a.  6p., 
on  an  adjustment  of  accounts  up  to  1889,  is  totally 
unworthy  of  credit,  from  the  contradictory  and  con- 
flicting testimony  of  the  witnesses.  In  regard  to  the 
other  points  recorded  by  the  Judge,  the  Court  are  of 
opinion  that  the  entries  in  a  banker's  books,  unsup- 
ported by  an}^  proof  of  authonty  to  expend  the  sums 
on  account  of  the  person  from  whom  the  money  is 
claimed,  or  any  acknowledgment  by  him  of  the  balance, 
cannot  be  received  as  proof  against  him.  This  case 
w^as  tried  by  Assessors  in  the  Judges'  Court,  who  de- 
clare that  the  custom  prevailing  amongst  bankers  and 
merchants,  of  keeping  copies  of  letters,  fonvarding 
extracts  from  the  accounts  to  the  constituents  at  the 
various  periods  of  adjustment,  has  not  been  observed. 
One  of  the  Assessors,  on  the  above  and  other  grounds, 
considered  that  the  Plaintiff  had  failed  to  establish  his 
claim.  The  two  others  regard  the  claim  to  be  proved. 
On  an  inspection  of  some  of  the  items  of  the  account, 
it  is  shown  that  large  sums  have  been  paid  to  Rajah 
Palni  Midh  Plaintiffs'  father,  and  to  others  of  his  near 
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relatives  and  dependants.  There  is  no  authority  what- 
ever from  the  Defendant  or  his]' father  that"  the  sums 
should  be  paid  on  their  account,  neither  is  there  any 
acknowledgment  on  their  part  of  the  correctness  or 
otherwise  of  the  aocounts  said  to  have  been  trans- 
mitted by  the  Plaintiffs  to  them  at  various  times 
between  the  years  1867  and  1894  Sumhut^  al- 
though from  the  Plaintiffs'  books  it  would  appear 
that  the  accounts  had  been  adjusted  twenty-three 
times.  The  Court  is,  therefore,  of  opinion,  that  the 
Plaintiffs  have  totally  failed  to  establish  any  claim 
against  the  Defendant,  and  reverse  the  decision  of  the 
Judge." 

From  this  judgment  the  present  appeal  was  brought. 

The  sole  question  argued  was,  whether  there  was 
sufficient  evidence  to  substantiate  the  claim  of  the 
Appellant.  It  was  insisted  by  the  Appellant  that  en- 
tries in  bankers'  books,  accurately  kept  according  to 
the  custom  of  Mahajims^  ought  to  have  been  treated 
by  the  Sudcler  Court  as  conclusive  evidence,  accord- 
ing to  the  custom  of  merchants  in  IncUa^  of  the  actual 
balance  due,  independently  of  the  other  evidence,  con- 
sisting of  the  rookah  and  letters,  and  the  parol  proof 
of  acknowledgment  by  Rai  Bunseedhur ;  which  the 
Appellant  submitted  fully  proved  that  the  debt  claimed 
in  the  suit  was  due  by  the  Eespondent  to  the  Firm. 

Mr.  Roupell^  Q.C.,  Mr.  Forsytk,  and  Mr.  Maule, 
were  heard  in  support  of  the  appeal. 

Mr.  Wig  ram,  Q.C.,  Mr.  Llof/d,  Q.C.,  and  Mr. 
Edmund  F.  Moore,  appeared  for  the  Respon- 
dent, but  were  not  called  upon. 
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Judgment  was  dc4iYered  by 

The  Lord  Justice  Turner  : 

Their  Lordships  do  not  think  it  necessary  to  liear 
the  Kespondent  in  this  case. 

The  nature  of  the  case  between  the  parties  is  this. 
The  Plaintiffs  ai^  bankers,  and  they  biing  this  action 
against  the  Defendant  (the  Eespondent),  who  is  the 
son  of  a  deceased  customer,  for  the  purpose  of  reco- 
vering a  balance  which  they  represent  to  have  been 
due  to  them  at  the  time  of  the  death  of  that  customer, 
in  the  year  1838, 

This  question  has  been  fully  investigated  by  the 
SiutJer  DevKinny  Adaivlut,  and  the  Judges  of  that 
Court  have  arrived  unanimously  at  the  conclusion ^ 
that  the  case  made  by  the  Appellant  cannot  be  sus- 
tained. It  is  very  difficult,  of  course,  for  us  to  think 
of  reversing  the  unanimous  judgment  of  the  Judges  of 
that  Court,  who  had  greater  facility  and  better  means 
of  adjudicating  upon  questions  of  this  nature  than  we 
can  have  upon  the  simple  question  of  fact ;  and  unless^ 
therefore,  we  are  satisfied  by  clear  and  convincing 
proof  that  the  Judges  of  the  Court  below  have,  upon 
the  evidence  produced,  arrived  at  a  conclusion  inca- 
pable of  being  maintained,  according  to  the  case  which 
had  been  made  before  them,  it  can  hardly  be  expected 
that  this  Court  would  reverse  a  judgment  pronounced 
after  due  consideration  of  such  evidence. 

Now,  the  question  which  we  have  to  consider  here" 
is,  whether  the  Plaintiffs  have  or  have  not  proved  a 
balance  of  E,s.  42,416,  which  they  claim,  to  have  been 
actually  due  to  them  at  the  time  of  the  death  of  Itae 
Bimscedhur.     The  evidence   which  has  been  adduced 
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upon  their  part  may  be  classed  under  three  heads. 
The  first  consists  of  what  is  called  a  rookah^  or  an 
acknowledgment  of  a  balance,  said  to  have  been  signed 
by  Red  Bunseedlmr  ;  the  second,  the  letters  said  to 
have  been  written  by  Rai  Bunseedlmr  ;  and  the  third, 
of  the  parol  evidence  adduced  before  the  Court  for 
the  purpose  of  proving  admissions  by  Rai  Bunseedhiir 
of  the  amount  of  Es.  42,416  having  been  due  from 
him  for  the  balance  of  his  account  with  the  Plaintiffs. 

Now,  with  reference  to  the  rookah^  suppose  we  as- 
sume, for  the  present  purpose,  that  it  is  perfectly 
genuine,  the  Plaintiifs'  books  can  amount  only  to  an 
admission  of  the  balance  due  at  the  time  when  that 
rookah  was  signed  ;  and  it  will  amount,  therefore,  only 
to  an  admission,  that  on  the  3rd  of  Jidu,  1831,  the 
date  of  the  rookah,  Es,  20,450  were  due  from  Rai 
Biinseedhur  to  the  Plaintiffs  ;  that  of  course  is  no  evi- 
dence that  the  sum  of  Es.  42,416  was  due  at  the  death 
of  Rai  Biinseedhur,  seven  j'^ears  after  the  period  when 
the  rookah  was  signed  ;  therefore,  if  the  case  rested  on 
the  rookah  alone,  there  would  be  no  evidence  upon 
which  it  could,  be  said  that  the  conclusion  of  the 
Court  below  could  be  in  any  degree  impeached. 

Then,  upon  the  second  branch  of  the  Appellant's 
case,  some  letters  alleged  to  have  been  written  by  Tlai 
Bunseedhiir  are  put  in,  but  we  do  not  find,  upon  an 
examination  of  these  letters,  that  they  contain  any 
distinct  admission  of  any  exact  balance  due  from  him 
at  the  period  when  those  letters  were  written  ;  and 
supposing  even  that  they  had  contained  any  such  ad- 
mission, it  appears  that  those  letters  do  not  go  beyond 
the  period  of  1836,  two  years  before  the  death  of 
Rai  Bunseedhiir.  The  same  principle  that  applies  to 
the  rookah  applies  equally  to  the  admission  contained 
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in  those  letters,  even  if  those  letters  had  contained 
any  admission  of  an  ascertained  balance  due  from  Rai 
Bunseedhur.  The  documentary  evidence  wholly  fails 
to  prove  the  case  which  has  been  alleged  on  the  part 
of  the  Appellant,  and  the  Appellant,  therefore,  if  he 
can  maintain  his  case,  must  maintain  it  entirely  upon 
the  parol  evidence. 

Now,  looking  at  the  character  and  position  of  the 
witnesses  who  have  been  called  to  establish  the  ac- 
knowledgment, alleged  to  have  been  made  by  Rai  Bun- 
seedhur, in  the  year  1831,  all  of  whom  were  servants 
of  the  Appellant  ;  looking  also  at  the  fact  that  no 
account  appears  to  have  been  delivered  to  Rai  Bun- 
seedhur, at  the  period  when  those  admissions  were 
made  ;  it  seems  to  their  Lordships,  that  it  is  impos- 
sible, consistently  with  justice,  to  deal  with  those  ad- 
missions as  binding  upon  the  Respondent,  for  the 
purpose  of  establishing  a  debt  to  this  amount  as  due 
from  the  estate  of  Rai  Bunseedhur  at  the  period  of 
his  death.  It  has  been  very  truly  observed  by  Coun- 
sel in  the  argument  of  the  case  upon  the  part  of  the 
Appellant,  that  the  Plaintiffs  below  have  in  truth  pro- 
ceeded upon  the  assumption  that  their  books  would  be 
sufficient  evidence  for  them  to  establish  a  debt  against 
Rai  Bunseedhur'^ s  estate  ;  but,  of  course,  it  is  unneces- 
sary to  say  that  they  have  been  wholly  mistaken  in 
that  assumption,  and  that  these  books  could  not,  with- 
out further  proof,  be  used  in  evidence  as  against  Rai 
Bunseedhur ;  if,  therefore,  we  assume  these  letters 
and  these  books  to  be  in  all  respects  genuine,  those 
documents  would  not  be  sufficient  to  maintain  the 
Appellant's  case,  and  the  parol  evidence  is,  in  their 
Lordships'  judgment,  wholly  insufficient  for  that  pur- 
pose. 


ON    APPEAL    FROM    THE    EAST    IND1E3. 


445 


But,  in  thus  dealing  with  the  case,  their  Lordships 
consider  that  they  have  given  the  Appellant  a  very 
great  benefit ;  for,  looking  at  the  evidence  and  at  the 
circumstances  under  which  that  evidence  has  been 
brought  forward,  it  seems  to  their  Lordships  very 
difficult,  to  say  the  least  of  it,  to  consider  that  those 
documents  are  true  and  genuine  documents.  This 
action  was  founded  upon  the  banking  account ;  the 
Defendant,  (the  Respondent  in  the  present  case,) 
in  his  answer  to  that  action,  strictly  challenged  the 
Plaintiffs  (now  represented  by  the  Appellant)  with 
having  nothing  to  maintain  their  case  but  their  own 
books,  and  he  disputed  the  admissibility  of  those  books 
as  conclusive  evidence  against  him.  The  Plaintiffs, 
therefore,  must  then  have  been  fully  apprised  that  it 
was  necessary  to  bring  forward  evidence  confirmatory 
of  those  books,  that  occurred  in  the  year  1838,  but  it 
was  not  until  the  year  184]  that  these  documents,  the 
rookali  and  the  other  letters,  were  brought  forward  on 
the  part  of  the  Plaintiffs.  Xow,  none  of  the  witnesses 
that  have  been  produced,  have  in  any  manner  identi- 
fied the  documents ;  but  independent  of  that,  when  we 
examine  the  parol  evidence  upon  the  subject  of  the 
roohah,  it  appears  that  two  of  the  witnesses  who  were 
examined  upon  the  subject  differ  as  to  the  fact  by 
whom  that  roohah  was  written,  and  there  are  other  in- 
consistencies in  the  evidence.  Then,  again,  in  consi- 
dering whether  any  weight  can  be  possibly  given  to 
those  documents,  as  evidence  in  the  cause,  the  cha- 
racter of  the  witnesses  must  be  taken  into  account ; 
and  with  reference  to  several,  indeed  most  of  them, 
they  were  the  Plaintiffs'  servants  ;  and  one  of  whom, 
on  whose    evidence  the  Appellant's  Counsel  mainly 
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accounts  are  also  to  be  considered.  Now,  the  account 
which  is  furnished  on  the  part  of  the  Plaintiffs  con- 
tains, among  other  items,  a  very  large  number  of  items 
for  payments  made  by  the  Plaintiffs,  as  it  is  repre- 
sented, for  pensions  to  or  allowed  to  different  mem- 
bers of  the  family  of  Rajah  Putni  Mull ;  but  it  is  most 
singular  that  though  several  of  those  payments  were 
said  to  be  made  by  the  authority  of  Rai  Bunscedhur^ 
yet  proof  of  the  authority  to  make  the  payments 
wholly  fails,  except  as  it  is  proved  by  the  accounts. 
Independently,  however,  of  that,  it  appears  that  those 
payments  have,  ever  since  the  death  of  Rai  Bun- 
seedJmr,  been  continued  to  be  allowed,  and  to  be  en- 
tered into  the  banking  account  against  Rai  Bunseed- 
hur^s  estate. 

Looking,  therefore,  at  this  case  in  every  point  of 
view,  we  are  perfectly  satisfied  that  this  Court  cannot, 
with  any  reasonable  safety,  disturb  the  judgment  whicli 
has  been  arrived  at  by  the  Court  below,  and  this  appeal 
must,  therefore,  be  dismissed,  with  costs  («). 

(a)  Upon  the  question  of  the  admission  of  account,  or  banker's, 
books  as  sufficient  evidence  of  itself  of  a  debt,  see  Sorah-jee  Vacher 
Oanda  v.  Koonwur-jee  Manik-jee  (1  Moore's  Ind.  App.  Cases,  47) ; 
Bunsee  Dhun  Ximdeew.  Mirza  Mahnmed  *S7<w«/'(2  Ben.  Sud.  Dew. 
Eep.  271).  See  also  Macpher^on  '•  On  Civil  Procediu-e,"  p.  255. 
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lloEERT  Watson  -         -         -         -     Appellantj 

AND 

Sreemunt  Lal  Khan    -         -         -      Respondent* 

On  appeal  from  the  Suddcr  Dewanny  Adaivlut  at 
Calcutta. 

J_  HE  Eespondeiit  in  this  appeal  was  the  Plaintiff  in      "^^  jg^"^ ' 
the   oriarinal  snit,   Avhich  he  instituted  asrainst  Jolm       ^ ' 

^  '  *  The  right 

*  Present:   Members  of    the   Judicial   Committee, — The    Lord   sale  of  lands 
Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward  Ryan,  Knt.,  the   for  arrears  of 

Right  Hon.  Sir  John  Jervis,  Knt,  and  the  Lord  Justice  Turner.    G-overnment 
^  '  '  revenue  ex- 

tends not  only 
to  the  defaulting  i:)roprictor,  but  to  derivative  holders  under  him. 

Bj-  Ben.  Eeg.  XI.  of  1822,  sec.  30,  all  underleases  are  extinguished  by 
a  Government  sale  of  the  proprietor's  lands  for  arrears  of  revenue,  and 
an  auction  purchaser  takes  the  lands  clear  of  all  under-tenm-es. 

At  a  sale  by  Government  for  arrears  of  revenue,  the  Government  be- 
came purchasers,  and  afterwards  granted  a  lease  of  the  lands  for  a  terra 
of  years,  and  put  their  lessees  into  possession.  At  the  time  of  the  sale 
the  lands  were  subject  to  an  istimrary  lease.  No  suit  was  instituted  to 
reverse  the  sale,  but  the  Govei'nment,  some  time  afterwards,  in  conse- 
quence of  doubts  as  to  the  legality  of  the  sale,  offered  to  give  up  their 
rights  under  the  sale,  and  to  restore  the  lands  to  the  original  proprie- 
tors, subject  to  the  recognition  of  the  claims  of  their  lessees.  This  offer 
resulted  in  an  arrangement  between  the  Government,  the  original  pro- 
prietors, and  the  Government  lessees,  and  eventually  the  original  pro- 
prietors upheld  the  lease  to  tlie  Government  lessees  to  a  part  of  the  lands 
called  the  Jungle  Mehal,  for  a  term  of  years  at  a  reduced  rent.  In  a 
suit  by  the  istimrary  lessee  for  jjossession :  Held  (reversing  the  decree  of 
the  Sadder  Court)  that  by  Ben.  Eeg.  XI.  of  1822,  sec.  30,  the  istimrary 
lease  was  determined  by  the  sale  for  Government  arrears,  and,  that  the 
arrangement  by  which  the  lands  were  restored  to  the  proprietors,  sub- 
ject to  the  rights  of  the  Government  lessees,  was  in  the  nature  of  a  com- 
promise, and  not  such  an  unconditional  restur:ition  as  amounted  to  a 
reversal  of  the  sale,  and  the  consequent  revival  of  the  istimrary  lease. 
Aliter.  If  a  suit  had  been  brought,  and  a  decree  of  the  Court  made 
lor  the  reversal  of  the  sale. 

The  Eespondent,  not  having  appeared,  the  appeal  wa8,after  two  years. 
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Watson,  deceased,  Robert  Watson  (the  present  Appel- 
lant), and  Rajah  Ajoodhija  Ram  Khan,  and  others,   as 
Sreemunt    Defendants,    to   recover   possession   of   certain   lands 
Lal  Kha-v.    called  the  Hoodda  Satpateo  and  3Iouza  Barwa,  in  Zil- 
lah  Midnapore,  and  for  mesne  profits  and  interest. 

The  Eespondent  rested  his  title  to  these  lands  on 
an  htimrary,  or  perpetual  lease  at  a  fixed  rent,  granted 
in  the  year  1818,  by  Rajah  Mokiin  Lal  Khan,  a  former 
Zemindar,  to  the  Eespondent's  father,  in  the  bename 
(fictitious)  name  of  Kalee  Pershxd  Roy,  his  servant. 

It  appeared  that  the  Zemindar y  was,  in   1837,   in 
the  possession  of   Rajah  Ajoodhya  Lal  Khan  and  his 
brothers,  as  joint  proprietors,   they  having  succeeded 
by  inheritance,  as  co-heirs,  on  the  death  of  their  father 
Rajah  Mohan  Lal  Khan.     On  the  1st  of  September  in 
that  year,  in  consequence   of  arrears  of  revenue  due 
by  them  to  the   Government  of  Bengal,  in  respect  of 
the  land  revenue  payable  on  the  Zemindary,   the  Go- 
vernment put  up  the   Zemindary  for  sale  by  public 
auction,  under  the  provisions  of  Ben.   Eeg.   XI.   of 
1822.     No  purchaser  having  appeared,  the   Govern- 
ment,  by   their   Collector,   bid  for  and  became  pur- 
chasers thereof.     The  Government  afterwards  granted 
a  lease  of  the  lands  to  the  Appellant  and  his  brother, 
John  Watson,  for  a  term  of  twenty  years,  at  an  annual 
rent  of  Bs.  120,000.     The  lease  contained  several  con- 
ditions,  to  one  of  which  was  annexed  the  following 
note  : — "All  Ijaras  or  farms  granted  by  late  proprie- 
tors, and  all  tenures  created   since  the  decennial  set- 
set  down  for  hearing  ex  parte.     Before  tlie  hearing,  the  Eespondent  ap- 
peared, and  moved,  under  special  circumstances,  to  postpone  the  hear- 
ing for  six  months,  to  enable  him  to  lodge  his  case.     The  Judicial  Com- 
mittee put  him  upon  terms  of  having  the  appeal  heard  at  the  next  sit- 
ings ;  restraining  him  from  doing  anything  in  the  interval  to  the  preju- 
dice of  the  fund  in  the  Court  below,  and  with  pnyment  of  the  costs  ot 
the  application. 
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tlement,  not  coming  within  the  exceptions  specified  in 
sec.  30  (a)  of  Ben.  Reg.  XI.  of  1822,  have  been  an- 
nulled by  the  sale  of  the  estate,  and  may  be  set  aside 
by  the  settling  officer."  Messrs.  Watsons  entered  into 
possession,  as  lessees  of  the  Bengal  Government,  the 
auction  purchasers.  The  usual  notice  was  given  by 
the  Collector  for  the  farmers  to  produce  their  pottahs 
or  leases.  The  Respondent  having  claimed  as  a  lessee 
under  the  former  Zemindars  of  the  estates,  the  Appel- 
lant brought  a  suit  in  the  Court  of  the  Deputy  Col- 
lector of  Midnapore  against  the  Respondent,  and  the 
Collector  decided  that  the  lease  of  the  Respondent 
was  defeated  and  put  an  end  to  by  the  Government 
sale  for  arrears  of  revenue,  according  to  Reg.  XI.  of 
1822,  sec.  30,  and  his  decision  was  affirmed  upon 
appeal  by  the  Commissioners  of  Revenue. 

While  these  measures  were  being  adopted  by  the 
Revenue  authorities,  the  question  of  the  legality  of 
the  sale  came  before  the  Government,  by  whom  it  was 
determined  to  be  illegal,  and,  by  a  letter  of  the  Go- 
vernment, dated  the  24th  of  July^  1839,  it  was  ad- 
vised that  the  Zimindary  should  be  restored  to  the 
Zemindars.      In   this   letter   there  was   an   enclosure 
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(«)  As  the  decision  of  tliis  appeal  in  a  great  measure  tm-ned  upon 
this  section,  the  material  part  is  here  set  out: — "All  tenures  which 
may  have  originated  Tvith  the  defaulter  or  his  predecessors,  being 
representatives  or  assignees  of  the  original  engager,  as  well  as  all 
agreements  with  ryots,  or  the  Kke,  settled  or  credited  by  the  fii-st 
engager  or  his  representatives,  subsequently  to  the  settlement,  as 
well  as  all  tenures  which  the  first  engager  may,  under  the  condi- 
tions of  his  settlement,  have  been  competent  to  set  aside,  alter,  or 
renew,  shall  be  liable  to  be  avoided  and  annulled  by  the  purchaser 
of  the  estate  or  Mehal,  at  a  sale  for  arrears  due  on  account  of  it, 
subject  only  to  such  conditions  of  renewal  as  attached  to  the  teniu-e 
at  the  time  of  settlement." 
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referred  to,  as  an  exposition  of  the  views  of  Govern-' 
iiient  on  the  subject,  being  an  extract  from  a  letter 
from  the  Secretary  to  the  Government  of  India  to  the 
Secretary  to  the  Government  of  Benfjal^  under  the 
date  of  the  18th  of  July^  1839;  This  enclosure  stated 
as  follows  : — "  His  Honour  in  Council  concludes  that 
the  estates  must  be  restored  to  the  owners  in  every 
respect  free  as  it  was  before  the  sale,  the  under- 
tenants, of  course,  remaining  a«  they  were,  WaUoi'CB^ 
lease  being  set  aside,  which  the  President  in  Council 
conceived  could  onl}^  be  done  by  annulling  the  sale.- 
For  it  would  not  be  sufficient  to  restore  the  estate  to 
the  old  proprietors,  as  all  under-tenures  fell  with  the- 
sale,  and  there  might  be  some  difficulty,  where  there 
are  so  many  proprietors,  of  whom  many  were  minors,, 
in  completely  saving  these  tenures  otherwise  than  by 
the  annulment  of  the  sale.  The  President  in  Coun- 
cil, but  for  the  lease  of  Watsonh^  would  have  had  no- 
hesitation  in  immediately  annulling  the  sale,  under' 
el.  4,  sec.  3,  Peg.  XL  of  1822..  With  reference,  how- 
ever, to  the  peculiar  circumstances  of  the  case,  it 
would  be  preferable,  in  the  first  instance,  to  come  to 
an  ari-angement  with  Waisou,-  on  equitable  terms,  for' 
the  relinquishment  of  his  lease,  including  a  compen- 
sation for  any  title  or  loss  which  may  have  been  ac- 
tually secured  by  him  ;  after  such  an  arrangement  the 
sale  can  be  concluded  by  Government  without  diffi- 
culty. But  if  that  gentleman  should  prove  unreason- 
able, it  will  be  necessary  to  suggest  to-  the  late  pro- 
prietors to  institute  a  suit  in  Court  to  set  aside  the- 
iiale,  and  to  direct  the  Government  pleader  to  consent 
to  judgment  against  Government  as  purchaser.  But 
iit  is  desirable  to  avoid  this  expensive  process,  if  com- 
plete justice  to  all  parties  can  be  d^iie  otherwise..     In; 


Gm    ArPEAX    FHOM    THE    EAST   INDIES. 


'4:M 


■whatever  amount  the  restitution  may  be  accom-  '^'^"^• 
plished,  the  President  in  Council  conceives  that  it  Watson 
shoukl  be  full,  and  done  in  a  liberal  manner,  account-  sheexiunt 
ing  with  the  proprietors  for  all  mesne  profits,  after  L^l  Iuiak, 
deducting  the  revenue."  Difficulties,  however,  occur- 
red :  the  Appellant  and  his  brother,  when  applied  to 
by  the  Government  to  ascertain  whether  they  would 
•consent  to  the  restoration  of  the  Zemindar//  to  the 
Zemindars,  without  altogether  declining  negotiation, 
refused  to  consent  to  any  terms  which  would  have  the 
■effect  of  cancelling  the  sale  of  the  Zemindarg,  or  of 
altering  their  position  as  under-tenants  of  the  auction 
purchase.  A  negotiation  took  place,  from  which 
nothing  satisfactory  resulted.  By  a  letter  from  the 
Commissioner  of  Revenue  to  the  Superintendent  of 
Settlement  at  ili7(;//«c/-/?o/'tf,  dated  the  16th  of  December, 
1839,  after  an  expression  of  regret  that  the  matter 
was  not  likely  to  be  amicably  arranged  between  the 
parties,  it  was  stated  as  follows: — "If  an  amicable 
settlement  is  impracticable,  then,  on  payment  of  the 
arrears  of  Jumma,  all  right  and  interest  which  Govern- 
ment may  have  in  the  property  must  be  restored  to 
the  Zemindars,  upon  condition  of  their  abandoning  all 
claims  against  under-tenures  in  consequence  of  the 
sale.  Further,  the  Zemindars  must  be  informed  that 
the  Sadder  Board,  with  the  sanction  of  the  Govern- 
ment ©f  Bengal,  having  given  possession  to  Watson,  as 
a  tenant,  on  a  lease  for  twenty  years,  it  is  for  them  to 
choose  whether  to  institute  a  suit  for  the  annulment 
of  the  same,  on  the  ground  of  the  sale  being  invalid, 
or  to  accept  the  property  subject  to  Watson''s  lease." 
Some  further  correspondence  took  place  between  the 
parties,  when  the  Government  again  offered,  "  that 
the  Zemindars  have  the  option  of  receiving  the  estate 
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1854.  from  Government,  burtliened  with  Watson'' s  lease,  he 
Watsox  becoming  their  tenant,  and  thej  becoming  his  land- 
SREEifUNT  ^^^*^^5  *^^'  ^^  leaving  the  estate,  as  at  i^resent,  in  the 
Lal  Xha^^  hands  of  Government,  and  its  lessee,  Watson,  and 
filing  a  suit  to  set  aside  the  sale,  and  by  consequence 
the  lease,  which  suit  would  not  be  defended  by  Go- 
vernment. That  if  the  Zemindars  choose  the  former 
course,  they  must  first  pay  up  all  arrears,  and  bind 
themselves,  as  representing  auction  purchasers,  not 
to  proceed  against  any  under-tenants  under  Eeg.  XI. 
of  1812,  but  that  this  last  condition  was  in  no  re- 
spects to  interfere  with  the  powers  then  possessed  by 
Watson  under  his  lease  from  Government,  and  finally, 
until  Watson's  lease  was  duly  set  aside  by  a  decree  of 
Court,  the  Government  was  answerable  for  the  com- 
plete performance  of  every  one  of  its  conditions." 
These  letters  were  communicated  to  the  Zemindars. 
Ultimately  the  Watsons  agreed  to  surrender  the 
greater  portion  of  the  Zemindar//,  retaining  only  that 
portion  of  it  called  the  Jungle  Mehal,  on  the  terms 
that,  instead  of  paying  the  rent  of  Es.  120,000  an- 
nually, they  should  pay  a  reduced  sum  to  be  settled 
and  agreed  between  the  Zemindars  and  themselves, 
for  the  reduced  portions  to  be  retained  by  them. 

An  agreement  was  ultimately  executed  by  the  Go- 
vernment, the  Zemindars,  and  the  Watsons,  which  re- 
cited, that  the  Government,  as  a  favour,  restored  the 
Zemindarij  to  them,  upon  condition  that  the  farm  as 
settled  for  with  the  Watsons  was  to  be  continued ; 
that  whatever  rights  the  Government  had  acquired  in 
consequence  of  the  auction  purchase  of  the  Zemindarij 
were  to  be  conveyed  to  the  Zemindars,  and  the  Zemin- 
dars were  to  uphold  the  lease  of  the  Watsons  for  the 
Jangle  Mehal  for  twenty  years,  from  the  date  of  the 
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compromise,  in   the   same   manner  as   then  held  by        ^'■'•^•i- 
them,  taking  the  other  parts  into  their  possession.     A      Watson 
reduced  rent  ^Yas  agreed  upon  between  the  Zemindars    <;;reemuis't 
and  the  Watsons.  Lal  Kiian. 

On  the  4th  of  October^  1844,  the  Eespondent  insti- 
tuted the  present  suit  in  the  Court  of  the  Principal 
Sudder  Ayneen  of  the  District  of  Midnaporc^  against 
the  Appellant,  and  John  Watson,  since  deceased,  and 
Rajah  Ajoodhya  Ram  Khan,  Zemindar  of  Mldnwporc,  to 
recover  possession  of  Hoodda  Satpateo,  Moidgah  Bim- 
dava,  part  of  the  Jungle  Mehal,  retained  by  the  Ap- 
pellant and  his  brother,  under  the  lease  from  Govern- 
ment, together  with  the  sum  of  ^s.  47,292,  as  mesne 
profits  from  the  22nd  of  July,  1840,  the  date  when  the 
Watsons  were  put  in  possession.  The  Plaintiff  relied 
upon  an  isihnrary  lease,  dated  the  Gth  of  May,  1818, 
to  his  father,  in  the  name  of  one  Kalee  Pcrshad  Roy, 
from  Mohun  Lai  Khan,  the  father  of  the  Defendant, 
Rajah  Ajoodhya  Ram  Khun ;  and  the  plaint,  after 
alleging  that  the  Zemindary  had  been  sold  for  arrears 
of  revenue,  and  the  lease  to  the  Watsons,  his  ouster, 
and  the  compromise  before  mentioned,  prayed  that  the 
Plaintiff  might  be  put  in  possession  of  the  property  in 
dispute,  with  mesne  profits  from  the  time  of  disposses- 
sion. 

The  Appellant  and  his  brother,  by  their  joint  an- 
swer, insisted,  that  the  istimrary  lease  was  a  forgery, 
and  that  he  should  be  nonsuited  for  not  Jiaving  made 
the  Government  a  party  to  the  suit ;  they  moreover 
relied  upon  the  fact  of  the  Government  having  pur- 
chased the  estate  at  public  sale,  in  1837,  and  the  lease 
to  them  in  1838,  transferring  to  them,  as  lessees,  the 
Government's  rights  and  privileges  as  auction  pur- 
chasers, and  authorising  them   to  annul  all  contracts, 
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and  set  aside  all  incumbrances  imposed  upon  the 
estate ;  and  they  further  insisted,  that  although  the 
Government  subsequently  restored  the  estate  to  the 
Zemindars^  yet  that  the  sale  was  not  reversed,  but,  on 
the  contrary,  affirmed  ;  that  the  Government,  in  re- 
storing the  Zemindary  in  pity  to  the  Zemindars,  gave 
up  to  them  merely  those  rights  which  they  possessed 
as  auction  purchasers,  subject  to  the  lease  granted  to 
the  Appellant  and  his  brother,  which  was  to  be  up- 
held, and  that  they  as  a  favour  gave  up  to  the  Ze- 
mlmlars  all  but  the  Jungle  Melial,  which  they  had 
continued  in  possession  of  as  before,  as  lessees  of 
Government. 

Tlie  other  Defendant,  Rajah  Ajoodhja  Ram  Khan^ 
by  his  answer,  supported  the  Plaintiffs'  claim,  insist- 
ing that  ^Vatson  and  his  brother  had  no  power  to  evict 
the  Plaintiff  from  his  istimyary  property  ;  that  they  had 
only  a  right  to  receive  the  fixed  rents  during  the  term 
of  their  lease,  and  that  the  Defendants,  the  Watsons, 
had  no  pleas  to  urge  against  the  istimrary  property  of 
the  Plaintiff.  He  also  prayed,  that,  as  he  had  no  con- 
cern in  the  case,  the  Defendants,  Watsons,  being  per- 
sonally responsible,  he  might  be  exonerated  from  the 
claim  of  the  Plaintiff. 

The  pleadings  having  been  concluded,  and  evidence 
taken,  the  cause  was  heard  by  the  Principal  Sudder 
Ameen,  on  the  17th  of  November,  1846,  who,  by  his 
judgment  of  that  date,  dismissed  the  suit.  ^The  sub- 
stance of  the  judgment  was,  that  when  the  Zemin- 
dary  was  sold  for  arrears  of  Government  revenue, 
and  bought  by  Government,  the  settlement  of  the 
former  proprietors  was  set  aside,  and  that  when  the 
Defendants,  the  Watsons,  obtained  possession  of  the 
Zemindary,    the   rights    of   the   Plaintiff   fell    to   the 
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ground  ;  that  under  the  compromise,   by  which  the        i^o-i. 
Zemindanj  was  restored,   the  Defendants  held   a  lease      Watson 
of  the  Jungle  Mchal  for  twenty   years,  standing  in  the     skee'munt 
room  of  the  auction  purchaser,  having  a  right  in  every    ^-'^^  ivuAjr. 
way  to   set  aside  the   settlement  of  the  former  pro- 
prietors ;    and  ordered  the  suit  to  be  dismissed  :    and^ 
as  it  appeared  to  him  that  there  was  fraud  on  the  part 
of  the   Defendant,   Rajah   Ajoodhya  Ram   Khan^    h& 
directed  Messrs.  Watsons'  costs  to  be  paid  by  him. 

From  this  decree  the  Plainti:S  appealed  to  the  Sud- 
der  Deivanny  Adawltit  at  Caleutta.  The  appeal  came 
on  for  hearing  on  the  loth  of  Julu^  1848^  before  the 
full  Court,  consisting  of  Mr.  T.  Tucker,  Sir  Robert 
Barloiv,  Bart.,  and  Mr.  J.  HaivMns,  when  that  Court 
reversed  the  decree  of  the  Principal  Sadder  Ameen, 
The  material  part  ef  the  judgment  pronounced  on 
that  occasion,  after  holding  that  it  was  not  neces- 
sary to  make  Grovernment  a  party  io  the  suit,  as  the 
Plaintiff  had  sued  Messrs.  Watson  as  lessees  of  the 
Zemindanj,  and  not  of  the  Government,  proceeded 
as  follows  : — "  We  have  no  special  rule,  and  no  pre- 
cedent to  guide  us  ;  we  must,  therefore,  decide  upon 
the  equity  of  the  case.  The  ex-proprietors  declare 
the  sale  to  be  altogether  illegal  ;  the  purchaser  ad- 
mits that  it  is  so  ;,  and  both  these  parties,  together 
with  the  lessees  of  the  latter,  all  of  them  desirous  of 
avoiding  a  suit  in  Court,  meet  to  adjust  the  matter. 
Could  these  three  parties,  under  such  circumstanceSy 
legally  come  to  an  adjustment  aft'ecting  the  rights  of 
a  fourth,  absent  and  innocent  party  ?  By  a  sale  of 
an  estate  for  an-oars  of  revenue,  all  under-tenures 
created  after  the  Decennial  Settlement  are  ipso  facto 
void  ;  but  these  tenures  are  revived  on  the  reversal 
of  the  sale  by  a  Decree  of  Court.  A  Decree  of  Court 
wouldj  in  the  present  case,  have   protected   all  the 
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1851.  under-tenants  ;  and  the  terms  of  Watson^s  lease,  as  far 
Watsox  as  thoy  are  concerned,  would  have  been  altogether  a 
Sreeucxt  ^^^llit5^  Instead  of  resorting  to  a  Court  of  Justice, 
•li.lL  Khax.  and  in  order  to  avoid  this  expensive  process,  the  par- 
ties proceeded  to  an  adjustment  of  the  matter.  The 
Zemindars^  as  already  observed,  declare  the  sale  to  be 
illegal  ;  the  purchaser  directly  admits  that  it  is  so,  and 
the  lessees  by  implication  admits  the  same  ;  for  he 
is  a  party  to  the  transaction  which  involves  the  relin- 
quishment of  the  estate  by  the  purchaser  to  the  pro- 
prietors, and,  at  the  same  time,  surrenders  the  lease 
obtained  by  them  from  the  purchaser.  To  admit 
an  auction  purchaser,  on  the  ground  of  illegality  in 
the  sale,  to  restore  the  estate  to  the  proprietor  with- 
out the  intervention  of  a  Court  of  Justice,  and  to  re- 
store to  him  all  the  rights  and  privileges  of  an  auction 
purchaser,  is  to  add  another  to  the  shifts  and  expe- 
dients already  in  practice  among  landowners  for  the 
extinction  of  titles  created  by  themselves,  upon  the 
receipt  of  large  considerations  for  the  creation  of  them, 
and  to  jeopardise  by  an  evasion  of  the  law  the  rights 
of  the  holders  of  such  titles.  We  do  not  mean  to  say 
that  the  possessor  of  a  title  is  not  to  exercise  his 
rights  and  privileges  under  that  title,  because  there 
was  originally  a  defect  in  it ;  nor  do  we  mean  to  say 
that  an  existent  defect  in  the  conditions  of  a  sale  is 
to  deprive  the  auction  purchaser  of  his  rights  and 
privileges  as  such,  so  long  as  the  sale  is  not  contested. 
We  are  of  opinion,  however,  that  when  the  sale  is  ad- 
mitted by  the  purchaser  to  have  been  illegal,  and  he 
relinquishes  the  estate  to  the  ex-proprietors  by  an  ad- 
justment, which  is  had  recourse  to  in  order  to  avoid 
the  expense  of  a  Ia\v-suit,  such  adjustment  is  a  sub- 
stitute for  a  Decree  of  Court,  and  must  carry  with  it 
equal  force  for  the  protection  of  the  under-tenants. 
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Such  an  adjustment  is  not  a  re-conveyance  of  the  ^^54.                  j 

estate  by  a  fresh  sale,   but  an  abandonment  of  the  Watson                 j 

auction  purchaser's  title,   and  consequently  an  aban-  sreemun^ 

donment  of  his  rights  and  privileges  under   it.     For  Lal  Kuan.              j 

the  foregoing  reasons,  we  consider  the   Plaintiff  is  en-  i 
titled  to  hold  possession  of  his  under-tenure   against 

the  Defendants,  on  payment  of  the  stipulated  rents  ;  =i 

and  that  the  Principal  Sudder  Ameen^s  decision  must  j 

be  reversed  with  costs."  ' 

Against   this   decree   Messrs.    Watson  appealed  to  < 

the    Queen   in   Council.      Subsequent  to    the   adrais-  ' 

sion  of  the  appeal,   John    Watson  died.     The  Appel-  -] 

lant   filed  his  petition  of  appeal  in  December ,  1851,  ; 

and   lodged   his   printed   case ;    but,    as   no    appear-  ': 
ance  was  put  in  by  the  Eespondent,  the  Appellant, 

in  November^  1853,  set  down  the  appeal  for  hearing  28th  Nov.,             ^ 

ex  parte.  1853.*                 j 

Before   the   hearing,    the    Eespondent   put   in   an 

appearance,  and  applied,  upon  motion,  that  he  might  :\ 

have  six  months'  time  to  lodge  his  printed  case,   and  " 

that  in  the  meantime  the  hearing  of  the  appeal   might  ] 

be  postponed.     This  application  was  supported  by  an  , 
affidavit  of  the  Eespondent's  agent  in  England.,   who 

deposed  that  he  had  only  received  instructions  to  act  '- 
for  the  Eespondent  on  the   3rd    of   November,    1853, 
and   had  entered  an  appearance  on  the  7th  of  that 
month,  and  on  the  19th  had  obtained  the  draft  case 

from   the  junior  counsel,  but,  from  the   voluminous  J 

nature  of  the  proceedings,  he  believed  that  six  months'  i 

time  was    necessary   to    have    the    case    settled    and  3 

printed  ;  and  he  accounted  for  the  delay  by  stating,  .' 

*  Present :  The  Eight  Hon.  Dr.  Lushington,  the  Lord  Justice  ■ 

Knight  Bruce,  the  Eight  Hon.  Sir  Edward  Eyan,  Knt..   and  the  ; 

Lord  Justice  Turner.  ■ 
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that  it  arose  from  the  ignorance  of  the  Eospondent 
of  the  rules  and  procedure  of  the  Appellate  Court, 
and  not  from  any  wilful  or  culpable  neglect  on  his 
part.  An  affidavit  also  was  filed  by  the  Appellant's 
agent  in  opposition,  which  alleged,  that  the  Eospon- 
dent had  made  application  to  the  Court  in  India  to 
get  out  the  money  deposited,  and  that  he  had  taken 
no  steps  in  the  appeal,  and  that  he  believed  that  he 
was  anxious  to  delay  the  appeal,  in  order  to  obtain 
the  money  deposited  in  the  Court  below  to  abide  the 
appeal. 

Mr.  Palmer^  Q.  C,  in  support  of  the  motion. 
Mr.  Leith  opposed. 

The  Eight  Hon.  Dr.  LrsHiNGTON  : 

Great  delay  has  taken  j)lace,  and  their  Lordships 
cannot  allow  the  Eespondent  any  longer  extension  of 
time  than  February  next,  and  that  indulgence  must  be 
upon  terms  of  the  Eespondent  undertaking  not  to  do 
anything  in  the  interval  to  the  prejudice  of  the  Appel- 
lant, or  to  the  fund,  in  the  Court  below,  and  paying 
the  costs  of  this  motion. 


These  conditions  having  been  complied  with,  the 
aj^peal  now  came  on  for  hearing. 

Mr.  Wigram,   Q,.  C,  and  Mr.  Leith,  for  the  Ap- 
pellant. 

As  auction  purchasers,  the  Government,  by  Ben. 
Eeg.  XL  of  1822,  sec.  30,  became  entitled  to  hold 
the  Zemindary  discharged  of  the  Eespondent's  istim- 
rary  lease.  All  derivative  tenures  by  that  Eegulation, 
^^hich  originate  with  a  defaulter,  or  his  predecessors, 
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ihd 


are  liable  to  be  avoided  and  annulled  by  a  purchaser       ^^4^ 
of  an   estate  at  a  sale  for   arrears  of  revenue.     The      Watson 
Government,  in  this  case,   exercised  their  right,   by     sreejiunt 
granting  a  lease  to  the   Appellant  and  John    Watson  ;    Lal  Kuan. 
who  thereby  stood  in  the  place  of  the   auction  pur- 
chasers.    The  question  of  the  illegality  of  the  sale,  as 
assumed   in    the   judgment   of  the  Sadder  Deivanny 
Court,  was  in  truth  not  in  issue  in  the  suit.     It  was 
neither  proved  or  admitted  by  the  Appellant,   or  his 
brother,  John  Watson.     There  was,  indeed,  no  ground 
to  impugn  the  validity  of  such  sale.     The  restoration 
of  the  Zemindar))  by  the   Government  to  the  Zemin- 
dars was  on  the  express  condition  that  their  lessees' 
title  to  the  Jungle  Melials  should  be  upheld.     It  was 
the  result  of  an/  ari-angement  between  the  lessees,  the 
Government,  and  the  Zemindars^  to  keep  in  force  .the 
lease    of   Messrs.    Watson^    so   far   as    respected    the 
Jungle  Mchals^  and  their  right,  by  virtue  of  Eeg.  XI. 
of  1822,  to  hold  the  same  discharged  of  any  claim  on 
the  part  of  the  Eespondent  as  istimrary  lessee.     It 
was  a  matter  of  favour  by  the  Government  to  restore, 
and  the  arrangement  they  insisted  on,  and  to  which  the 
Zemindars  agreed,  must  be  viewed  as  a  compromise. 
The  proper  party  to   question  the  sale  was  the  Zemin- 
dars^ not  their  lessee.     The  Respondent,   however,   is 
entitled  to  no  indulgence  ;  he  stood  by  and  delayed 
bringing  forward  his  claim  until  the  arrangement  for 
restoration  on  those  terms  was  concluded.  He  is,  more- 
over, concluded  by  the  proceedings  which  were  had  in 
the  original  suit  respecting  his  title  before  the  Collector. 

Mr.  Forsyth,  for  the  Respondent. 

The  principal  enunciated  in  the  judgment  of  the 
Court  below,  that  the  rc-adjustment  was  not  a  re-con- 
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Watson  auction  purchasers'  title  and  of  Messrs.  Watsons^ 
g  ^-  ,  rights  and  privileges,  was  quite  correct,  and  such  as  a 
Lal  Khan.  Court  of  Equity  would  uphold.  The  sale  of  the  ^e- 
mindary  for  arrears  of  Government  revenue  was  ille- 
gal, and  that  fact  was  not  disputed  by  the  Govern- 
ment. The  arrangement  entered  into  between  the 
Watsons  and  the  ex-proprietors,  with  the  sanction 
and  the  recommendation  of  Government,  in  order  to 
avoid  the  expenses  of  a  law-suit,  was  equivalent  to  a 
Decree  of  the  Court  reversing  the  sale,  and  carried 
with  it  equal  force  for  protection  of  the  rights  of  the 
under-tenant ;  and,  consequently,  the  Watsoiis  had  no 
right  to  withhold  possession  of  the  estate  fi'om  the 
Eespondent,  the  istimrary  lessee.  The  legal  effect 
of  the  invalidation  of  the  sale  being  to  put  all  parties 
in  statu  quo^  and,  therefore,  the  Eespondent's  lease 
remained  in  force,  and  the  lease  granted  by  Govern- 
ment to  Messrs.    Watson  became  void. 

Mr.  Wigram,  in  reply. 
The  Lord  Justice  Turner  : 

This  case  comes  before  their  Lordships  upon  an 
appeal  from  the  Sudder  Dewanny  Adawlut,  that  Court 
by  its  decree  having  established  a  perpetual  lease  in 
favour  of  the  Eespondent  in  the  lands  which  are  in 
question  in  the  cause. 

These  lands  appear  to  have  been  originally  the 
property  of  Rajah  3Iohim  Lal  Khan^  who,  in  the  year 
1818,  granted  a  perpetual  lease  of  them  in  favour  of 
the  Eespondent's  father,  under  whom  he  claims. 

It  appears  that  in  the  year  1837  the  Government 
revenue  had  fallen  into  arrear,  and,  in  consequence  of 
that  arrear,  a  sale  of  the  lands  took  place,  for  the  pur- 
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pose  of  satisfying  the  Government  revenue,  and  upon        18j4. 
that  sale  the  Government  became  the  purchasers  of      Watsox 
these  lands,  and  the  sale  to  the  Government  v\'as  fully    o     *' 
confirmed  according  to  the  Eegulations  in  that  behalf   Lal,  Kuan. 
provided. 

The  sale  having  been  confirmed,  the  Government 
granted  a  lease  of  the  lands  for  a  term  of  twenty 
j^ears  to  the  present  Appellant  and  his  brother,  to 
whose  'rights  the  present  Appellant  has  succeeded  ; 
and  the  e:ffect  of  these  transactions  was,  that  there 
having  been  a  confirmahcn  of  the  sale  made  for  the 
purpose  of  satisfying  the  Government  revenue,  the 
Government  acquired  a  title  to  those  lands  under  tho 
Eegulations,  subject  only  to  be  impeached,  according 
to  the  provisions  which  are  made  in  the  Regulations, 
by  a  suit  b}^  parties  having  a  right  to  impeach  the 
same. 

Some  questions  has  been  raised  in  the  course  of  the 
argument,  upon  the  point  "whether  the  right  to  im- 
peach the  sale  belonged  simply  to  the  original  pro- 
prietors of  the  land,  or  whether  it  also  extended  to 
parties  claiming  under  those  "proprietors,  or  having 
estates  under  those  proprietors  antecedently  to  tlie 
sale  having  been  made.  But  their  Lordships  have  no 
doubt-  upon  that  question,  that  the  right  to  impeach 
the  sale  given  by  the  Eegulations  was  not  merely 
to  the  original  proprietors,  but  to  parties  having 
estates  derived  from  those  proprietors  antecedently 
to  the  sale  being  made. 

The  title  of  the  Government,  therefore,  under  the 
sale,  being  valid,  subject  only  to  its  being  impeached 
by  a  suit,  the  title  of  the  lessees  under  the  Govern- 
ment became  equally  valid,  subject  only  to  the  same 
liability  to  be  impeached  by  parties  having  an  interest 
in  the  lands  antecedent  to  the  sale  which  was  made. 
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It  appears,  that  some  time  after  the  sale  had  taken 
place,  the  Government  became  sensible  that  the  sale 
was  not  a  valid  sale.  It  does  not  appear,  however, 
that  there  was  any  admission  that  the  sale  Avas  in- 
valid, which  would  have  bound  the  Government  in 
any  proceeding  taken  against  them,  and.  much  less 
does  it  appear  that  any  admission  of  the  invalidity  of 
the  sale  was  made  by  the  Watsons,  who  claimed  under 
the  lease  granted  to  them  by  the  Government. 

The  result,  however,  of  the  proceeding  appears  to 
have  been,  that  the  Government,  being  sensible  that 
the  sale  was  not  a  valid  sale,  were  desirous  of  coming 
to  an  arrangement  vrith  the  original  proprietors  of  the 
estate,  and  for  the  restoration  of  the  estate;  but  the 
position  of  the  Watsons,  the  lessees  under  the  Govern- 
ment, created  an  impediment  to  the  estate  being  ab- 
solutely restored.  The  eifect,  however,  was,  that  a 
negotiation  took  place  between  the  Government,  the 
original  proprietors,  and  the  Watsons,  the  lessees, 
under  which  terms  were  to  be  settled  for  the  pur- 
pose of  restoring  the  estate  to  the  original  proj)rietors, 
due  regard  being  had  to  the  claims  of  the  Watsons, 
the  lessees.  Xow  Messrs.  Watson,  it  appears,  were 
not  desirous  of  retaining  their  right  under  the  lease 
to  the  whole  of  the  property  which  had  been  leased 
to  llicm  by  the  Government,  but  they  were  desirous 
of  retaining  their  right  to  a  portion  of  the  property 
which  was  called  the  "  Jungle  Mchals  ;"  accordingly, 
the  arrangement  resulted  in  this,  that  the  Watsons^ 
right  under  the  lease  in  the  Jmiffle  MeJials  was  to  be 
maintained,  but  that  their  right  in  the  other  property 
comprised  in  the  lease  was  to  be  restored  or  given  up 
to  the  original  proprietors,  and  all  the  rights  of  the 
Government  were  also  to  be  given  up  to  them. 

That  arrangement  was  accordingly  made,   and  the 
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Watsons  took  a  new  lease  of  the  Junr/le  Mchdls  from 
the  original   proprietors  in   consequence,  at  a  reduced 
rent.     The  Eespondent,  whose  riglit  was  founded  on    c^i.Eg^uNT 
an   antecedent  perpetual  lease   granted  by   a  former   Lal  Khan. 
Zemindar^  does  not  appear  to  have  been  any  party  to 
this  arrangement,  and,  having  been  no  party  to  this 
arrangement,   he   institutes  the  present  suit  for  the 
purpose  of  displacing  the  lease  held  by  the  Watsons 
under  the  arrangement  made  with  the   Cxovernmeut 
and  the  original  j^roprietors,  and  for  possession  under 
his  istimrary  lease,  with  mesne  profits.     At  the  hear- 
ing  of  the   suit,   the   S udder   Ameen   was   of   opinion 
that  the   Plaintiff's  title  had  been   displaced  by  the 
original  sale  to  the   Government,  and  dismissed  the 
suit.     That  decision  became  the   subject  of  an  appeal 
to  the  Sudder  Dewanny  Admvlut,  and  that  Court  re- 
versed the  Decree  of  the  Sudder  Ameen,  establishing 
the  perpetual  lease  in  favour  of  the  Eespondent,  set- 
ting  aside   the  lease   to  the    Wafso?is,  and  decreeing 
the   Eespondent  possession,  with  mesne  profits  from 
the  time  when  the    Watsons  became    entitled  under 
their  lease. 

The   question   before   us  is,   whether  that  Decree 
ought  to  be  maintained  or  not. 

Now,  the  first  consideration  is,  how  does  this 
matter  stand  ?  There  can  be  no  doubt  that,  pj'imd 
facie,  according  to  Eegulation  XL  of  1822,  the  Ap- 
pellant is  entitled,  because  the  effect  of  that  Eegula- 
tion is,  that  on  the  Government  revenue  falling  into 
arrear,  and  a  sale  made  by  the  Government  for  the 
purpose  of  satisfying  that  arrear,  not  only  is  the  estate 
of  the  original  proprietors,  which  has  been  sold,  dis- 
placed, but  all  under-tenures  founded  on  that  estate 
is  also  liable  to  be  avoided  and  amauUed. 

Some  argument  might  turn  upon  the  question  of 
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Watso:^      yond  all  question,  if  proper  steps  were  taken  for  the 

S^^EEMUNT    P^^ip^se  of   avoiding  and  annulling  the  under-tenures, 

Lal  Khais'.    those  under-tenures  could  not  stand  as  against  a  bond 

fide  sale  made  by  the  Government  for  the  purpose  of 

satisfying  the  arrears. 

Prima  facie^  therefore,  the  case  made  on  the  part 
of  the  Appellant  aj)pears  to  be  perfectly  right  and 
correct ;  and  it  rests,  therefore,  on  the  Respondent  to 
displace  the  posi-tion  of  the  Appellant,  and  to  show 
that  the  lease  which  has  been  granted  to  Messrs. 
Watson  cannot  be  maintained  against  his  (the  Re- 
spondent's) perpetual  lease. 

Kow,  the  Respondent  might  no  doubt  have  sued 
for  the  purpose  of  setting  aside  the  sale,  and  conse- 
quently the  lease  which  was  granted  to  the  Watsons  ; 
but  no  proceedings  have  been  instituted  by  him  for 
that  purpose.  The  grounds  on  which  it  is  said  that 
the  title  of  the  Appellant  cannot  be  maintained,  and 
which  have  been  argued  upon,  are  these  : — first,  that 
the  Appellant,  by  the  effect  of  the  arrangement  made 
with  him  and  his  brother  and  the  Government,  has 
placed  himself  in  the  position  of  a  mere  under-lessee 
of  the  original  proprietors,  and,  therefore,  subject  to 
the  right  of  the  perpetual  lessee  derived  under  the 
perpetual  lease  antecedent  to  the  lease  of  the  Appel- 
lant ;  and,  secondly,  it  is  said  that  the  Appellant  has 
been  so  mixed  up  in  the  compromise  which  was  en- 
tered into  between  the  Government  and  the  proprie- 
tors, that  it  is  not  now  competent  to  him  to  impeach 
the  title  of  the  Respondent  under  the  perpetual  lease 
thirdly,  it  is  said,  that  according  to  the  terms  of  the 
Regulations,  the  Appellant  had  no  right  to  avoid  the 
perpetual  lease,  or  that,  if  he  had  a  right  to  avoid,  he 
has  not,  in  fact,  avoided  it. 


ON    APPEAL    FROM    THE    EAST    INDIES.  405 

ISTow,  with  regard  to  the  first  question,  that  the  I'^-^-i 
Appellant  has  placed  himself  in  the  position  of  an 
under-lessee,  their  Lordships  think  upon  the  whole 
of  the  arrangement  between  these  parties,  it  is  per- 
fectly clear,  that  it  was  the  intention  of  all  parties  by 
that  arrangement,  that  the  right  of  the  Watsons  in  re- 
spect of  the  lease  granted  to  them  by  the  Government 
should  be  maintained.  It  was  a  compromise  between 
the  Watsons,  the  Government,  and  the  original  pro- 
prietors ;  and  part  of  the  terms  expressly  stipulated  by 
the  Watsons  throughout  were,  that  their  original  title 
under  their  lease  should  be  maintained  as  to  the  Jungle 
3Iehals,  and  their  Lordships  do  not  think  that  the  coun- 
terpart of  the  lease  executed  by  the  Watsons  to  the 
original  proprietors  had  the  effect,  or  was  an  arrange- 
ment which  placed  the  Watsons  in  a  position  directly 
contrary  to  that  in  which  it  was  expressly  stipulated 
they  should  be  placed,  and  for  which  that  very  instru- 
ment itself  was  prepared. 

On  the  next  ground,  whether  the  Appellant  has 
been  so  far  a  party  to  these  proceedings  as  to  be 
estopped  from  disputing  the  title  of  the  Eespondent, 
the  same  arguments  that  apply  to  the  first  point  also 
apply  to  this.  It  is,  in  truth,  a  question  of  com- 
promise and  arrangement  between  these  parties.  No 
right  which  the  Eespondent  may  have  had  by  this 
proceeding  to  impeach  the  title  of  the  Appellant  de- 
rived under  the  sale  was  in  any  degree  affected  by 
that  arrangement,  and  their  Lordships,  therefore,  do 
not  think  there  is  anything  in  that  arrangement  which 
could  affect  the  title  of  the  Appellant,  and  render  it 
incumbent  on  him  to  submit  to  the  lease  which  had 
been  granted  to  the  Eespondent. 

Upon  the  last  point,  which  is  a  simple  question 
whether  the  Appellant  had  a  right  to  avoid  the  lease 
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1854.        if  sufficient  measures  were  taken  to  avoid  it,  it  seems 
Watson     that  the  terms  of  Eegulation  XI.  of  1822,  sec.  30,  are, 
Sreeiiunt    ^^^^  ^^  ^^^^^  ^^  liable  to  be  avoided  or  annulled  by  the 
Lal  Kha^'.   purchaser  of  the  estate.     The  Watsons  must  be  consi- 
dered as  the  purchasers  within  the  meaning  ,of  that 
Eegulation,  and  it  is  perfectly  clear,  upon  the  whole 
of  the  proceedings  in  the  suit,  that  the   proper  means 
have  been  taken  for  the  purpose  of  avoiding  it,   in 
the  proceedings  which  were  taken  by  them  before  the 
Collector,  to  which  the  Eespondent  was  a  party,   for 
the  purpose  of  setting  aside  the  lease. 

The  Court  below,  in  giving  judgment  on  these 
points,  appear  to  have  proceeded  mainly  upon  two 
grounds  :  first,  that  the  rights  of  an  absent  party,  who 
was  no  party  to  the  compromise,  must  of  course  be 
regarded.  The  Court  below  does  not  seem  to  have 
considered  that,  in  truth,  all  the  right  of  that  party 
was  merely  to  institute  a  suit  for  the  purpose  of  setting 
aside  the  sale  which  had  been  made  to  the  Govern- 
ment, and  the  lease  which  had  been  granted  under 
that  sale.  The  Court  below  seems  also  to  have  pro- 
ceeded upon  some  notion  of  an  abandonment  by  the 
Watsons  of  their  title  under  their  lease,  but  it  is  per- 
fectly clear  upon  the  evidence  in  this  case,  that  if  there 
was  any  abandonment  at  all,  it  was  an  abandonment 
upon  terms,  and  that  the  Eespondent,  if  he  adopted 
the  abandonment,  must  also  adopt  the  terms  on  which 
that  abandonment  was  made. 

Their  Lordships,  therefore,  think  that  the  decree  of 
the  Sudder  Deivanny  Court  cannot  be  maintained ; 
and  the  effect  will  be,  to  reverse  the  decree  of  that 
Court,  of  the  13th  of  July^  1848,  and  restore  the 
original  decision  of  the  Principal  Sudder  Ameen  of  the 
17th  of  November,  1846. 

The  Defendant,  Eaiali  Ajoodhja  Ram  Khan,  was 
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ordered  by  the  Sudder  Ameen  to  pay  the  costs.     Their        1854. 
Lordships  do  not  disturb  that  part  of  the  decree.     The     Watson 

Eespondent  will  have  to  pay  the  costs  of  the  appeal  sreejiunt 

from   the   Principal   Sudder   Ameen    to    the    Sudder  LalKuax. 
Dezvanny  Court,  but  no  costs  of  appeal  in  this  Court. 


The  Government  of  Bengal         -     Appellanis, 


AND 


!N'awae  Jafue  Hossein  Khan         -     Eespondent* 

On  appeal  from  the  Sudder  Dewamiy  Adazvlut  at 
Calcutta, 


HIS  appeal  arose  out  of  a  claim,  on  the  part  of  3rd,  4th,  eti, 

7th,  13th  & 


T 

Burhit-oon-Nissa  Begum^  grandmother  of  the  Respon-    ist'h  Feb 
dent,   to  be  put  in  possession,   at  a  fixed  jumma^   of       if^ll, 
certain  JSiimuk  sayer  mehals  (Saltpetre  duty  estates)    .  Eesump- 
in   Peryimnahs,  Suresa  and  Kusma,   in  the   District  vemment  of 

Numuk  sayer 

*  Present :   Members   of  the   Judicial   Committee, — The  Lord  -qqI-^-q  a\j^-^ 

Justice  Knight  Bruce,  the  Eight  Hon.  Sir-  Edward  Eyan,  Knt.,  the  estates)  up- 

Eight  Hon.  Sir  John  Jervis,  Knt.,  and  the  Lord  Justice  Turner.        ^^^^  '■  ^^^ , 

sunuds of  the 

Soobadar  of 

Bahar,  the  ruling  power  previous  ^o  the  Company's  accession  to  the 

Dewanny,  purporting  to  grant  this  Government  revenue  as  mocurrery 

istimrary,  at  ;i  permanent  fixed  rent,  being  declared  forgeries. 

Qucere. — "\'VTiether  the  Ninnuk sayer  melials,  being  a  sayer  right,  was  not 
whoUy  aboHshed  by  Ben.  Eeg.  XXVII.  of  1 793,  and  the  Bengal  Govern- 
ment, in  their  Sovereign  character,  had  not  an  absolute  right  to  resume. 

The  settlement  by  the  Government  "wdth  a  proprietor  of  the  soil,  luider 
the  Decennial  Settlement,  made  perpetual  by  Ben.  Eeg.  VIII.  of  1793, 
relates  to  land  revenue  only,  and  not  to  sayer  duties  claimed  by  a  party 
not  a  land  proprietor. 

iSsmhh. — The  word  "7nocurrery,^'  in  a  sunud,  does  not  necessarily  im-. 
port  "perpetuity." 


KHA^^ 
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1854.        of  TirJioot^  Bengal^  which  were  resumed  by  the  Bengal 

TheBexgal  Government  in  the  year  1817. 

Go\EuxMEM        r|7j^g  nature  and  tenure  of  the  NumuJc  sayer  mehals, 

Nawab      and  the  mode  in  which  the  K'ative  Governments  origi- 
Jafuk  ,  ^ 

HossEiN  nally  collected  or  granted  this  revenue,  and  the  facts 
and  evidence  in  the  suit,  are  elaborately  detailed  in  the 
judgment.  The  following  is  a  short  statement  of  the 
facts  of  the  case  :— 

TheEespondent,  Nmvah  Jafur  Hossein  Khan^  alleged, 
that  in  the  year  1736,  his  great  grandfather,  Khtoajah 
Uhd-ool-GJiimee^  became  entitled  to  the  mehals  in 
question,  under  a  sunud  or  grant  from  the  then  Nasim 
of  Behar  to  himself  and  his  posterity,  at  a  fixed  juimna 
of  Es.  2,101.  la.,  and  that  under  that  grant  his 
great  grandfather,  Khivajah  Mahomed  Sumee^  his  great 
grandmother,  Mussumat  Behee  Sifut,  and  his  grand- 
mother, Biirkut-oon-Nissa  Begum,  successively  held 
the  property  at  that  jiimma  down  to  its  resumption 
by  Government. 

It  appeared  that  Khwajah  Mahomed  Siimee  died 
some  time  between  the  years  1794  and  1799  ;  that 
Behee  Sifut  died  about  1805-6,  and  that  Burkut-oon- 
Nissa  Begum  died  about  1816-17.  Upon  her  death, 
the  Board  of  Commissioners  caused  an  inquiry  to  be 
instituted,  which  led  to  the  resumption  of  the  pro- 
perty by  Government.  On  the  occasion  of  this  in- 
quiry, Noor-ool-Hiisun  Khan,  the  sou  of  Burkut-oon- 
Nissa  Begum,  represented  himself  as  entitled  to  the 
property  at  the  fixed  jumma  of  Es.  2,101.  la. ;  but 
he  produced  no  sunud  in  support  of  his  title.  The 
documents,  however,  eventually  produced  by  him,  and 
the  records  in  the  possession  of  Government,  dis- 
closed the  following  facts  : — With  respect  to  Suresa, 
they  showed  that  the  jumma,  instead  of  having  been 
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fixed,  was  constantly  varying  from  the  year  1733  i^^-*- 
clown  to  1780  ;  that  at  that  time  the  jumma  of  three-  The  BExoAr, 
fourths  of  the  mehal  in  Siiresa  was  Es.  1,3<31  ;  that  in  ^"^™"^^''''^ 
1783  to  1791,  the  jumma,  in  respect  of  these  three-  ^awab 
fourths,  was  entered  in  the  name  of  K/nvajah  MaJio-  nossEiN- 
med  Sumee  ;  i\mi  in  1799  and  1803,  the  Wko,  jummci^ 
in  respect  of  these  three-fourths,  was  entered  in  the 
name  of  Belee  Sifut  ;  that  the  other  one-fourth,  in  tlie 
j^ear  17G5,  belonged  to  Bahoo  Doorghijjj  Sing^  and 
afterwards  to  Bahoo  Sunijijeet  Sing,  and  was  in  the 
year  1803  resumed  by  Government ;  and  that  in  the 
year  1803-4,  the  whole  of  the  mehal  in  Siiresa  was 
entered  in  the  name  of  Behee  Sifut,  at  Es.  1,809,  at 
which  amount  the  jumma  subsequently  continued. 
And,  with  respect  to  Kusma,  the  documents  showed 
that  the  jumma  constantly  varied  from  the  year  1760  ; 
that  the  property  formerly  belonged  to  3Iaharajah 
Lai  Bullam,  and  was  resumed  by  Gfovernment  about 
1799,  and  that  in  that  year  the  jumma  first  became 
Es.  292.  Ip.,  and  in  1803  was  paid  at  that  rate  in  the 
name  of  Behee  Sifut.  It  also  appeared,  that,  on  the- 
death  of  Behee  Sifut,  the  name  of  BurJciit-oon-Nissa 
was,  on  the  2nd  of  Julg,  1806,  entered  on  the  records 
at  the  jicmma  of  Es.  1,809.  ]2a.  as  to  Suresa,  and 
Es.  292.  la.  as  to  Kusma.  The  result,  therefore,  was, 
that  it  was  only  from  the  year  1803  that  the  mehals 
in  Siiresa  and  Kusma  appeared  to  have  been  held 
together  at  the  jumma  alleged.  It  also  appeared  by 
the  Government  records,  that  although  in  1786-7 
and  1793-4  the  sunuds  of  the  Mocurrerydars  of  the 
District  had  been  called  for  by  the  authorities,  and 
copies  of  the  sunuds  had  been  kept  in  the  Govern- 
ment Office,  no  copy  of  any  sunuds  relating  to  the 
mehals   in   question  was   to   be  found  there.     These 
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1854.       circumstances  appeared  to  negative  the  supposition  of 

The  BEiS-GAx  an  ancient  grant  of  the  mehals  in  Suresa  and  Kusma 

io\ERNMEj,T  ^^  ^  ^x.Q(\.  jumma,  to  the  ancestor  of   Noor-ool-Husun 

Nawab      Xhan,     It  was  also  a  known  circumstance,   that  on. 

«J  AFUR  ^  ' 

HossEii^  the  occasion  of  the  Decennial  Settlement  (which  was 
afterwards  made  perpetual]  the  saltpetre  mehals  in 
Tirhoot  had  not  been  included.  And,  as  the  pro- 
bability appeared  to  be,  either  that  there  was  no  right 
to  the  mehals  in  Noor-ool-Husim  Khan,  or,  that  if 
there  was  any  such  right,  that  there  was  at  all  events 
no  right  to  hold  the  mehals  at  the  fixed  jumma  alleged,^ 
but  that  Government  were  entitled  to  assess  them  in 
the  ordinary  manner,  the  Government  resumed  the 
mehals. 

On  the  3rd  of  SeiJtemler^  1818,  a  plaint  was  filed 
in  the  name  of  Burkut-oon-Nissa  Begum  against  the 
Government,  in  the  Patna  Provincial  Court,  for  pos- 
session of  the  Numiik  sayer  mehals^  which  she  claimed 
to  be  entitled  to  under  a  grant  from  former  Nazims  to 
Khwajah  Ubd-ool-Ghimee^  at  the  fixed  assessment  of 
Es.  2,101.  la. 

Before  the  answer  was  put  in,  the  claimant  produced 
a  sumid  from  Zyn-ood-deen  Ahmud  Khan  to  Khivajak 
Uhd-ool-Ghunee^  of  Pergimnah,  Suresa.  This  sunud^di^ 
to  Khwajah  Uhd-ool-Ghunee  to  be  held  as  "  ha  far- 
zundan^''  and  Government  took  the  opinion  of  the 
Mahomedan  law-ofiicers  as  to  meaning  of  that  term  ; 
and  their  answer  was  to  the  effect,  that  the  claim  was 
invalid,  as  no  one  could  claim  the  mocurrery  after  the 
death  of  Khtvajah  Udd-ool-  Ghunee.  The  Collector  of 
Tirhoot^  on  behalf  of  ih^  Government,  by  his  answer, 
insisted,  first,  that  no  reliance  could  be  put  upon  the 
sunud  adduced  by  the  Plaintiff,  which,  up  to  the  time 
of  the  present  suit,  was  not  entered  in  any  of  the 
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offices  of  Government ;  secondly,  that  if  the  sunud  in        i^'^^- 
question  was  admitted  on  the  ground  of  its  being  au-  The  Bexgal 
thentic,  even  then,  the  grant  was  liable  to  resumption,      '^^'^'^^'"^"-^^ 
by  reason  of  the  death  of  the  oriorinal   o;rantee,  under      Nawab 

•^  .    ,  O  O  5  JafUU 

the  provisions  of  Eeg.  YIII.  of  1793,  sec.  16  ;  and  Hossei^t 
thirdly,  that  if  the  sunud  in  question  was  taken  as  a 
grant  including  descendants,  it  was  not  worthy  of 
being  upheld,  according  to  the  futioa  of  the  law  of- 
ficers. The  reply  'combated  the  construction  which 
the  answer  put  upon  the  meaning  of  the  suimd^  and 
on  the  Eegulations  which  were  there  cited.  And,  with 
reference  to  the  non-production  of  the  document  be- 
fore the  resumption  of  the  property  by  Government, 
the  Plainti:ff  explained  this  circumstance  by  saying, 
that  he  had  never  been  required  to  produce  the  sunud 
by  the  Board  of  Commissioners.  The  Collector,  in 
his  rejoinder,  reiterated  the  reasons  why  he  denied 
the  validity  of  the  claim,  first,  that  the  Plaintiff's 
sunud  was  not  authentic  :  secondly,  if  authentic,  the 
mociwrery  in  question,  owing  to  the  death  of  the  ori- 
ginal grantee,  according  to  the  sections  16  and  17  of 
Eeg.  YIII.  of  1793,  reverted  to  the  State ;  and, 
thirdly,  that  by  the  term  '  ha  furzundmi)  being  in- 
serted in  the  sunud  adduced  by  the  Plaintiff,  no  title 
was  made  out  for  the  Plaintiff,  who  was  of  the  chil- 
dren's children  of  the  original  grantee. 

The  cause  was  then  at  issue,  but  it  was  not  till 
December^  1823,  that  the  claimant  put  in  evidence, 
for  the  first  time,  another  sunud,  dated  25th  Jumadee- 
oos-sanee,  18th  Juloos  (a.d.  1736).  This  document 
purported  to  grant  Pergunnahs,  Stiresa  and  Kusma  at 
a  fixed  jumma  of  Es.  2,603.  Ip.  to  Klnmjah  Uhd-ool- 
GJmnee  as  a  mocurrery  istlmrary  to  continue  to  him 
and  to  his  children,  generation  after  generation. 

Before  the  case  was  decided,  a  Special  Commis- 
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1S54.        siouer  was  appointed  for  the    Patna  Division  under 

TheBexgal  Eegulation  III.  of  1828  ;  the  suit,   together  with  all 

Go\ER>-MEM   ^1^^  proceedings  and  evidence,  was  transferred  to  that 

Kawab      Court;  and,  on  the  5tli  of   May,    1829,  an  order  was 

HossEix     made  to  compel  the   complainant  to   bring  the   cause 

Khax.        i         1 

to  a  hearing. 

On  the  30th  of  J/«y,  1829,  the  Special  Commis- 
sioner pronounced  his  decree  in  the  cause,  dismissing 
the  claim.  This  decree  proceeded  to  declare  that  al- 
though the  claimant  might  be  a  descendant  from  the 
family  of  Khwajah  TJhd-ool-Glmnee^  she  was  not  his 
direct  offspring ;  consequently  her  objection  was  un- 
tenable. That  from  the  report  of  the  Eecord-kceper 
of  the  CoUectorate,  it  apj^eared,  that  from  the  begin- 
ning of  1141  Fmhj,  the  mocurrery  salt  melial  of  the 
Pcrcjiinnahs  in  question  had  not  been  at  a  fixed  un- 
fluctuating assessment;  the  mehal  sometimes  appeared 
under  the  item  of  "  miscellaneous,"  with  fluctuating 
assessments,  and  sometimes  at  its  present  jumma,  and 
no  copy  of  the  sumid  was  ever  filed  in  the  CoUec- 
torate, although  several  times  called  upon  to  do  so, 
and  although,  on  the  authority  of  this  simud,  the 
claimant's  possession  was,  somehow  or  other,  allowed 
to  continue,  yet  it  was  clear  that  the  Collectors  had 
never  looked  into  this  matter.  In  the  judgment  of 
the  Court,  the  claimant  appeared  to  have  no  claim  to 
the  salt  7nehals,  either  by  the  Mahomedan  law  or  the 
Eegulations  of  Government.  It  was,  therefore,  or- 
dered, that  claim  be  dismissed,  with  all  the  costs  of 
the  case  against  her. 

After  this  decision  had  been  made,  it  was  consi- 
dered that,  as  the  case  had  been  pending  previously 
to  the  Reg.  III.  of  1828,  it  was  not  within  the  juris- 
diction of  the  Special  Commissioner,  and  in  1830  it 
was  ordered  that  the  cause  should  be  returned  to  the 


V. 

Nawab 
Jafitr 
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Patnci  Provinoial  Court.  This  was  accordiugly  done,  i*^^"*- 
aud  the  Patna  Provincial  Court  assumed  cognizauce  The  Bengai, 
of  the  cause  in  the  month  of  yl/?n7, 1831.  In  the  year 
1833,  the  Patna  Provincial  Court  was  abolished,  and 
the  suit  was  transferred  to  the  Zillah  Court  of  the  Hosseix 
District  of  Tirhoot^  and  the  case  was  again  considered 
in  that  Court.  On  the  27th  of  3farch,  1837,  the 
Court  of  Tirhoot  gave  judgment  in  the  suit,  and  after 
observing  that  the  siinuds  were  open  to  considerable 
suspicion,  proceeded  in  these  terms: — ''Independent 
of  which,  the  second  sunucl  which  the  Plaintiff  has 
produced  has  only  the  words  '  Ba  fiirzundan^  (with 
descendants)  recorded  in  it,  and  has  not  the  words 
^  nusliin  had  nusUii'  and  '■  butniin  had  biitnin''  (gene- 
ration after  generation),  and  by  the  word  '■  farzundan^ 
agreeably  to  the  fuhvas  (law  opinions)  of  the  law  doc- 
tors, copies  of  which  are  on  this  file,  only  direct  de- 
scent, furzundan-i-suluhi^  is  meant.  Hence,  after  the 
death  of  direct  descent  of  Ubd-ool-Ghiinee  and  the  ex- 
tinction of  such  descent,  this  mociirrerij  became  re- 
sumable  ;  but  by  the  neglect  of  the  Collector  of  that 
time  it  was  not  resumed  ;  and  when  the  existing  au- 
thority took  the  case  into  consideration  it  Avas  re- 
sumed. Under  this  circumstance,  for  the  reasons 
above  stated,  this  Mocurrerydar  has  no  title  for  its 
being  relinquished  ;  consequently,  it  is  ordered,  that 
the  claim  of  the  Plaintiff  be  dismissed,   with  costs." 

From  this  decree  the  claimant  appealed  to  the 
Stidder  Deivanny  Adaivlui  at  Calcutta,  and  filed  a 
petition  containing  the  grounds  of  her  appeal. 

The  case  came  on  before  Mr.  Ahercromhie  Dick^ 
one  of  the  Judges  of  the  y^udder  Court,  on  the  29th 
of  September^  1841,  who  recorded  his  opinion  as  fol- 
lows: — "  In  my  judgment,   for  various   reasons,   the 

VOL.  T.  H  2 
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1854.  claim  of  the  Plaintiff  (xlppellant)  appears  a  just  one^ 

The  Bengal  and  she  is  entitled  to  the  restitution  of  the  salt  melial 

Go\£R>.MENT  ^^  question  and  the  recovery   of  the  mesne  profits  of 

Nawab  ^}jg  same.     1st.  The  simud  of  Navjob  Ali  Wurdee Khan^ 

Jafur  .      .  ^ 

HossEix  adduced  by  the  Plaintiff,  appears  perfectly  free  from 
all  doubts  and  suspicion ;  because,  at  the  time  the 
sunud  in  question  was  granted,  xUi  Wurdee  Khan  was 
the  Soobahdar  of  Soohah  Behar.  2ndly.  It  is  quite- 
clear  that  Appellant  and  her  ancestors  have  by  the 
means  of  this  sunud,  and  the  second  sunud  granted  by 
Ahmud  Khan  Bahadur,  regularly  discharged  the  mo- 
currery  Government  revenue  since  1797.  ordly.  In 
1804,  a  settlement  of  the  salt  mehal  in  dispute  was 
effected  by  Kisthundy  (instalments),  between  the  Go- 
Tcrnmeut  and  Moeurrerydar,  and,  agreeably  to  which 
Kistbundy,  the  mocurrery  revenue  was  discharged  until 
the  resumption.  Hence,  agreeably  to  the  Regulation 
which  recognises  the  validity  of  the  sunud  granted  for 
land  by  Soobahdars,  it  is  just  and  proper  that  the 
sunudy  on  which  there  is  no  g.roiind  for  suspicion,, 
should  be  considered  valid."  And  the  Court  or- 
dered, that  the  judgment  of  the  Zillah  Court  of 
Tirhoot  should  be  reversed,  and  the  then  Appellant 
put  in  possession  of  the  mehals  in  question,  and  re- 
ceive the  mesne  profits  for  the  year  1225  Fusly  (181 7^ 

A.D.). 

The  xlppellants  petitioned  for  a  review  of  judgment, 
which  the  Court  rejected.  The  Appellants  then  ap- 
pealed from  this  Decree  of  the  Sudder  Court,  and  the 
Order  refusing  a  review  of  judgment  to  England^ 
After  the  admission  of  the  appeal,  the  present  Ee- 
spondent,  on  the  representation  that  Burkut-oon-Nissa 
Begum  was  dead,  and  that  he  was  her  grandson  and 
heir,  was  admitted  as  Respondents  in  the  appeal.. 


ON    A.PPEAL    FKOM    THE    EAST    INDIES.  475 

Mr.  Wic/ram,  Q.  C,  and  Mr.    Lloi/d,  Q.  C.  (with       ^^ 

them   Mr.    Forsi/th  and   Mr.   Maule\   for  the  The  Bexgat. 

Bengal  Government  in  support  of  the  appeal.  i,'. 

Nawab 
The  argument  turned  chiefly  upon  the  validity  of       Jafuu 

the  swiuds,  and   the  suspicious  circumstances  under       Khan, 

which   they   were   produced.      The   principal    points 

urged  by  the  Appellants,  were — 

First.  That  the  right  claimed  in  the  suit  was  a  sagcr 
■right,  consisting  of  a  claim  to  duties  on  saltpetre,  and, 
that  such  right  was  absolutely  abolished  by  Ben.  Eegs. 
YIII.  of  ]793,  and  XXYII.  of  1793,  so  that,  even  if 
the  siinuds  were  genuine,  a  grantee  could  have  no 
title  against  the  Government's  right  of  resumption. 

Second.  That  the  term  "  ha  furzundan^^''  in  the 
sunud  relied  upon  by  the  Eespondent,  conferred  no 
title  on  him,  as  those  word«  created  a  limitation  in 
tail  male,  which  terminated  with  the  lineal  heir  of 
the  original  grantee ;  it  being  an  estate  tail  male 
created  by  the  Sovereign  power  run  out.  1  Macnar/h- 
teii's  Prins.  of  Mah.  Law,  p.  331,  The  Government  r. 
Maharajah  Konivur  Bahoo  Kerut  Singh  {-a)^  Jltissum- 
mata  Tlga-on-nisa  v.  Mqfukhir-ol-islam  (^),  Prof.  Wil- 
son''s  Glossary,  voce  "  FurzundP 

Third.  That  it  was  a  fiscal  matter,  which  the  Ma- 
homedan  Governments  granted  and  resumed  at  plea- 
sure, and  til  at  as  the  Bengal  Government  succeeded 
to  these  Sovereign  powers,  the  right  of  resumption 
followed  as  a  matter  of  power  vested  in  them  on  their 
assumption  of  the  Government  The  East  India  Com- 
pany V.  Syud  Ally,  referred  to  in  vol.  2  Gleig^s  Life 
■of  Sir  T.  Monro,  pp,  376,  390. 

{a)  6  Ben.  Sud.  D.w.  Rep.  100. 

(5)  1  Ben,  Sud.  De^.  Eep.  107,  note-. 
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1854,  Fourth.  That  the  Court  below  improperly  received 

The  Bengal  as  evidence  the  sunucls  without  the  proof  required  by 
Ben.  Eegs.  II.  of  1819,  sec.  28,  and  XIY.  of  1825, 
sec.  3  {a). 


C^OVERNJIENT 


Nawab 
Jafur 

HOSSEIN 

Khan. 


Mr.   R.  Palmer^  Q.    C,  and  Mr.  Leith,  for  the 
Eespondent, 

Contended,  that  the  Numiik  sayer  mehals  were  not 
liable  to  resumption  by  any  of  the  Eegulations  relied 
upon  by  the  Appellants,  as  those  Eegulations  had  no 
application  to  sayer  duties.  Ba'ilUe  "  On  the  Land 
Tax  of  India^^''  p.  xxiv.  That,  even  if  they  had  such 
a  right  to  resume,  it  was  barred  by  lapse  of  time. 
Malm  Raja  Dheeraj  Raja  Maliatah  Chund  Bahadoor  \. 
The  Bengal  Government  {h\  Bahoo  Byjnath-  Sahoo  v. 
Government  (e),  The  East  India  Com])any  v.  Oditchurn 
Paul  (d),  as  the  evidence  proved  that  Burkut-oon- 
Nissa  Begum^  and  her  ancestors,  had  not  only  a  valid 
title  as  Istimra^y  Mocurrerydar  of  the  Nuniiik  sayer 
mehals  under  valid  grants  from  the  Mahomedan  Go- 
vernment, The  Government  v.  Maharajah  Komour 
Bahoo  Kerut  Singh  (f),  Deodutt  Rai  v.  Oodwunt 
Rai  (/),  Runglal  Chowdhry  v.  Ramnauth  Dass  (g),  but 
also  a  good  possessory  title  of  eighty  years,  and  that 
the  Government  had  recognised  the  validity  of  the 
simitds. 


(a)  See  also  upon  tliis  point,  2  Archbolcl,  p.  1323-32  ;  Gibbs 
T.  Pike  (9  Mee.  &  Wels.  351) ;  Goslin  v.  Cony  (8  Scott  N.  E.  25)  ; 
Sorden  v.  Cowton  (3  Jur.  1027  ;  Martin  v.  Podger  (5  Burr.  2631). 
And,  as  tlio  weight  to  be  given  to  fresh  evidence,  Crease  v.  Barrett 
(1  Crom.  Mee.  &  Eos.  919)  ;  Weal  d.  Bmge  v.  Callaway  (7  Price, 
677)  ;  TImrtelly.  Beaumont  (1  Bing  339). 

{h)  4Moore'sInd.App.Ca8es,466.  {c)  4  Ben.Sud.Dew.Eep,275. 

\d)  Ante,  p.  43.  [e)  6  Ben.  Slid.  Dew.  Eep.  100. 

(•/;  4  Ben.  Slid.  D«w.  Eep.  22G.     {y)  2Ben.Sud.Pew.Eep.ll4.G. 
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Jiidgmeut  was  reserved,  and  no\y  delivered  by 

The  Lord  Justice  Turner  : 

The  question  in  this  case,  is,  whether  the  hite  ]{c- 
spoiixlent,  Burhut-oon-Nissa  Begiun^  tlie  grandmother 
of  the  now  Eespondent,  Nawab  Jafur  Ilosseln  Klian^ 
was  in  her  lifetime  entitled  to  hold  the  Numiik  sa^/er 
mehal  of  two  rergminahs  called  Suresa  and  Kusrna, 
Avithin  the  District  of  Tirlioot^  in  the  Province  of 
Belia)\  in  the  J^residency  of  Bengal^  at  a  ^~sj&^  jiimma 
of  lis.  2,063.  Oa.  Ip.  The  NumuJc  sayer  mehal  is  the 
revenue  which,  before  the  accession  of  the  East  India 
Company  to  the  Dewanny^  was  derived  by  the  ISTative 
Governments  from  the  manufacture  of  saltpetre,  and 
upon  the  Company's  accession  to  the  Dewanny  they 
became  entitled  to  this  revenue,  subject,  of  course,  to 
any  valid  and  effectual  disposition  of  it  which  might 
have  been  made  by  the  Native  Governments,  in  so 
far  as  the  Company  might  be  bound  by  such  disposi- 
tions. The  mode  in  which  this  revenue  was  collected 
before  the  Company's  accession  to  the  Deivaiiny  ap- 
pears to  have  been,  that  the  Zemmdars,  on  whose 
lands  the  saltpetre  was  produced,  collected  it  from 
the  Nooneeahs  or  manufacturers  in  kind,  receivinir 
from  them  about  one-half  of  the  produce,  of  which 
the  Zemindars  retained  one-fourth,  and  delivered 
the  remaining  three-fourths  to  the  officers  of  the 
Government ;  and  the  same  mode  of  collection 
and  division  seems  to  have  prevailed  after  the  Com- 
pany's accession  to  the  Dcwwiny^  except  that  the  col- 
lection from  the  Nooneeahs^  and  the  subsequent  dis- 
tribution of  it,  was  made  in  money  according  to  the 
actual  current  value  of  the  saltpetre. 

These  facts  appear  from  the  report  of  the  Xumuk 
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1854.        sayer  mehals,  which  is    to  be   found  in   the  papers, 

The  Bej^gal  where  it  is  stated  that  previously  to  the  Company's 

'^^^^^'^^^^^   accession  to   the   Dewamif/^   the   Zemindars  of  Tirhoot 

Navab      collected  the  saltpetre  from  the  Nooneeahs  or  manu- 
Jafur  .     ,  . 

HossEiN     faeturers  m  kind,  receiving,   it  would  appear,   about 

^^'^*  one-half  of  the  produce ;  of  this  they  retained  one- 
fourth,  delivering  the  remaining  three-fourths  to  the 
public  officers.  Subsequently  to  the  accession,  the 
same  system  appears  to  have  prevailed,  excepting  that 
the  Maliks,  or  proprietors,  collected  from  the  manu- 
facturers, in  money,  accordiug  to  the  actual  current 
value  of  the  saltpetre,  and  they  in  their  turn  paid  the 
proportion  of  public  revenue  into  the  treasury. 

Both  before  and  after  the  Company's  accession  to 
the  Dewamif/,  the  Grovernment  revenue  consisted  of 
three-fourths  of  the  one-half  which  was  received  from 
the  Nooneeahs,  the  remaining  one-fourth  of  what  was 
so  received  being  retained  by  the  Zemindar's. 

Such  being  the  general  outline  of  the  rights  of  the 
Native  Governments,  and  the  Government  of  India, 
and  of  the  Zemindars,  in  the  saltpetre  collected  by  the 
Nooneeahs,  it  will  be  convenient  in  the  first  place  to 
consider  how  this  case  stands  upon  the  evidence, 
without  reference  to  the  sunuds,  the  authenticity  or 
which  Avas  so  much  discussed  in  the  argument,  and 
to  some  matters  more  im  mediately  connected  with 
those  documents. 

It  appears  that  the  fiK.Q^  Jumma  of  Es.  2,063.  Oa.  Ip. 
at  which  the  NumiiJc  saijer  mehal  of  the  two  Pergunnahs, 
Suresa  and  Kusma,  is  claimed  to  be  held,  is  composed 
of  two  parts,  namely,  Ks.  1,809  for  Pergunnah,  Suresa, 
and  Ks.  251.  Oa.  Ip.  for  Pergunnah,  Kusma.  It  further 
appears,  as  to  Pergunnah,  Suresa,  from  the  Wasil  hakg 
papers  (that  is,  papers  signed  by  Government  officers, 
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stating  the  sums  collected  and  balances  outstanding), 
the  Kisthumhj  of  18034,  and  the  Eeport  of  180C, 
that  from  1785-G  to  1803-4,  three-fourths  of  the 
salt  mehal  of  this  Pcrgunnali  (and  it  is  observable  that 
in  the  Eeport  of  18U6  these  three-fourths  are  called 
the  salt  mehals)  were  held  at  a  junima  of  Ks.  1,351, 
and  were  recorded  at  that  junmia^  both  in  the  Decen- 
nial Settlement  book  of  1789-90,  and  in  the  Quin- 
quennial Settlement  of  1794-5,  in  the  name  oi  Khivajah 
Mahomed  Sumce^  and  in  the  book,  1799-1800,  were 
recorded  in  the  name  of  Behce  SifiU,  wife  and  heir  of 
the  Kluvajali.  This  appears  by  the  ^YaBll  haJcij 
accounts,  the  Kisthumly  and  the  Eeport  of  1805-6. 
And  this  holding  at  Es.  1,351  is  carried  back  to 
the  year  1780-1  by  the  Eeport  of  the  11th  of  Au- 
f/ust,  1824,  put  in  by  the  Appellants;  and  the  same 
documents  show,  that  in  1803-4,  Es.  458.  12a.  were 
added  to  the  jumma  for  the  one-fourth  resumed  mo- 
curreyy  of  Baboo  Suntpjeet  Sing^  and  that  the  salt 
mehals  of  Suresa  were  thenceforth  held  at  Es.  1,809. 
12a.  up  to  1817,  and  were  recorded  in  the  name  of 
Behee  Sifut  until  the  year  1806,  and  afterwards  in  the 
name  of  BurJait-oon-Nissa,  her  daughter  and  heir. 

.This  is  in  fact  the  account  which  appears  in  the 
papers  in  the  suit.  It  is  an  account,  first,  of  the  year 
1785-6,  in  which  three-fourths  of  the  mehal  jumma, 
is  stated  to  be  Es.  1,351,  and  there  is  "Eeceived  as 
follows,  1,351  rupees,"  that  is,  for  the  year  1785-6. 
That  continues  again  in  the  year  1786-7,  which  is 
described  as  "  f  mehal  jumma^  1,351,  annually,"  and 
it  is  also  described  in  the  same  manner  in  the  Wasil 
haky  account  for  1787-8.  Then  in  the  year  1803-4 
the  "  Kisthumhj^  of  salt  mehal  of  Pergunnah,  Suresa''* 
is  described  as  "  Three  shares  of  Nizamut^  1,351 
rupees"  (I  have  an  observation  to   make  upon  that 
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.If^       word  '■^  NlzamuV  presently,  ''  and  fourth  share  458  ;" 
The  Bengal  and  the  Eeport  of  180G  states,  that  ''  the   salt  mehals 

CrOVEUNMEXT 

vV  ^  of  Pcrgimnah,  Swesa  are  recorded  in  the  Decennial 
Ja™  Settlement  book  of  1119  Fusly  (a.d.  1789-90),  and 
H08SEIX  in  the  Quinquennial  Settlement  book  of  1202  Fuslu 
(a.d.  1/91-5),  at  the  jumma  of  1,351  rupees,  in  the 
name  of  Khwajah  Mahomed  Sumee  ;''''  and  in  the  Book 
1207  i^ws(y  (a.d.  1799-1800),  the  mcliaU  in  question 
are  set  down  at  the  same  jumma  "  in  the  name  of 
Bchee  SIfut,  wife  of  the  Khwajah^^''  and  then  in  1211 
Fubhj  (a.d.  1804),  "  in  the  name  of  Malik  Mocur- 
rerijdary  In  the  Eeport  of  the  11th  of  August, 
1824,  there  is  a  statement  of  the  jumma  at  which  the 
Pergunnah  of  Suresa  has  been  held  for  periods  long 
antecedent  to  those  to  which  we  are  referring.  And 
in  that  report  the  jumma  of  Es.  1,351  commences  in 
the  year  1780-81,  carrying  it  back  through  a  few 
years  beyond  the  period  to  which  the  Eespondent's 
evidence  extended. 

The  same  documents  show  that  in  the  year  1803-4, 
Es.  458.  12a.  were  added  to  the  jumma  for  the  one- 
fourth  share  of  the  resumed  mocurrerj/  of  Baboo  Su- 
rujjcet  Sing.  That  appears  from  the  Eeport  of  1806. 
In  the  settlement  book  of  1807  Fuslg,  about  Pcrgun- 
nali,  Kusma,  it  is  stated  in  tliat  Eeport  that  "  the 
Government  revenue  of  the  salt  mpJials  of  this  Per- 
giinnah  in  the  Wasil  haJcg  of  1213  Fusly  is  inserted 
at  ^  jumma  of  Es.  1,809.  12a."  Then  it  appears  upon 
the  evidence  that  the  salt  mehals  of  Suresa  were 
thenceforth  (that  is,  from  1803-4)  held  at  Es.  1,809. 
12a.  up  to  1819,  and  Avere  recorded  in  the  name  of 
Behee  Sifut  until  the  yenx  180G,  and  afterwards  in  the 
name  of  Burkut-oon-JVissa,  her  daughter  and  heir. 
This  is  what  appears  in  the  documents,  independently 
of  the  sujiuils,  in  reference  to  Pergunnah^  Suresa. 
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As  to  Fcrgunnah,  Kusma,  tho  case  as  it  appears  upon        1854. 
the  documents  above  referred  to,  is  somewhat  different,  the  Bexoal 
The  fi^^d^jumma  of  Ks.  254.  Oa.  Ip.  for  this  Pergunnah    ^^^^^^^^^-^^^ 
does  not  appear  upon  the  documents  put  in  by  the       Nawab 
Eespondent  at  any  time  before  the  year  1804,  when     Hosseix 
it  is  found  in  the  Kisthundij  of  the  21st  of  Januarij^  in         ^^^' 
that  year,  in  connection  with  an  allowance  to  Rajah 
Mudho  Sing^   and  a  charge  for  impressing  the  seal, 
amounting  together  to  Es.  38,   making  the  total  pay- 
ment for  this  Pergiimiali^  of  Es.  292.  Oa.  Ip.,  and  then 
the  Government  demands  Es.  254.   Ip.   allowance  to 
Rajah  Mudho  Smg^  at  2  per  cent. ;   Sud-doee  Es.  26, 
Mohrana,  for  impressing  the  seal,  Es.  12,  making  Es. 
38  additional,  and  bringing  it  to  Es.  292.  Ip.,  which  is 
stated  at  the  head  of  the  document  as  the  amount  of 
the  Kisthundg.     T\iq  jmnma  of  Es.  254.  Oa.  Ip.  is  how- 
ever carried  back  for  two  or  three  years  ;   the   same 
thing  happened  with  respect  to  Pergunnah^  Kusma  as 
happened  with   respect  to    Pergnmmh,   Suresa.     The 
jumma,  which  is  contended  to  be  the  fixed  jumma,  is 
carried  back  by  the  Eeport  of  1824,  a  few  years  be- 
fore the  period  to  which   the  Eespondent's  evidence 
had  carried  it,  and  the  payment  of  it  was  continued  to 
the  year  1817. 

It  further  appears  from  another  Eepoit  of  the  25th 
of  Mag,  1820,  that  on  the  2nd  of  Julg,  1806,  Per- 
tvannahs  were  issued  for  ejecting  the  name  of  Bebee 
Sifut  from  the  Eecords,  and  inserting  in  lieu  thereof 
the  name  of  BurJcut-oon- Nissa,  and  for  giving  her  the 
receipt  and  account  as  mocurrerg  holder.  In  the 
preceding  passage  it  is  stated,  "  In  accordance  to 
which  two  Perivannahs  were  written,  dated  the  2nd  of 
Julg,  1806,  one  in  the  name  of  Mirza  Furzund  Uli, 
Tahsilder  of  Pergunnah,  Suresa,  directing  that  agree- 
ably to  the  petition  of  Rampurshad^  Mokhtar  of  Mm- 

YOL.  V.  I  2 
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1S54,  $umal  Behee  Burhut~oon-Nhm  Bcgmn^  daughter  of 
The  Bengal  Behee  Sifuf^  wife  of  Khtvajah  Mahomed  Siimee,  de-- 
GovKKNMKNT   gp^gp^-]^  ^ho  iiaiTie  of  iJ^-ir^  Sifut  should  he  erased  from 

Nawab      tiio  Eecords,   aud  in  lieu  thereof,  the  name  of  liussu- 
Jafur 

HossEiN-  ?«YC.^  BurJnit-oon-Nissa  Begum ^  heir  of  i>e'^^(?  *S'zyw?',  de- 
ceased, be  recorded,  and  to  receive  the  revenue  from 
lieir  ;"  and  in  addition  to  what  has  been  above  men- 
tioned, there  is  a  decree  of  1812,  in  a  suit  brought  by 
BurJcut-oon-Nis-m.,  against  one  of  the  Nooneeahs^  in 
whic^h  it  is  stated,  that  from  the  documents  filed  Ib 
the  case  it  appeared  that  the  mocurrery  Istimrarif 
(perpetual  salt  mehal)  belonged  of  old  to  the  Plaintiff,. 
Burkut-oon-Nima,  as  her  inheritance. 

There  is  also  a  very  important  documeut,  being  a 
proceeding  of  the  Collector  of  Tirhoot^  dated  the  30th 
of  Jime^  1<S13,  in  which,  upon  a  tender  being  made  to 
farm  some  salt  me/hds,  including  those  of  Suresa  and 
Kusma,  the  Collector  refused  the  tender,  upon  the 
ground,  amongst  others,  that  the  salt  mehah  of  Suresa 
and  KvRma  were  the  Mocurrenj  isfimninj  tenure,  of 
which  the  junrma,  apart  from  farming  engagement,  was 
in  the  name  of  Burkui-oon-Nissa^  daughter  of  Khwajah 
Mahomed  Siimee ;  and  there  ajDpears  to  have  been  a 
proposal  by  other  parties  for  these  me/tals,  at  an  in- 
creased _/««??»»;  and  the  statement  is,  "  As  the  peti- 
tioners have  presented  a  tender  for  the  farm  of  the 
salt  me/tals,  at  the  jiimma  of  Es,  30^500,  and  the  salt 
mehals  of  Percjumiaks,  Suresa  and  Kusma  are  the  mo- 
eurrerji  istmirari/  tenure,  of  which  the  fumma,  apart 
from  Theekadaree  (farming  engagement),  is  in  the 
name  of  Burkuf-oon-Nissa  Begum,  daughter  of  Khwajak 
Mahomed  Sumee,  deceased."  The  decision  come  to 
b^iug,  that  the  tender  of  the  farm,  therefore,  cannot  b» 
accepted. 

This  pro-ceeding.  of  the  Collector  appears  to  hay*- 
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been  adopted  by  the  Government,  as  will  be  found  b\-        ^^'>'^- 
the  report  on  the  NumuJc  sntjer  mehal^  under  the  date  TpfKBRXGAT. 
of  the  27  th   of  October,   1815,     This  is  a  very  ckibo-    government 
rate   Heport  upon   the   subject  cf  the   Nviitck  saijcr      Xavt.vb 
mehal.     It   refers  to   auotlier  report,    dated  the     17th     KossktV 
and   18th  of  Am/Hsf,   1813,    in  which   there  is   this       Kha>-. 
statement :    "  The   Collector  having  again   submitted 
reports  on  the  subject  of  offers  made  to   engage  for 
the  me/mk,   and  having  at  the  same  time  suggested 
that  the  balances  should  be  recov€red   from  ofneers 
attached  to  the  Commercial  Presidency  at  Pcdna^  who, 
there  was  reason  to  believe,   had  been  concerned  clan- 
destinely in  the  late  farm  ;   the  Board  furnished  him 
with  instructions  to  the  following  purport,  with  re- 
spect to  the  tender  made  by   Rogooram  Bhooder,    &c.  ; 
the  Board  were  disposed  to  accept  their  oifers  (exclu- 
sive, however,  of  the  mehal  situated  in   the  mocurrer/j 
of  Biu'kat-ooii-Nissa  and  Setanan,  which  was  included 
in  their  olfer.''     So   that  the   Government  appears   to 
have  adopted  the  report  of  the  Collector  of   Tirhoof, 
of  Jime^  1813, 

It  is  to  be  observed,  however,  that  this  same  Eeport 
of  the  27th  of  October^  1815,  notices  a  Ileport  of  a 
former  Collector,  of  tlie  2nd  of  Ma?/,  1801,  which 
stated,  that  the  salt  mekuh  were  farmed  in  Perguwialu^^ 
Suresa  and  Kusma,  distinguishing  those  Perginmahs 
from  TonJcee,  in  which  the  mehal  was  stated  to  be 
claimed  as  mociirrerij,  xind,  in  October,  1815,  it  is 
stated  in  the  report  of  the  Collector  that  "  it  was  let 
in  farm  in  the  following  j^ear,  that  it  was  also  farmed 
in  Pergunnahs,  Suresa  and  Kusma  ;  in  Tonkee  it  Avas 
claimed  as  raocurrery  ;"  makiug  a  distinction,  there- 
fore, between  it  being  farmed  in  Suresa  and  Kusma, 
and  its  being  claimed  as  mocurrr.rg  in  Tonkee. 

It  is  to  be  observed,   also,  that  the  Eeport  of  th» 
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^1854^       5th  of  Maij^  1820;  states,  that  in  the  Settlement  book 
The  Bengal  of  1211  Fiisly  (a.d.  1803-4),  a  fourth  share  of  the  salt 

ovEKNMENT   ^^^j^^j^  ^|^q  resuHiption  of  Bahoo  Surupjeet  Sing,   is  re- 

^AFtm      corded  as  the  khds  tenure,  at  ajumma  of  Rs.  458.  12a. 

HossEiij  It  is  further  to  be  remarked  that  there  is  not  in 
evidence  auy  Wasil  haky  account  of  that  year  or  the 
following  year,  and  that  the  report  of  1824,  which 
purports  to  be  founded  on  the  Pareenah  and  Amanat 
dufter  papers,  shows  the  jumma  of  the  salt  mehals, 
both  of  Suresa  and  Kusma,  to  have  been  fluctuating 
as  to  Suresa  up  to  the  year  1780,  and  as  to  Kusma 
up  to  the  year  1795. 

Again,  it  is  to  be  remarked,  that  in  the  Settlement 
books  of  1789-90  and  1799-1800,  Behee  Sifut  is  de- 
scribed as  farmer  of  the  NiimuJc  s%yer  mehal.  The 
description  in  the  Settlement  books  is,  "  Farmer,  wife 
of  Khwajah  Mahomed  Simiee  Mocurrerydar.^^  And 
she  is  also  mentioned  as  Thcckh-daree,  and  not  Malik^ 
in  the  proposed  Theekh-daree  jumma  of  1799. 

In  the  argument  on  the  part  of  the  Respondent, 
some  reliance  was  placed  upon  the  alleged  discrepancy 
between  the  Collector's  Reports  of  1820  and  1824  ; 
the  Report  of  1820  stating,  that  there  had  been  an 
increase  in  the  jumma,  and  the  latter  part  of  that 
Report  statingj  that  "  no  increase  or  decrease  ever 
appears  to  have  taken  place  in  the  mocurrcry  jumma 
in  question,  and  in  the  files  in  question,  copy  of  the 
sunud  does  not  appear."  But  the  difference  between 
these  Reports  does  not  appear  to  their  Lordships  to 
be  entitled  to  much  weight,  for  the  Report  of  1820  is 
based  on  the  records  of  the  Collector's  office,  and  does 
not  refer  to  the  Amanat  dufter  papers.  And,  be- 
sides, it  seems  to  be  confined  to  the  period  subsequent 
to  1789,  and  not  to  have  extended  back  to  the  earlier 
period!  to  which  the  Report  of  1824  ii  iiddre,*8ed. 
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It  seems  probable  that  there  would  be  no  accoimts  in. 
the  Collector's  office  of  a  date  prior  to  1789. 

Their  Lordships  feel  that  it  would  be  dilficult,  upon 
the  materials  to  which  thej  have  already  adverted,  to 
arrive  at  any  satisfactory  conclusion  upon  the  ques- 
tion before  them.  On  the  one  hand,  the  pro(;eedii]g 
of  the  Collector  in  1813,  adopted,  as  it  would  seem, 
by  the  Government,  affords  very  cogent  evidence  that 
the  salt  mehals  of  these  Pergunnahs  Avere  always  held 
at  a  fixed  jumma.  And  the  other  documents  fix  the 
amount  of  ihejuDima  at  which  they  were  held  for  a 
considerable  period.  But,  on  the  other  liand,  the 
Report  of  1824  shows  the  jumma  of  these  mehals  to 
have  been  fluctuating  in  more  early  times.  It  was, 
indeed,  urged  on  the  part  of  the  Eespondent  that  no 
credit  ought  to  be  given  to  the  Eeport  of  1824  ;  tli-it 
its  discrepancy  from  the  Eeport  of  1820  of  itself  dis- 
entitles it  to  credit ;  and  that  it  is,  moreover,  a  docu- 
ment compiled  in  the  office  of  Government  from 
materials  which  have  not  been  authenticated  or  even 
produced  in  the  cause.  It  has  been  already  observed, 
that  but  little  weight  can,  in  the  opinion  of  their 
Lordships,  be  attached  to  the  discrepancy  between 
the  Eeports  of  1820  and  1824.  And,  before  yielding 
to  the  Eespondent's  other  objections  to  the  Eeport 
of  1824,  it  is  material  to  consider  the  nature  and 
history  of  the  documents  on  Avhicli  that  Eeport  piir- 
ports  to  be  founded,  and  how  the  statements  con- 
tained in  it  are  affected  by  tlie  other  evidence  in  the 
cause. 

This  Report  is  the  report  of  the  Eecord  Keepers 
of  the  Collectorate  of  Tlrhoot,  and  it  purports  to  con- 
tain a  detailed  account,  taken  from  the  Amanat  dufter 
papers  of  the  jumma  of  these  mehals,  as  to  Siiresa, 
from  1730,  the  date  of  the  earliest  of  the  tmiuch,   fo 
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1854.        wlncli  we  shall  presently  refer  ;  and  as  io  Kusma  Irom 

TheBenhal  1762,  an    account  which  is  also   to  be  found  in  the 

o\i.R.Niii.>T  jjpg^^^j.  q£  ^Y\q   Government,   and  in  the  letter  of  the 

Kawab      C'ollector  of  Tirhoot  to  the  oiiiciatinoj  Commissioner  of 

HossEix     Kevcnue,  dated  the  16th  of  June^  1831. 

^0^  ih.Q  Amamit  dnftcr  was  an  office  for  the  de- 
posit of  revenue  records  during  the  3Iahomedan  rule, 
and  the  Amanat  diiflcr  records  are  referred  to  in  the 
Eeport  of  IS  13,  on  the  aiiairs  of  India  (the  5tli  Keport). 
These  records  were,  as  their  Lordships  have  ascer- 
tained by  inquiries  which  they  have  caused  to  be 
made,  transferred  to  the  officer  of  the  Board  of  Re- 
venue at  Calcutta^  and  the  Report  of  1824  speaks  of 
the  Amanat  dufter  papers,  and  also  of  the  Parcenah 
papers  (other  old  records),  to  which  it  refers  as  having 
been  received  from  the  Board.  There  is  every  reason, 
therefore,  to  believe,  that  these  papers  were  in  tlie 
office  in  which  the  Report  of  1824  was  compiled,  and 
were  derived  from  the  proper  custody.  But  still  the  re- 
sults derived  from  them  may  not  have  been  correctly 
deduced.  And  with  a  view  to  this  question  it  is  ma- 
terial to  look  at  the  other  evieleiice  in  the  cause. 

Upon  examining,  then,  the  other  evidence,  it  ap- 
pears, that  all  the  documents  which  the  Respondent 
has  produced,  whether  Wa^il  huJcfj  papers  (that  is,  pa- 
pers signed  by  Government  officers,  stating  the  sums 
collected  and  balances  outstanding),  or  Klsthundies 
given  by  the  parties  to  Government,  so  far  as  they 
go  back,  agree  with  the  details  taken  from  the  Amanat 
dufter  papers.  But  the  Respondent  has  produced 
evidence  as  to  Suresa  only  so  far  back  as  1785,  and 
as  to  Kusma  only  so  far  back  as  1803-4.  As  far  as 
the  evidence  goes  back,  there  is  no  disagreement  be- 
tween the  Wasil  balnj  and  Khthundy  docunieuts  on  the 
one  hand,  and  Ainanai  du/ler  papers    on  the  other. 
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It  is  in  the  more  early  period  to  which    the  Wasil  bahj       ^^^'*-  ^ 
and  Kktbuml'j  papers   do  not  extend,  that  the  differ-  The  Bknoal 
enee  in  the  amonut  of  the  jumma  is  to  be  found,  and    '     v\ 
as  to   that  period   the  Eespondent  has  produced  no      Nawab 
evidence.     The  importance  of  producing  such  evidence 
cannot  have  been   overlooked  by   the  Eespondent,  for 
the  statements  of  the  Report  are  at  variance   with  the 
existence  of  the  fixed  juninia  contended  for ;  and  the 
opportunity  of  producing  the  evidence  was  not  want- 
ing ;  for  the  Report  of  1824  was  tiled  in  Court,  in  the 
month  of   August  in  that  year.     And  long  after  that 
period,  when   the  cause  was  heard  before  the  Zillak 
Judge,  in  1837,  a  great  mass  of  evidence  was  produced 
on  the  part  of  the  Respondent, 

In  this  state  of  circumstances,  their  Lordships  feel 
that  it  is  impossible  to  disregard  the  Report  of  1 824^ 
and  that  the  most  vdiich  could  be  done  with  refer- 
ence to  that  Report  would  be,  to  send  the  case 
back  for  further  inquir}',  if,  upon  the  whole  evidence 
taken  together,  no  satisfactory  conclusion  could  be 
arrived  at. 

This  brings  us  to  the  consideration  of  the  sunuds, 
and  the  matters  more  immediately  connected  with 
them.  It  appears,  from  the  year  1816,  the  subject  of 
the  salt  mehals  was  much  considered  by  the  Govern- 
ment of  India  ;  and  the  inquiries  as  to  the  salt  mehals 
of  these  Pergunnuhs  were  set  on  foot  by  Mr.  Deane^  the 
Commissioner  of  Behar  and  Benares.  Some  docu- 
ments were  produced  on  the  part  of  Burkut-oon- Xissa 
upon  the  occasion  of  this  inquiry,  and  it  was  con- 
tended on  the  part  of  the  Respondent  that  both  the 
stmuds  in  question  were,  or,  at  all  events,  that  one  of 
them  was,  at  this  time  produced  to  Mr.  Deane.  The 
letter  of  the  27th  of  February,  1817^  was  relied  upon 
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1854.  in  proof  of  such  production.  It  is  a  letter  addressed 
The  Bengal  by  the  acting  Secretary  of  Tirhooi  to  Mr.  Kennedy^ 
Government  ^^^^  Superintendent  of  the  Niunulc  sayer  mehal^  and  it  is 
Navab  jj^  these  terms  :  "  Sir,  The  Commissioner  havin<jr  had 
HossEiN  before  him  the  case  of  the  JSumiik  sayer  mocurrery  in 
Fergunnahs^  Suresa  and  Kusma,  and  also  in  Nagiirhusee 
in  Zillah^  TlrJioot,  and  being  of  opinion,  as  well  from 
the  documents  produced  by  Noor-ool- Husun  Khan, 
the  heir  of  Burkut'Oon-Nissa  Begum,  in  whose  name 
the  mocurrery  is  held,  as  from  the  nature  of  the  mehal 
itself,  that  the  original  mocurrery  sunud  said  to  have 
been  granted  to  Uhd-ool-Ghuiirc,  if  authentic,  was  not 
intended  to  be  perpetual,  and  cannot  be  binding  on 
Government,  and  that  the  continuance  of  the  mehal 
to  his  successors  was  never  confirmed  by  or  notified 
to  Government,  and  that  it  ought  consequently  to 
have  been  resumed  on  the  death  of  the  first  incum- 
bent ;  I  am  directed  to  desire  that  you  will  resume 
the  Numuk  sayer  comprehended  in  the  said  mocurrery, 
and  proceed  to  make  a  settlement  thereof,  in  confor- 
mity to  the  general  rules  with  which  you  were  fur- 
nished on  the  oOth  of  December  last  in  regard  to  the 
Numuk  sayer:'' 

It  was  contended  on  the  part  of  the  Respondent, 
that  it  appeared  from  that  document  that  either  both 
the  sunuds,  or  one  of  them,  were  or  was  produced.  But 
when  the  document  comes  to  be  examined,  it  is  found 
that  the  document  was  merely  to  refer  to  an  original 
mocurrery  sunud  as  having  been  said  to  have  been 
granted  to  Ubd-ool-Ghunec.  The  expression  is,  that 
he  is  of  opinion,  ''  as  well  from  the  documents  pro- 
duced as  from  the  nature  of  the  mehal  itself,  that  the 
original  mocurrery  sunud  said  to  have  been  granted  to 
Vb(I-ool-Ghunce,\i  authentic,  was  not  intended  to  b« 
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perpetual."     It  refers,  therefore,  to  an  allegation  hav-        i®^^- 
ing  been  made  of  the  existence  of  such  a  stcntid,  and  The  Bengal 
not  to  any  such   sunucl  having  been  produced.     And      <^^e«nment 
the  examination  of   BurJatt-oon-Nissa' s    Vakeel  proves      Nawab 
that  no  such  swiud  was  then  produced.     That  exami-     Hossein 
nation  is  as  follows  :  "  When,  according  to  Section  25, 
Regulation  XIX.,    1793,   a  proclamation  was  issued 
calling  for  sunuds,  why  did  you  not  then  produce  your 
alleged  mocurrery  sunud  on   which  you  found  your 
claim  ?"     The  answer  is,  "  There  was  no  notice  or 
proclamation  issued  in  the  name  of  my  client  ;  con- 
sequently,  the   sunud  was  not  produced ;"  ^showing, 
therefore,  that  at  that  time  the  sunud  was  not  pro- 
duced. 

Under  these  circumstances,  the  Government,  in 
February  J 1817,  resumed  the  salt  mehals  of  these  Per- 
gunnahs.  And  here  the  matter  appears  to  have  rested 
until  July  in  that  year,  when  an  instrument  was  regis- 
tered purporting  to  be  a  sunud  of  the  year  1745,  under 
the  seal  of  Zyn-ood-deen  Ahmud  Khan.  This  instru- 
ment is  in  these  terms  : — "  Mootsiiddies  present  and 
future,  of  Pergmmali^  Suresa  Surkar  Hajeepoor^  ap- 
pendant to  Soohah  BeJiar.  Be  it  know  to  you,  it  is 
come  to  knowledge  that  the  salt  villages  of  Pergunnah 
aforenamed,  bearing  assessment  of  Rs.  1,809  an- 
nually, agreeably  to  sunud  of  former  Nasims,  is  an 
istimrary  mocurrery  grant  (or  a  grant  in  perpetuity, 
on  a  ^x.edijumma)  in  the  name  of  Khwajah  Uhd-ool- 
Ghunee,  with  descendants ;  consequently,  the  estate 
in  question,  bearing  assessment  as  aforenamed,  has 
been  continued  and  confirmed  as  before,  from  the 
1150  Fusly^  to  the  Khivajah  aforenamed,  and  descend- 
ants. You  are  hereby  desired,  that  on  account  of 
abivdh  (cesses),    hehriat  and  furmayushat  (presents  or 
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1854.  orders),' i-pur^unatee,  &c.,  you  will  make  no  demand 
The  Bengal  whatever,  or  cause  any  interference  with  and  in  the 
estate  in  question,  so  that  the  KJnvajah  aforenamed, 
by  paying  the  fixed  assessment  to  Government,  might 
enjoy  the  mocurrery  in  question." 

It  is  to  be  observed,  therefore,  that  this  purports  to 
be  a  sunud  confined  to  Suresa  entirely,  and  to  be  a 
confirmation  of  a  previous  grant  of  the  salt  mehal  of 
Suresa,  in  favour  of  Khwajah  Uhd-ool-  Ghunee,  and  his 
descendants,  at  a  perpetual  fixed  jumma  of  Rs,  1,809. 
But  no  such  previous  grant  was  then  registered.  The 
registration  of  the  suniid  of  1745  was  followed  by  a 
petition  presented  in  March^  1818,  for  a  reconsidera- 
tion of  the  case.  But  nothing  appears  to  have  been 
done  upon  this  petition  ;  and  the  next  step  in  these 
proceedings  appears  to  have  been  that  of  the  3rd  of 
September,  1818,  when  the  plaint  in  the  suit  was  filed 
by  Burkut-oon-Nissa  Begum,  for  the  recovery  of  the 
salt  mehals  of  these  Pergimnahs,  with  mesne  profits 
received  by  the  Government, 

Up  to  this  time  there  is  no  trace  upon  the  evidence 
of  any  sunud  having  been  brought  forward,  except  the 
alleged  sunud  of  1745,  It  is  true,  indeed,  as  was 
pointed  out  on  the  part  of  the  Eespondent,  that  the 
plaint  speaks  of  "  stmuds.^^  The  language  of  the  plaint 
is,  "  My  client's  great  grandfather  came  from  Cash" 
mere  to  this  country,  and  established  a  saltpetre  fac- 
tory, and,  under  considerable  outlay,  established  and 
obtained  salt  mehals  in  the  Pergimnahs  aforenamed, 
and  obtained  from  the  former  Nazhns,  istimrary  mo- 
currery  sunuds  for  the  same,  as  a  grant  to  himself  and 
posterity."  No  doubt,  therefore,  the  plaint  refers  to 
one  of  the  sunuds ;  but  it  is  to  be  observed,  that  the 
plaint  does  not  specify  the  sunuds,  and  it  is  clear  that 
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if  tlie  Eespondent  bad  any  title,  it  could  be  by  stinted       ^^^ 
only  ;  and  there  must  be  more  thuii  one  stmiid^  as  the  The  Bengai, 
alleged  smiiul,  wliicli  had  been  registered,   extended  v, 

only  to  Suresa,  and  was,   moreover,  a  sunud  of  confir-       j^iT^r^ 
mation  only.     It  does  not  appear,  therefore,  that  any     Hossein 
reliance  can  justly  be  placed  upon  this  expression  in 
the  plaint. 

The  suit  appears  to  have  lingered  for  some  time 
after  its  institution.  But  in  3Iarch,  1819,  the  alleged 
nmiid  of  1745  was  produced  to  the  OfEcer  of  salt 
mehals^  and  this  was  followed  by  a  proposal  for  com- 
promise in  May^  1819.  I  do  not  think  it  necessary  to 
go  through  the  document.  It  appears  that  there 
was  this  proposal  of  compromise.  This  proposal  was 
communicated  to  the  Board  of  Eevenue  by  a  letter 
dated  the  16th  of  Jidi/^  and  was  rejected  by  them  by  a 
letter  of  the  10th  of  August^  1819.  These  letters  are 
of  some  importance,  as  a  good  deal  was  said  upon  the 
subject  of  them  in  the  argument. 

The  letter  of  the  16th  of  Jidy^  1819,  contains  this 
paragraph  : — "  I  have  the  honour,  likewise,  to  forward 
to  your  Board  herev/ith  a  copy  of  the  plaint  filed  by 
the  Mocurrerydar  in  the  Patna  Court,  upon  an  exami- 
nation of  T\^hich,  together  with  that  of  the  original 
sunud^  which  accompanied  my  letter  of  the  28th  of 
March^  it  will  be  for  your  Board  to  decide  whether  it 
may  not  be  more  advantageous  to  the  interests  of 
Government  to  relinquish  the  Pergunnahs  in  question 
on  the  terms  offered,  than  to  run  the  risk  of  the 
Plaintiifs  obtaining  a  decree  in  Court,  which  would 
unquestionably  be  followed  by  a  demand  of  restitution 
of  all  that  I  have  hitherto  collected,  and  perhaps  by 
an  action  for  damages  in  having  attached  the  mehal 
unjustly.     The  question  of  right  on  their  part  rests,  I 
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1854.        conceive,   entirely  oh  the  validity  of  the  sunud,   of 
The  Bengal  which  I  have  already  expressed  my  doubts ;  for  it  i& 
GovERNUENT   ^  circumstanco  certainly   liable   to   create  suspicion, 
Nawab      ^-j^Q^^  Q^  ^jjQ  ^jjjjQ  j^j,    Deane  called  on  the   Bequiii's 
HossEiK      Mokhtar  (J/eer  Juaftir  Shah)  to  produce  any  docu- 
ment he  might  possess  which  would  tend  to  support 
or  establish  her  claims,  the  sumcd,  the  most  important 
document  he  could  bring  forward,  was  not  produced^ 
and  stated  by  him  not  to  be  found ;  yet  from  the 
date  of  registry  affixed  to  it,  compared  with  the  date 
of  the  Commissioner's  order  to  me,   on  the  subject 
of   the   resumption,    your   Board   will   perceive  that 
there  is  not  a  greater  difference  than  two   or  three 
months." 

Then  the  letter  of  the  10th  of  August ^  1819,  is  in 
these  terms  : — "  The   Nimm'k  sayer  mehal  of  Pergun- 
7iahs,  Suresa,   Kusnia^   and  Nagurhises  was  formerly 
held  under  a  mocurrery  and  istimrary  sunud  by    Uhd- 
ool-Glmnee^    from   whom   it    descended   to    the    late 
Burhit-oon-Nissa  Begum ;  after  whose  death,  in  con- 
sequence of  no  valid  title  having  been  produced  by 
her  heir,  the  mehal  was  ordered  to  be  resumed  by  the 
late  Commissioner ;  but  since  that  time  the  heir  has 
produced  a  document  purporting  to  be  a  sumid,  under 
the  seal  of  Zyn-ood-deen  Ahmud  Khan,  which  confirms 
to  Ubd-ool-Ghunee,  ^  ha  fiirzundan^  sl  iovmer  tnocurrery 
and  istimrary  grant  said  to  have  been  made  to  the 
above  person.     There  is  nothing  in  the  sunud  itself 
which  leads  one  to  suspect  its  being  a  forgery ;  but 
its  not  having   been   produced  with  the  documents 
brought  forward  when  the  late  Commissioner  called 
for  the  titles  of  the  heir  of  the  late  Burhut-oon-Nissa 
Begum^  affords  strong  grounds  for  suspecting  the  va- 
lidity of  it."     Then  he  goes  on  to  state  other  grounds 


Khan. 
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which  might  lead  to  suspicion  of  the  validity  of  the        1854. 

document.  The  Bengal 

These  letters  were  relied  on  by  the  Eespondent  as      ^^"^^^^^^'^ 

evidence  that  not  only  the  alleojed  sunud  of  1745,  but      Nawab 
•^  ^  '  Jafxtb 

also  the  alleged  sunud  of  1735,  had  then  been  pro-  Hosseix 
duced,  and  they  were  relied  upon  also  upon  this 
ground,  that  the  letter  of  the  10th  of  August,  1819, 
refers  not  only  to  the  JVumuk  sayer  mehal  of  SuresUy 
but  also  to  that  of  Kusma,  which  is  not  mentioned  in 
the  alleged  sumid  of  1745.  But  it  is  observable,  that 
the  letter  of  the  10th  of  August,  1819,  is  in  answer  to 
the  letter  of  the  1 6th  of  Jidij  of  that  year,  which  clearly 
refers  only  to  the  sunud  of  1745,  and  that  the  letter 
of  the  10th  of  August,  when  it  refers  to  what  had 
been  produced,  refers  to  that  sunud  only.  It  says, 
"  Since  that  time  the  heir  has  produced  a  document 
purporting  to  be  a  sunud  under  the  seal  of  Zyn-ood~ 
deen  Ahmud  Khan,''''  which  clearly  is  the  sunud  of 
1745.  And  the  reasonable  interpretation  of  the  part 
of  that  letter  which  refers  to  Kusma,  seems,  there- 
fore, to  be,  either  that  Kusma  was  considered  to  be 
included  in  Suresa,  or  that  the  passage  referring  to 
Kusma  had  reference  to  the  claim  which  had  been 
made,  and  not  to  the  evidence  which  had  been  ad- 
duced in  support  of  it.  The  question  of  the  validity 
of  the  sunud  must  indeed  at  this  time  have  been 
deemed  to  be  of  little  importance,  as  the  Government 
had  been  advised  that  the  grant  produced,  whatever 
it  may  have  been,  had  detprmined. 

The  proposal  for  compromise  having  been  rejected, 
the  suit  proceeded.  The  Government  put  in  their 
answer,  by  which  they  insisted,  amongst  other  things, 
that  the  sunud  produced  (meaning,  as  clearly  appears 
by  the   context,  the   sunud  of  1745)   could  not  be 
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1854.        relied  on.     The  Eespondent  replied,  and,  in  the  repli- 

The  Bengal  cation,   undoubtedly  referred  to  some  sunud  different 

GovERjiMENT   j^^q^  ^]^^^^  ^^f   1745,   aud  containing   more  extensive 

Nawab      words  of  inheritance.     But  still  there  was  no  men- 

HossEiN     tion  in  terms  of  the  sunud  of  1735.     When,  however, 

^^'       the  cause  was  at  issue,   the  first  document  produced 

on  the   part   of  the    Eespondent  was  an  instrument 

purporting  to  be  a  sunud  of  the  year  1735,  uudsr  the 

seal  of  Mahomed  All  Wurdee  Khan. 

In  the  Respondent's  case  we  have  that  sunud,  and 
it  is  in  these  terms — "To  the  officers  present  and 
future  of  Pergunnahs,  Suresa  and  Kusma,  SarJcar,  Ha- 
jeepoor,  Muijaf,  Sooha,  Behar^  be  it  known.  As  the 
honest  Khwajah  Ubd-ool-Ghimee  has  established  salt 
mehals  in  the  Pergunnahs  aforementioned,  and  has 
brought  Quluniee  Shorah  (saltpetre)  into  use,  and  has 
petitioned  that  some  arrangement  may  be  made,  so  ■ 
that  he  might  pay  the  yearly  revenues  to  Government, 
and  enjoy  the  profits  himself,  and  his  posterity  after 
him,  generation  after  generation,  and  which  arrange- 
ment should  be  free  from,  and  not  susceptible  to,  any 
change  or  alteration  in  future  :  adverting,  therefore,  to 
his  right  and  to  his  good  management,  the  mehal  in 
question  has  been  settled  at  an  equal  and  fixed  jumnia 
of  Es.  2,063.  Ip.,  in  the  name  of  Khtvajah  Ubd-ool- 
Ghunee  as  a  mocurrery  istlmrary,  fixed  (permanent) 
tenure,  to  continue  to  him  and  to  his  children  and 
dependents  (relatives)  in  perpetuity,  without  any  spe- 
cification of  name  or  division,  so  that  himself  and 
his  children  and  dependents  (relatives),  generation 
after  generation,  might  possess  and  enjoy  the  mehal 
in  question  to  their  full  and  entire  satisfaction,  and 
pay  yearly  the  mocurrery  jumma  into  the  Govern- 
ment Treasury,   and  enjoy  the  profits.     The  Khtvajah 
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aforenamed,   and  his  cliildren  and  dependents  (rela-        i**^- 
tives),  being  c  -nsidered  as  fixed  Mocurrcrij  Istimrary-   The  Bengal 
da)\  should  suffer  no   change  and  alteration  in  the      ''   v, 
tenure,  and  also  be  subject  to  no  increase  or  any  other       j^^^^f 
demand   for    cesses,    roquiGiiions    (as   presents),    and     Hosseiw 
heliree  (charge  for  any  requisite  expenses,  &c.)." 

It  may  as  well  be  observed  here,  that  the  Govern- 
ment had  been  advised,  that  the  suniid  of  1745  did  not 
contain  words  of  inheritance  sufficiently  ample  to  carry 
the  property  to  the  descendants  of  Khwajah  Ubcl-ool- 
Ghunee^  and  that  that  circumstance  had  been  com- 
municated in  the  meantime  to  the  Eespondent,  and 
that  communication  had  been  made  anterior  to  the 
production  of  this  sunud  of  1735. 

That  document  being  put  in,  there  can  be  no  doubt 
that  this  instrument,  if  genuine,  was  sufficient  to  en- 
title Burkiit-oon-Nissa  to  the  salt  mchal  of  these  Per- 
gunnahs.  That  has  not  been  denied  at  the  bar.  But 
this  cause  was  first  triod  before  a  Special  Commis- 
sioner, and  he  discredited  both  this  alleged  sunud  and 
the  alleged  sunud  of  1745.  And,  it  having  afterwards 
appeared  that  the  Special  Commissioner  had  no  juris- 
diction, the  cause  was  again  tried  before  the  Judge  of 
the  Patna  Court,  who  arrived  at  the  same  conclusion 
as  to  the  authenticity  of  these  alleged  siuiuds.  Upon 
an  appeal  from  this  last  decree,  however,  the  Judges 
of  the  Stcdder  Court  have  held  these  alleged  sunuds  to 
be  valid,  and  we  have  now  to  determine  between  these 
conflicting  opinions. 

That  these  alleged  sunuds  have  been  brought  for- 
ward under  circumstances  of  very  grave  suspicion, 
admits  of  no  question.  But  to  reverse  the  Decree  of 
a  Court  upon  the  ground  of  suspicion  merely,  would 
be  going  much  too  far.     There  are,  however,  facts  in 
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1854.        tliis  case  which  appear  to  their  Lordships  to  be  irre* 

The  Bengal  concileable  with  the  authenticity  of  these  siimids.     As 

V.  to  Suresa,  the  alleged  perpetual  jumma  is,  according 

jA^lf      tothe^imMf/  of   1745,  Es.   1,809;  but,  according  to 

HossEiN     the  Eespondent's  own  evidence  (without  reference  to 

ICti  an 

the  doubt  thrown  upon  it  by  the  Eeport  of  1824),  the 
jumma  of  the  three-fourths  up  to  1803-4  was  Es. 
1,351  ;  and  in  1803,  Es.  458.  12a.  were  added  for 
the  one-fourth  resumed  mocurrery  of  Baboo  Su- 
rtipjeet  Si?iff,  thus  making  the  total  Jumma  to  amount 
to  Es.  1,809.  12a.  There  is  no  explanation  of  this 
■difference  of  12  anas  in  the  amount  of  the  jumma. 
But  there  are  still  more  important  considerations 
affecting  this  resumed  one-fourth.  The  Eespondent's 
position  is,  that  this  one-fourth  was  one-fourth  of  the 
Government  revenue  granted  out  to  Bahoo  Siirujjjeet 
Sing  for  life.  But  the  grant  to  Bahoo  Surujyjeet  Sing 
was,  or  appears  to  have  been,  at  least,  in  the  .year 
1763-4.  And  if  there  had  been  a  previous  grant  in 
1735  or  1745  of  the  entire  revenue,  at  Es.  1,809, 
how  could  the  one-fourth  granted  in  1763-4  amount  to 
Es.  458.  12a.,  the  one-fourth  of  Es.  1,809  being  only 
Hs.  452.  4a.  ?  It  thus  appears,  that  this  resumed  one- 
fourth  was  not  one-fourth  of  the  Government  share, 
and  this  is  confirmed  by  the  Kistbundy  of  1804,  in 
which  the  fourth  is  mentioned  as  a  fourth  share,  in 
contradistinction  to  the  three  shares  of  Nizamut. 
Again,  in  the  Jimanat  dufter  papers  relating  to  the 
fourth  share  of  Bahoo  Doorg  Begah  Sing  and  Baboo 
Surupjeet  Sing,  the  mocurrery  jumma  of  the  salt 
mehal  of  the  fourth  is  set  down  at  Es.  125  only,  and 
a  subsequent  sunud,  in  which  it  was  recorded  at  Es. 
435,  was  set  aside,  as  not  corresponding  with  these 
Amanat  dufter  papers.     And  it  would  appear,  there- 


ON    A.PPEAL    FROM    THE    EAST    INDIES.  4(ll7 

fore  that  if  the  jumma  of  Es.  458   was  paid  to  Baboo        1854. 
Surupjeet  Siiig^   of  which,  however,  no   evidence  has  Thb  BBNOjiii 
been  given  on  the  part   of  the  Eespondent,  it  must      o^^'^^^^ 
have  been  so  paid  in  increase  of  the  jumma  at  which       Nawab 
he  held,  and  by  an  arrangement  with  him  quite  inde-      Hosseih 
pendent  of  the  jumma  which  he  paid.     As  to   Per- 
gunnah,  Kusma,  too,  the  payment  of  the  revenue  to  the 
Government  appears  to  have  been  commenced  only 
upon  the  resumption  from  Rajah  Raj  Buliuh,  in  1803. 
And  if  there  had  been  a  previous   grant   of  the   salt 
mehal  of  this  Pergunnah^  at  Es.  254.  Oa.  Ip.,  how  is 
it  to  be  accounted  for  that  in  the  Kisthundy  of   1803, 
the    Eespondent  submitted   to  be   charged  with   the 
allowance  of  Es.  26,  in  favour  of  Rajah  Madho  Sing^ 
and  also  with  other  charges  which  are  contained  in 
that  Kisthundy  ? 

These,  and  the  other  facts  of  this  case,  lead  their 
Lordships  to  the  conclusion,  that  the  sunuds  of  1735 
and  1745  are  not  authentic.  They  are  the  docu- 
ments on  which  the  Eespondent  has  alleged  the  istmi- 
rary  tenure  to  be  founded,  and  having  alleged  it  to 
rest  upon  them,  and  having  failed  to  make  good  that 
allegation,  he  must  abide  by  the  failure,  and  is  not, 
in  our  opinion,  entitled  to  resort  to  any  presumption 
which  possibly  might  otherwise  have  been  made, 
although  it  would  be  difficult  to  raise  a  presumption 
on  a  question  of  this  nature,  the  question  being,  not 
whether  the  viehal  is  rent  free,  but  whether  a  rent 
admitted  to  be  due  has  been  permanently  fixed. 

Having  arrived  at  this  conclusion  as  to  the  validity 
of  the  sunuds^  it  is  unnecessary  for  their  Lordships 
to  give  any  opinion  upon  the  questions  which  were 
discussed  in  argument,  whether  the  Numiik  sayer 
mehals  has  been  wholly  abolished,  and  whether  the 

VOL.  V.  K  2 


Ehan. 
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185-1.        Government  have,  in  any  event,  the  right  to  resume^ 

The  Bengal  by   virtue   of   their   Sovereign   power.     Their   Lord- 

GovKRNMKST   gi^jpg  gjyg  j^Q  opinion  upon  those  points.     The  Judges- 

N.vwAB      Qf  the  Sudder  Court  appear,  however,  to  have  consi- 
Jafuk  .        ,        ' 

HossEiN      dered  that  the  question  m  this  case  was  set  at  rest  by 

the  Decennial  Settlement,  tliat  the  settlement  then  en- 
tered into  with  the  ancestor  of  the  Eespondent  became 
permanent  and  perpetual,  under  Eeg.  VIII.  of  1793, 
But  that  Eegulatioii  seems  to  their  Lordships  to  relate 
to  the  land  revenue,  and  to  settlements  concluded  with 
the  actual  proprietors  of  the  soil,  and  to  harve  no  rela- 
tion to  the  Numuk  sayer  mehals^  or  any  settlement 
made  in  respect  of  it  vath  persons  who  were  not  pro- 
prietors of  the  sail,  and  neither  the  late  nor  the  pre- 
sent Eespondent  appears  to  have  been  proprietor  of 
the  soil.  Our  opinion,  therefore,  differs  from  that  of 
the  Judges  of  the  Sudder  Court  upon  this  point. 

It  has  not  escaped  their  Lordships'  attention,  that  in 
one  of  the  precedents  cited  in  this  case,  it  was  inti- 
mated that  the  word  "  Mocurrcr}j'''  may  import  perpe- 
tuity. But  their  Lordships  apprehend  that,  although  it 
may  have  that  import,  this  is  not  the  necessary  mean- 
ing of  the  word,  and  they  are  satisfied  that,  as  used  iu 
the  documents  in  this  case,  it  has  not  that  import. 

Upon  these  grounds  their  Lordships  recommenda- 
tion to  Her  Majesty  will  be,  to  reverse  the  Decree  of 
the  Sudder  Court,  and  the  subsequent  Orders  founded 
upon  it,  and  to  restore  the  decision  of  the  Patna 
Court,  dismissing  the  Eespondent' s  claim,  with  costs. 
But  their  Lordships  think  that  the  case  has  been  in- 
volved in  so  much  obscurity  by  the  proceedings  oa 
the  part  of  the  Government  and  its  officers,  that  there 
was  enough  to  justify  the  appeal  from  the  Decree  of 
the  Patna  Court^  and  that  no  costs  ought  to  be  given 
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Bubscquent  to  that  Decree.     I  am  uot  sure  whether       ^'^^ 
the  costs  have  not  been  paid,   and,  if  so,  they  must  be  TriK  Bkxgal 

•JOVERNMKST 

refunded  and  set  right. 


In  ee  The  Xaavab  of  Suuat,* 
Oil  i^etitio7i  from  Bombay, 


Xawar 

Jafuk 

-iiossbiw 

KttAy. 


1854. 
An  Act  of 


J,  HIS  was  an  application  for  leave  to  appeal  against     3ot]i  June, 
■an  adjudication  of  the  Clovernor  of  Bomba/j,  founded 
on  an  award  made  under  an  Act  of  the  Legislative 
Council  of  India,  Ko.  18  of  1848,   for  the  administra-  the  Legisla- 
tion of  the  private  estate  of  the  late   Naivab  of  Swat,  No^iSo'f'isis 
which  arose  under  the  following  circumstances  : — The  einpowered 

— ,     .  .  T --  T     '  <  7         1  -1  ^^^  Governor 

Petitioners  were  31eer  Jafur  yl/ee,  the  son-m-law  of  in  Council  of 
Mecr  Ufzooloddem  Khan,  the  late  Nawah  of  Surat,  and  aXiin^teT 
father  of  Zeeoon-nissa  Larlee  Bcqum  and  Buheenioon-  *^*-'  P^'^'ate 

„  •    P  11-11  estate  of  the 

nissa  Bcfjum,  infants  (the  grandchildren  of  the   kite  late  Nawah  of 

Suraf,  and  it 

*  Present;   Members  of    the  •  Judicial  ■Committee, — The    Lord  T'^^' ^7  s^^- 

Justice  Ivuig-ht  Bruce,  the  Eight  Hon.  Sir  Edward  Ryan.  Knt..  the  acted  ' '^'that 

Lord  Justice  Turner,  the  Right  Hon.  Sir  John  Patteson,  Knt,, and  no  act  of  the 

the  Eight  Hon.  Sir  JoKn  Dodson.  Knt.  '^•^j'^  Governor 

of  Bombay  m 
Council  in 
respect  of  the  administration  to,  and  distribution  of,  such  pi'opertv, 
from  the  date  of  the  death  of  the  said  Nawah,  should  be  liable  to  bo 
questioned  in  any  Court  of  Law  or  Equity."  No  provision  was  made  for 
an  appeal  from  the  Governor's  decision.  In  pursuaaco  of  the  power 
conferred  by  this  Act,  the  Government  agent  at  .'Surat,  to  whom  the  mat- 
ter was  referred,  made  an. a  ward  d-'stributing  tJie  estate  in  certain  shares 
among  the  heirs  of  the  deceased,  which  award  was  confirmed  hj  the  Go- 
vernor in  Council. 

Upon  an  application  by  a  claimant  dissatisfied  with  the  award  to  the 
Judicial  Committee,  for  leave  to  appeal  from  the  Governor  in  Council's 
•confirmation  of  the  award  :  Held,  that  the  award  was  not  such  a  judicial 
act  as  to  come  within  the  operation  of  sec.  3  of  the  Statute,  3rd  &  4th 
Will.  IV..  c.  41,  or  the  7th  &  8th  JlrL.  c.  (59.  and  could  not  be  enter- 
tained by  the  Judicial  Committee  without  a  special  ]\'i"(>.reuce  to  them  by 
the  Crown,  under  section  4  of  the  Statute,  ord  &  4th  Will.  IV..  c  41- 
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1854.  Naioab),  and  Amee7'-oon-nissa  Begiun,  the  widow  of 
In  re  the  deceased  Naivah. 
o-£^v^T^  It  appeared  from  the  petition,  that  Meer  TJfzoolod- 
cleen  Khan,  from  the  year  1821  until  his  death,  enjoyed 
the  dignity  and  immunities  of  Surat  with  the  sanction 
of  the  British  Government  in  India,  under  the  pro- 
visions of  certain  articles  of  agreement,  entered  into 
on  the  13th  of  May,  1800,  between  the  East  India 
Company  and  Niisseeroddeen  Khan,  the  father  of  Uf- 
zooloddeen  Khan,  whereby,  in  consequence  of  his  sur- 
rendering up  to  the  East  India  Company  the  civil  and 
military  government  of  Surat,  it  was  provided,  that 
he  should  continue  exemj^t  from  the  jurisdiction  of 
the  Courts  of  Justice,  and  should  be  at  liberty  to 
dispense  justice  over  his  relations  or  servants.  Meer 
Ufzooloddecn  Khan  died  on  the  8th  of  August,  1842, 
leaving  no  son  surviving  him,  and  the  title  was  de- 
clared extinct,  and  the  property  taken  possession  of 
by  the  Government.  On  the  26th  of  August,  1848, 
an  Act  of  the  Legislature  of  India,  No.  XVIII. ,  entitled, 
"  An  Act  for  the  administration  of  the  estate  of  the 
late  Nawah  of  Surat,  and  to  continue  privileges  to  his 
family,"  was  passed,  which  invested  the  Government 
of  Bombay  with  power  to  administer  the  private  estate 
of  the  deceased  Nawah,  and  after  settlement  and  pay- 
ment of  the  claims  against  the  Naioab,  at  the  time 
of  his  death,  to  make  distribution  of  the  remainder 
among  his  family.  Among  the  claimants  to  the  pro- 
perty, as  heirs,  were  the  Petitioner,  Meer  Jafur  Alee, 
and  his  two  daughters,  who  claimed  the  whole  estate. 
The  agent  for  the  Government,  Mr.  Frere,  to  whom 
the  matter  was  referred,  by  his  award,  was  of  opinion, 
that  there  was  no  proof  of  a  custom  in  the  family  of 
the  late  Nawah,  by   which  his   children   were  cxclu- 
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sively  entitled  to  the  whole  property,  and  that  it  was        ^So4.^ 
not  proved  that  it  was  the  intention  of  the  late  Natvab        1n  kb 
to  constitute  any  particular  person  to  the  exclusion     o/suKr-r.^ 
of  those  who  would  be  heirs  under  the  rules  of  the 
Mahomedan   law   of   succession ;    and    he,    therefore, 
decreed  that  the    property    should    be    divided    into 
sixteen  shares,  and    awarded    eight    shares  to    31ecr 
Jafur    Alec's    two    daughters,    and    the    other    eight 
shares  among    the    other    relations    of    the    deceased 
Nmuah. 

The  Petitioner,  Mecr  Jafur  Alee,  on  behalf  of 
his  daughters,  appealed  to  the  Bombay  Government 
against  the  above  award,  insisting,  that  it  was  against 
the  late  NawaFs  intentions.  On  the  27th  of  July, 
1853,  the  Government  of  Bombay  informed  the  Peti- 
tioner that,  on  a  full  consideration  of  the  appeal  pre- 
ferred by  him  on  behalf  of  his  daughters,  against 
Mr.  Frere's  decision,  they  had,  under  section  2,  of 
Act  9,  !N"o.  18,  of  1848,  adjudged  the  succession  as 
follows :  to  his  daughters,  four  shares  each,  to  the 
NazvaVs  widows,  one  share  each,  and  to  the  two  great 
grandsons  of  the  NaivaVs  great  grandfather's  brother 
in  the  male  line,  three  shares  each,  and  thus  con- 
firmed the  award.  After  an  ineffectual  application  to 
the  Board  of  Directors  of  the  East  India  Company  for 
a  review  of  the  case,  the  Petitioners  presented  a 
petition  to  Her  Majesty  in  Council  for  leave  to  appeal, 
and  for  a  reference  of  the  petition  to  the  Judicial 
Committee.  The  petition  was  in  the  ordinary  form, 
but  the  Registrar  of  the  Privy  Council  being  doubtful 
whether  it  was  within  the  provisions  of  the  Privy 
Council  Act,  3rd  and  4th  Will  IV.,  c.  41,  sec.  3,  the 
present  application  was  made  to  their  Lordships  for 
leave  to  appeal. 
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i8o4.  The  Solicitor-General  (Sir  Pdchard  Bethell\   and 

ix  KE  Mr.  Ayrton^  supported  the  motion, 

'^^^^■^ty^'  We  insist  that  tlie  confirmation  of  the  award  by 
the  Governor  in  Council,  under  section  2,  of  the  Act 
of  the  Legislature  of  ImlUi^  Xo.  18  of  1848,  was  of  a 
judicial,  and  not  a  Sovereign  character,  and  the  pro- 
per subject  of  an  appeal  to  the  Queen  in  Council.  It 
■was  similar  to  the  judicial  functions  formerly  exer- 
cised by  the  Governor-General,  under  the  powers  of 
the  Statute,  21st  Geo.  III.,  c.  70,  sec.  21,  from  whose 
award  or  decision  an  appeal  to  the  King  in  Council 
was  as  of  course.  The  jurisdiction  of  the  President 
and  Council,  as  a  Court  of  appeal,  was  abolished  by 
Statute,  37th  Geo.  III.,  c.  142,  sec.  IS,  and  the  Bom- 
hay  Charter  founded  upon  that  Act  provides  for  an^ 
appeal  to  the  King  in  Council  from  the  Supremo 
Courts,  thereby  created.  Statute,  47th  Geo.  III., 
sess.  2,  c.  ^'^.,  sec.  1,  empowers  the  Bomhcuj  Govern- 
ment to  make  laws  and  regulations  for  the  good 
order  of  the  town  of  Bomha-^j,  but  an  appeal  is  given 
by  sec.  2.  So  Bom.  Eeg.  IV.  of  1827,  ch.  23,  cl.  10 
{Dom.  Code,  p.  159),  expressly  provides,  that  there 
shall  be  no  bar  to  the  full  and  unqualified  exercise 
of  Her  Majesty's  pleasure,  in  receiving  or  rejecting 
appeals  from  the  Sudder  Courts.  Although  it  is  en- 
acted, that  the  award  is  not  to  be  questioned  in  any 
Court  of  law  or  equity,  yet  that  cannot  deprive  a  sub- 
ject of  the  right  of  appeal  to  the  Sovereign.  There 
are  no  restrictive  words  taking  away  an  appeal,  and 
we  insist  that  an  appeal  lies  to  the  Judicial  Com- 
mittee as  now  constituted,  the  same  as  an  appeal  lay 
from  the  President  and  Council  to  the  King  in  Coun- 
cil, before  the  passing  of  the  Statute,  37th  Geo.  III., 
c  142.     The  recognition  of  the  Sovereign  character 


ON    APPEAL    FEOM    THE    EAST    IXT)7ES.  (JOS 

of  the  Xaivah  of  Surat,  and  the  exemption  of  himself,  ^^o^- 
family  and  servants,  by  Bom.  Reg.  TI.,  of  1827,  ix  rk 
sec.  21,  cl.  2,  from  the  cognizance  of  the  Civil  Courts  '^^^^'^^'Zi^ 
of  Justice,  are  not  unfrequent  in  India.  Bom.  Reg, 
XYII.  of  1827,  sec.  29,  cl.  2.  The  fact  of  the  Go- 
rernment  making  the  Nawab^  as  it  were,  soliius  lege, 
has  created  this  anomalous  position. — [The  Lord  Jus- 
tice Knight  Bruce :  Does  any  objection  arise  upon 
that  point  ?  Is  not  the  question  confined  to  this, — Is 
the  award  such  a  judicial  proceeding  as  comes  within 
the  appellate  jurisdiction  of  the  Judicial  Committee^ 
conferred  upon  them  by  the  ord  &  4th  Will.  lY., 
e.  41,  sec.  3  ?  which  authorizes  them  to  entertain 
appeals  from  any  "  determination^  sentence,  rule,  or 
order  of  any  Court,  Judge,  or  judicial  officer."  If  it 
is  not  embraced  in  these  words  as  a  judicial  act,  then 
we  can  only  entertain  the  matter  by  a  special  refer- 
ence to  us  by  the  Crown,  under  the  fourth  section  of 
that  Act.  Under  that  section  the  Crown  has  power 
to  refer  any  matter  to  the  Judicial  Committee  for 
their  advice.] — An  appeal  was  entertained  by  this 
Court  from  an  award  made  by  the  Bomhag  Governor 
in  an  analogous  case  of  heirship.  Liiximom  Roiv  Sada- 
se?v  V.  3Iiillar  Roiv  Bajee  (a).  This  is  clearly  a  judi- 
cial act.  It  was  a  tribunal  established  by  an  Act  of 
the  Legislature  of  India  to  determine  rights  of  heir- 
ship, and  in  this  country  the  entry  of  it  might  be 
brought  up  by  certiorari.  The  Queen  v.  The  Aberdare 
Canal  Compang  (h).  Even  if  a  Statute  directed  a 
Court  to  hear  and  finally  determine,  it  does  not,  in 
the  absence  of  express  words,  take  away  the  cer- 
tiorari, as  it  is,  in  the  language  of  Lord   Kcngon,  "  a 

(ff)  2  Knapp's  P.  C.  Cases,  60,       (J)  14.  Q.  B.  B.  Eeps.  854, 
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1854.        beneficial  writ  for  the  subject."   The  King  v.  Juhes  («), 
In  KE       The  Act  of  1848  "was  never  intended  to  interfere  with 
^oF^SuRrT^  the  right  of  appeal  to  this   Court,   which  has  more 
extensive  powers  than  the  Court  of  Queen's  Bench. 

The  Lord  Justice  Knight  Bruce  : 

The  late  Nawab  of  Surat,  having  been  placed  in  a 
peculiar  position  with  reference  to  the  Gov^ernment  of 
Bomhaij,  by  reason  of  the  consideration  shown  him  by 
that  Government,  in  consequence  of  rights  of  Sove- 
reignty, which,  whether  theoretically  by  delegation, 
or  otherwise,  he  had  in  fact  substantially  exercised ; 
he  was  placed,  I  say,  in  a  particular  position  by  law 
with  reference  to  that  Government,  and  to  a  certain 
extent,  to  use  the  expression  of  the  Solicitor- General, 
was  "  solitus  lege'''  himself,  and  placed  as  a  law  over  his 
immediate  family  and  dependents  ;  a  state  of  things 
which  existed  at  his  death.  Some  dificulties  appear 
to  have  arisen  upon  that  event ;  and,  in  consequence, 
some  years  after  his  death  in  1848,  an  Act  of  the 
Supreme  Legislature  of  India  was  passed  to  this  effect : 
it  is  entitled  "  An  Act  for  the  administration  of  the 
estate  of  the  late  Naivah  of  Surat,  and  to  continue 
privileges  to  his  family."  It  recites  that  "it  is  expe- 
dient to  provide  for  the  administration  of  the  estate  of 
the  late  Naivah?''  It  then  recites,  that  ''  the  exemp- 
tion from  the  jurisdiction  of  the  Civil  and  Criminal 
Courts,  enjoyed  by  the  said  late  Naivah  and  his  re- 
lations and  servants,  by  virtue  of  the  treaty  concluded 
between  the  East  India  Company  and  the  said  late 
Nawah  on  the  13th  Maij^  1800,  recognised  and  con- 
firmed by  clause  2,  section  21,  Regulation  IL,  1827, 

(«)  8  Term.  Rep.  544. 
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and  clause  2,  section  1,  Eegulation  XI.,  1827,  of  the        1854. 
Bombay  Code,  ceased  at  the  death  of  the  said  late       j^  r^ 
Naivab,  and  it  is  deemed  expedient  that  some  of  the  '^^^^^^^ 
said  persons  should  continue  to  be  privileged."     It 
then  enacts,  that   "  ISTo  writ  or  process  shall  be  sued 
forth  or  prosecuted  against  the  person,  goods,  or  pro- 
perty of  tne  said  several  persons  named  in  the  sche- 
dule annexed  to  the  Act,  or  any  of  them,  unless  with 
the  consent  of  the  Governor  of  Bombay  in  Council 
first  obtained,  such  consent  to  be  signified  by  one  of 
the  Secretaries  to  the  Government ;   and  any  writ  or 
process  sued  forth  or  prosecuted  against  the  person, 
goods  or  property  of  the  said  named  persons,  or  any 
of  them,  without  such  consent  as  aforesaid,  shall  be 
utterly  null  and  void."     The  second  section,  which  is 
the  one  which  has  been  brought  more  immediately 
under  the  attention  of  their  Lordships  on  this  occa- 
sion, says,    "  The  Governor  of  Bombay  in  Council  is 
empowered  to  act  in  the  administration  of  the  pro- 
perty, of  whatever  nature,  left  by  the  late  Naivab  of 
Surat,  in  regard  to  the  settlement  and  payment  of  the 
debts  and  claims  standing  against  the  estate  of  the 
said  late  Natvab  at  the  time  of  his  death,  and  to  make 
distribution  of  the  remaining  property  among  his  fa- 
mily ;  and  no  act  of  the  said  Governor  of  Bombay  in 
Council,  in  respect  to  the  administration  to  and  dis- 
tribution of  such  property,  from  the  date  of  the  death 
of  the  said  late  Natvab^  shall  be  liable  to  be  ques- 
tioned in  any  Coui't  of  Law  or  Equity." 

The  Governor  of  Bombay  in  execution  of  the  power 
or  duty,  or  both,  thus  conferred  upon  him,  has  exer- 
cised that  power  or  duty  in  a  manner  unsatisfactory 
to  members  of  the  family  of  the  Nawab^  and,  in  con- 
sequence,  the  present  Petitioners  seek  to  have  the 

VOL.  Y.  L  2 
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1854.  case  re-heard,  or  the  distribution,  thought  right  by 
T"  as  the  Governor  of  Bomhay  in  Council,  brought  under 
^■S^SuhTt^  the  review  of  the  Judicial  Committee,  as  a  matter  of 
right,  and  in  the  exercise  of  its  ordinary  jurisdiction ; 
and  the  question  before  their  Lordships  is,  whether 
that  is  a  course  authorised  by  the  Statutes  under 
which  they,  as  members  of  the  Privy  Council,  exer- 
cising the  particular  functions  of  the  Judicial  Com- 
mittee, are  nov/  sitting. 

The  question  is  not  whether  this  may  hereafter  be 
a  case  which  their  Lordships  may  have  to  hear,  if  it 
shall  so  seem  fit  to  Her  Majesty,  under  the  4th  section 
of  the  Statute,  3rd  &  4th  Will.  lY.,  c.  41,  to  refer  it 
to  them.     The  question  is  entirely  confined  to  the 
3rd  section  of  that  Statute.     Their  Lordships  desire 
that  nothing  which  is  said  on  the  present  occasion 
shall  be  understood  as  referring,  directly  or  indirectly, 
to  anything  that  may  be  thought  right  to  be  done 
under  the  4th  section.     That  is,  in  point  of  fact,  a 
matter  with  which  they  have  nothing  to  do.     The  4th 
section  provides,   "  That  it  shall  be  lawful  for  His 
Majesty  to  refer  to  the  said  Judicial  Committee,  for 
hearing   or    consideration,    any   such    other    matters 
whatsoever,  as  His  Majesty  shall  think  fit ;   and  such 
Committee   shall   thereupon   hear   and   consider    the 
same."     If,  therefore,  it  shall  hereafter  be  the  pleasure 
of  Her  Majesty  to  refer  the  present  petition,  or  any 
similar  petition,  to  their  Lordships,  their  Lordships 
will  of  course  hear  it,   and  report  to  Her  Majesty 
upon  it.     At  present  no  such  case  is  before  us.     The 
only  question  is,  whether,  without  a  reference,  and, 
as  a  matter  of  right,  a  petition  complaining  of  what 
has  been  done  by  the  Governor  of  Bomlay  in  Council, 
under  the  particular  power  that  I  have  mentioned, 
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sliall  be  brought  here  in  ordinary  course ;  and  that       ^^'^54. 

depends  upon  the  question  whether,  within  the  true       In  ee 

meaning  of  the  3rd  section  of  the  Statute,  3rd  &  4th    q^q^^^ 

Will.  IV.,  c.  41,  establishing  the  Judicial  Committee, 

the  act,  of  which  complaint  is  now  made,  is  the  act  of 

a  Judge  or  judicial  officer  ;  the  language  of  the  third 

section  being,  ''  that  all  appeals,  or  complaints  in  the 

natui-e  of  appeals  whatever,  which,  either  by  virtue 

of  this  Act,  or  any  law.  Statute,  or  custom,  may  be 

brought  before  His  Majesty  or  His  Majesty  in  Council, 

from  or  in  respect   of   the   determination,    sentence, 

rule,  or  order  of  any  Court,  Judge,  or  judicial  offi.cer, 

and  all  such  appeals  as  are  now  pending,"  shall  be 

heard  in  the  way  that  is  there  mentioned. 

Now,  the  2nd  section  of  the  Indian  Act  of  1848  I 
have  already  read  ;  and  it  will  be  requisite,  in  con- 
sidering it  more  particularly,  to  look  at  the  two 
portions  of  it  separately.  The  first  is,  that  "  the 
Governor  of  Bombay  in  Council  is  empowered  to  act 
in  the  administration  of  the  property,  of  whatever 
nature,  left  by  the  late  Nawab  of  Surat,  in  regard  of 
the  settlement  and  payment  of  the  debts  and  claims 
standing  against  the  estate  of  the  late  Nawab  at  the 
time  of  his  death,  and  to  make  distribution  of  the  re- 
maining property  among  his  family."  ]^ow,  whether, 
if  the  section  had  stopped  there,  the  discretion  of  the 
Governor  in  Council  was  one  which  could  have  been 
regulated  or  interfered  with  judicially,  or  was  abso- 
lute, their  Lordships  do  not  mean  to  intimate  any 
opinion.  Let  it  be  assumed  for  a  moment,  that  it 
was  not  absolute,  but  that  it  was  a  discretion  bound 
to  be  exercised,  according  to  some  law,  some  custom, 
some  state  of  rights.  The  mode  of  complaining  of 
that  must  have  been  to  the  ordinary  Courts  of  the 
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1854.  country,  either  in  one  branch  of  the  local  jurisdiction 
In  re  or  in  another,  from  which  it  might  have  been  brought, 
'^oFSutZr^  in -regular  course  of  appeal,  before  Her  Majesty  in 
Council.  ISTo  such  course  has  taken  place,  in  the  pre- 
sent instance,  nor  could  it,  for  the  obvious  reason  that 
I  am  about  to  mention.  It  is  plain,  therefore,  that 
the  Petitioners  would  not  be  right  here,  upon  the 
supposition  that  the  enactment  that  I  am  reading  had 
ended  at  the  point  to  which  I  have  read.  But  the 
section  proceeds,  "  And  no  act  of  the  said  Governor 
of  Bombay  in  Council,  in  respect  to  the  administra- 
tion to  and  distribution  of  such  property,  from  the  date 
of  the  death  of  the  said  late  Nmvab,  shall  be  liable  to 
be  questioned  in  any  Court  of  Law  or  Equity."  It 
is  perfectly  plain,  therefore,  that  no  local  Court  could 
have  entered  into  the  question  of  the  propriety  of  the 
administration  or  distribution  thought  right  by  the 
Governor  of  Bombay  in  the  exercise  of  this  power. 
But  the  argument  is,  that  though  the  ordinary  Courts 
are  excluded  from  interference,  the  Queen  in  Council 
is  not  ;  and,  perhaps  (though  their  Lordships  do  not 
mean  to  pronounce  any  opinion  upon  it),  the  argu- 
ment may  be  well  founded,  that  if  the  Governor  in 
Council  was  here  constituted  a  Court,  it  might  have 
exceeded  the  limits  of  the  Indian  Legislature — the 
limits  of  their  power,  to  exclude  the  judicial  functions 
(if  I  may  use  the  expression)  of  Her  Majesty  in  Coun- 
cil. Their  Lordships  are  of  opinion,  however,  that 
the  intention  of  this  Act  was  not  to  create  a  Court ; 
that  the  intention  of  the  Act  was  to  delegate,  either 
arbitrarily,  or  subject  to  certain  limitations  of  dis- 
cretion, the  administration  and  distribution  of  the 
NawaVs  property,  but  in  such  a  way  that  the  adminis- 
tration and  distribution  should  not  be  judicially  que*- 


ON    APPKAL    FROM    THE    EAST    INDIES.  509 

tioned.  The  expression,  it  will  be  observed,  is  not  1854. 
"  shall  be  liable  to  be  questioned  in  any  other  Court  in  ee 
of  Law  or  Equity,"  but,  "  shall  be  liable  to  be  ques-  ^"^f  s^.™ 
tioned  in  any  Court  of  Law  or  Equity."  It  may  seem 
an  anomalous  and  extraordinary  proceeding  to  vest 
powers  of  this  description,  not  liable  to  be  checked  by 
any  ordinary  course  or  powers  of  law,  in  any  indivi- 
dual or  in  any  body ;  but  the  Indian  Legislature  had 
power  over  the  property  ;  they  might  in  the  exercise 
of  that  power  which  is  inherent  in  legislation,  have 
given  the  whole  property  at  once  to  any  stranger,  or 
devoted  to  any  purpose,  and  whether  with  moral  jus- 
tice or  not,  is  not  the  question.  Instead  of  doing 
that,  they  do  what  to  their  Lordships  appears  sub- 
stantially thfe  same  thing ;  they  vest  the  power  of 
dealing  with  it  in  a  particular  individual  or  a  parti- 
cular body,  and  declare  that  its  acts  shall  not  be 
liable  to  be  questioned  in  any  Court  of  Law  or  Equity. 
Their  Lordships,  therefore,  consider,  that  in  the 
ordinary  exercise  of  their  functions,  they  are  without 
jurisdiction  to  interfere.  They  are  of  opinion,  that  the 
proceeding  of  the  Governor  of  Bombay  in  Council  has 
not  been  an  act  of  a  Court,  Judge,  or  judicial  officer, 
within  the  meaning  of  the  third  section  of  the  Sta- 
tute, 3rd  &  4th  Will.  lY.,  c.  41,  but  has  bee-n  the  act  of 
a  person  or  body  not  in  any  sense  judicial ;  delegated 
and  authorised  to  perform  a  particular  function  as  to 
the  responsibility  for  the  exercise  of  which,  or  as  to 
any  appeal  from  that  exercise,  they  were  exempted  by 
the  Legislature  which  created  them.  In  the  extreme 
case  which  may  be  supposed,  of  corrupt  or  tyrannical 
abuse  of  such  powers  as  these,  which  is  not  sug- 
gested, there  must  always  be  open  to  all  the  Queen's 
subjects  those  rights  of  complaint,  in  the  last  resort, 


510  CASES    IN    THE    PRIVY    COUXCIL 

1854.  either  to  Parliament,  or  to  the  Crown.  The  only 
^^7^  question  before  ns,  is,  whether,  as  I  have  said,  the 
The  Nawab  Qovemor  of  Bombay  in  Council  has,  in  this  instance, 
exercised  a  judicial  function  ;  and  their  Lordships  are 
all  clearly  of  opinion,  that  he  did  not  exercise  any 
such  function,  that  he  was  not  vested  with  any  such 
function. 

If  theii*  Lordships  had  entertained  any  doubt  on 
this  matter  as  to  their  jurisdiction,  that  doubt  would 
probably  have  been  removed  by  the  language  of  the 
Statute,  7th  &  8th  Vict.^  c.  69,  for  amending  the  3rd 
&  4th  Will.  lY.,  c.  41.  jS'ot  only  the  recital  contained 
in  that  Act  of  Parliament,  but  some  portion  of  the  pro- 
visions contained  in  the  enacting  parts  of  it,  appear  to 
their  Lordships  very  much  to  strengthen  the  view 
which  they  would  have  taken  of  this  case,  even  had 
that  Act  not  existed. 

The  Petitioners,  therefore,  will  take  such  course  as 
they  may  be  advised,  with  reference  to  an  application 
to  the  Crown,  through  the  Board  of  Control  or  other- 
wise. By  possibility,  in  consequence  of  such  appli- 
cation, if  made,  the  matter  may  come  here  again ;  and 
their  Lordships  will  readily  do  their  duty  in  hearing 
it.  At  present  they  consider  it  not  to  be  within  their 
ordinary  functions  to  do  so.. 
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ACCOUNT. 

Mortgage." 
Settled  Accounts. 


AGENT. 
See  "  Principal  and  Agent." 

AGREEMENT. 

Semble.  There  may  bo  an  agree- 
ment, that  in  consideration  of 
an  inquiry  into  the  merits  of  a 
disputed  claim,  no  advantage 
should  be  taken  of  the  Statute 
of  Limitations,  in  respect  of  the 
time  employed  in  the  inquiry, 
and  an  action  may  be  brought  for 
a  breach  of  such  agreement.  [The 
East  India  Company  v.  Oditehurn 
Paul] 43 

See  "  MiRAsi  Rights." 


APPEAL. 

1 .  Petition  to  dismiss  an  appeal  from 
the  Sxidder  Coui-t  in  India,  and 
for  an  Order  directing  that  Court 
to  carry  into  execution  the  terms 
of  a  deed  of  compromise,  upon 
which  the  withdrawal  of  the  ap- 
peal was  founded,  refused. 

All  this  Court  will  do,  in  such  cir- 
cumstances, is  to  make  an  Order 
of  dismissal,  reserving  to  the  par- 
ties leave  to  apply  to  the  Court  in 
India,  to  take  fm-ther  proceedings 
in  pursuance  of  such  agreement. 
\^Rajali  Sutti  Churn  Ghosal  v.  Sri 
Mudden  Kishore  Indoo]         -     107 

2.  In  a  salvage  cause,  the  Supreme 
Court,  liy  its  sentence  pronounced 
in  March,  1849,  dismissed  the 
claim  of  the  salvors.  In  the 
month  of  April  following,  the 
Promovents  moved  for  a  rule  nisi 
to  show  cause  why  the  Defendants 
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should  not  pay  their  costs.  This 
rule  the  Court  refused.  In  August, 
in  the  same  year,  the  Promovents 
applied  for,  and  the  Sapreme 
Court  granted,  leave  to  appeal 
to  England  from  the  principal 
sentence  of  March,  1849.  No 
objection  was  taken  to  the  compe- 
tency of  the  appeal  in  Bomhay 
by  the  Respondents,  nor  was  any 
protest  against  the  right  of  appeal 
entered  in  England,  but  the  Re- 
spondents at  the  hearing  objected 
to  the  reception  of  the  same,  con- 
tending that  the  appeal  was  per- 
empted  by  the  proceedings  had  in 
in  the  month  of  April. 

Held,  that  such  objection  was  fatal ; 
that  the  application  for  costs  after 
the  decision  in  the  cause,  had  the 
effect  of  absolutely  perempting  the 
appeal,  so  as  to  entirely  take  away 
from  the  Supreme  Coiu't  the  power 
of  granting  leave  to  appeal,  as  no^ 
thing  could,  after  the  proceedings 
in  April,  be  done  to  restore  the 
appeal  from  the  principal  sen- 
tence. 

Costs  of  appeal,  under  the  circum- 
stances, refused.  \_Loughnan  v. 
Saji  Joosuh  Bhidladina]       -     137 

3.  Pending  an  appeal  to  England 
the  sole  Appellant  died,  and  the 
Sudder  Court  made  an  Order  sub- 
stituting one  of  the  Eespondents 
in  his  stead,  as  Appellant.  Semhle  : 
It  is  not  competent  to  the  other 
Respondents  to  object  to  such 
Order  at  .  the  hearing  of  the 
appeal,  the  proper  course  being 
to  move  the  Sudder  Court  to  dis- 
charge such  Order.     [Baboo  Kasi 


Persad  Na/rain  v.   Mussumat   Ka- 
walbasi  Kooer~\    -         -         -     146 

4.  Leave  given  to  appeal,  under  cir- 
cumstances, though  the  time  li- 
mited by  the  Bombay  Charter  had 
expired,  and  the  Decree  of  the 
Court  below  sanctioning  the  sale 
of  real  estate,  the  subject  of  the 
suit,  had  been  partially  acted  on  ; 
the  Petitioner  undertaking  not  to 
disturb  the  possession  or  title  of 
the  purchasers  of  any  part  of  the 
property  actually  sold ;  to  give 
security  for  costs,  and  to  abide  by 
any  order  which  the  Judicial  Com- 
mittee might  think  fit  to  make, 
touching  the  matters  in  dispute. 
\_In  re  Mmadee  Mahomed  Cazum 
Sherazee']    -         -         -         -     196 

5.  Where  this  Court  grants  leave  to 
appeal  under  the  general  juris- 
diction of  the  Queen  in  Council, 
it  will  impose  such  terms  upon  the 
party  ajjphdng,  as  the  special  cir- 
cumstances of  the  case  require. 

Apj)eal  admitted  from  an  order  con- 
firming the  report  of  Commis- 
sioners in  a  partition  suit,  al- 
though the  appealable  value  was 
under  Rs.  10,000,  the  amount 
prescribed  by  the  Order  in  Coun- 
cil of  the  10th  of  April,  1838. 
The  Petitioner  (the  Plaintiff)  had 
oft'ered  to  compensate  the  Defen- 
dant, if  the  report  of  the  Commis- 
sioners was  varied.  The  Judicial 
Committee,  in  granting  leave  to 
appeal,  put  the  Petitioner  upon 
terms  of  lodging  in  the  Council 
Office,  within  four-  months,  a  cer- 
tificate of  recognizance  to  the 
Queen  in  the  sum  of  1,.500^.  for 
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isiieii  compensHtion.  and  costs  as 
might  be  awarded.  [_In  re  Sih- 
namin  Ghose]  .  -  -  322 
Leave  to  appeal  on  an  ex  jy^yie 
application  was,  under  special  cir- 
cumstances, granted  upon  terms  of 
the  Appellant  prosecuting  the  Ap- 
peal and  giving  security  for  500/. 
No  step  was,  however,  taken  by 
the  Appellant  to  perfect  the  secu- 
rity or  prosecute  the  appeal.  The 
Respondents,  on  being  served  with 
the  Order  admitting  the  appeal, 
.filed  a  coitnter  Petition  to  revoke 
the  leave  granted  to  appeal.  The 
Judicial  Coniniittee,  under  the  cir- 
cumstances, there  having  been 
great  delay,  made  an  order  putting 
the  Appellant  upon  terms  of  lodg- 
ing his  Petition  of  appeal  within 
six  weeks,  or  the  appeal  to  stand 
dismissed, and  enlargedthe  amount 
of  the  recognizance  to  1,000/.  to 
cover  the  expenses  occasioned  by 
the  proceedings  in  the  Master's 
office,  reser\dng  the  costs  of  the 
application  to  revoke  the  leave  to 
appeal,  to  the  hearing.  [_MeKellar 
V.  Wallace']         -         -         -     372 

See  "  Peactice,"  5, 


ASSETS. 
See  "Mortgage,"  2. 

AUCTION  PURCHASEE 

(at  Government  sale). 

See  ''Mortgage,"  2. 
yoL,   :y. 


BILLS  OF  EXCHANGE. 

Where  Bills  of  Exchange  are  remit- 
ted for  sale,  and  the  proceeds  di- 
rected to  be  applied  to  a  specific 
purpose,  the  property  in  the  bills 
remains  in  the  remitter  until  the 
purpose  for  which  they  were  re- 
mitted is  satisfied.  And,  whore 
the  money  realised  by  the  sale  was 
wrongfully  applied  by  the  agent,  it 
was  held  by  the  Judicial  Commit- 
tee (affirming  the  judgment  of  the 
Court  at  Calcutta),  that  the  remit- 
ter was  entitled  to  recover  the 
value  of  the  bills  in  assumpsit, 
upon  an  indebitatus  count,  from 
the  purchaser  of  them,  who  had 
notice  of  the  purpose  for  which 
they  were  remitted,  and  the  mis- 
application of  the  proceeds  by  the 
agent.     \_Muttyloll  Seal  v.  Bent'] 

328 


BOMBAY  CHAPTER. 

The  Bombay  Charter  {Becemher, 
1823,)  establishes  the  Admiralty 
jtuisdiction  of  the  Supreme  Court, 
"as  the  same  is  used  and  exer- 
cised in  that  part  of  Great  Britain 
called  England,  together  with  all 
and  singular  their  incidents,  emer- 
gents  and  dependencies  annexed 
and  connexed  causes  whatsoever ; 
and  to  proceed  summarily  therein, 
with  all  possible  despatch,  accord- 
ing to  the  coiuy:  of  oiu*  Admiralty 
in  that  part  of  Great  Britaiti  called 
England.''^  Held,  upon  a  con- 
struction of  such  Charter,  that  the 
rules  and , practice   of  the  High 
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Court  of  Admiralty  in  JEngland, 
prevail  and  govern  the  proceedings 
in  the  Supreme  Court  at  Bombay, 
in  maritime  causes.  \_Loughnan 
\.  Haji  Joosiih  Bhdladina]    -    137 

See  "  Appeal,"  4. 

"  Limitation  of  Suit,"  2. 

COMPEOMISE. 

See  "Practice,"  2. 
"Sale." 

CONFLICT  OF  LAWS. 

See  "  PeesckiptioNv" 

CONSPIRACY. 

See  "Wager  Contract." 

CONSTRUCTION. 

1.  The  Statute  of  Limitations,  21 
Jac.  I.,  c.  16,  extends  to  India. 

The  Statute,  9  Geo.  IV.,  c.  14  (ex- 
tended to  India  by  the  Indian  Act, 
No.  14  of  1840),  held  to  apply  to 
an  action  pending  in  the  Supreme 
Court  at  the  time  of  its  introduc- 
tion into  India.  \_The  East  India 
Company  v.  Oditchurn  Paid']  -  43 

2.  After  an  action  was  entered  in  the 
Supreme  Coui't  at  Calcutta  upon 
a  wager  contract,  wager  contracts 
were  declared  invalid  by  the  Act 
of  the  Indian  Legislature,  No.  21 
of  1848.  Held,  not  to  affect  ex- 
isting contracts,  or  actions  already 
commenced  upon  such  contracts, 
there  being  no  words  in  the  Act 
to  show  the  intention  of  the  Legis- 
lature   to    affect    existing-  rights. 


[^Doohibdass  Pettamherdass  v.  Rani'^ 
loll  Thaclcoorseydass]    -    -    -    109 

3.  The  English  Statute  of  Limita- 
tions, 21  lac.  I.,  c.  16,  extends  to 
India,  and  applies  to  Hindoos  and 
Mahomedausaswell  as  Europeans, 
in  civil  actions  in  the  Supreme 
Court.  Where  words  have  been 
long  used  in  a  technical  sense,  and 
have  been  judicially  construed  to 
have  a  certain  meaning,  and  have 
been  adopted  by  the  Legislature 
as  having  a  certain  meaning  prior 
to  a  particular  Statute,  in  which 
the}'  are  used,  the  rule  of  construc- 
tion of  Statutes  requires,  that  the 
words  used  in  such  Statute  should 
be  construed  accordingto  the  sense 
in  which  they  have  been  so  pre- 
viously used,  although  that  sense 
may  vary  from  the  strict  literal 
meaning  of  the  words. 

The  words  in  the  Statute  of  Limita- 
tions, 21  Jac.  I.,  c.  16,  s.  7,  "  be- 
yond the  seas,"  are  synonymous,  in 
legal  import,  with  the  words  "  out 
of  the  reabii, "  or  "  out  of  the  land, ' ' 
or  ' '  out  of  the  territories,"  and  are 
not  to  be  construed  literally.  \^S^er 
Highness  Ruchnaloye  v.  Lulloo- 
bhoy  Mottichund'] 234 

See  "Limitation  of  Suit,"  2. 
"  Regulations." 

CONTRACT 

(Breach  of). 

In  assumpsit,  the  breach  of  a  con- 
tract is  the  cause  of  action,  and 
the  Statute  of  Limitations  runs 
from  the  time  of  the  refusal  to 
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perform  the  contract.     [_The  East 
India  Company  v.  Oditchurn  Paul'] 

43 

COSTS. 
A  Defendant  did  not  appeal  from  an 
interlocutory  decree, but  proceeded 
in  the  Master's  office  in  respect  of 
the  matters  included  in  the  ac- 
counts ;  but  before  the  general  re- 
port was  made  by  the  Master,  he 
a];)pealed  from  such  interlocutory 
decree  to  England.  In  reversing- 
such  Decree,  the  Judicial  Conamit- 
tee  ordered  him  to  pay  the  costs  of 
the  proceedings  in  the  Master's 
office,  and  remitted  the  cause  to 
the  Court  below,  with  directions, 
that  the  costs  payable  to  the  De- 
fendant upon  the  dismissal  of  the 
bill,  and  the  costs  payable  by  him 
consequent  upon  his  proceedings  in 
the  Master's  office,  should  be  set 
off,  the  one  against  the  other,  and 
the  balance  paid  to  the  party  en- 
titled to  the  same.  \_McKellar  v. 
Wallace] 372 

See  "  Appeal,"  2,  5. 

COUET. 

1 .  Constitution  of  the  Supreme  Court 
at  Calcutta.  \_The  Bank  of  Bengal 
V.  Macleod~\ 1 

[The  East  India  Company  v.  Odit- 
churn Paul] 43 

2.  The  practice  of  the  High  Court 
of  i^dmiralty  in  England  regulates 
proceedings  in  Supreme  Court  at 
5ow3«y  in  maritime  causes.  [ZoM^A- 
nanx . HajiJoosul Bhulladina]  -  137 

See  ''  Yerdiot." 


DEBTOE  AND  CEEDITOE. 

See  "  Settled  Accoujtts." 

DECISIONS. 
(Overruled,  observed  upon,  &c. ) 

The  rule  laid  down  in  the  cases  of 
Gill  V.  Cubitt  (3  B.  &  C.  466), 
and  Down  v.  Sailing  (4  B.  &  C. 
330),thatthenegligenceof  a  party 
taking  a  negotiable  instrument 
fixes  him  with  the  defective  title 
of  the  party  passing  it,  observed 
upon,  and  those  cases  declared  to 
-  be  no  longer  law.  \_The  Batik  of 
Bengal  v.  Macleod]     -     -     -     -    1 

Moore  v.  Burden  (2  Exch.  Eep.  22) 
approved  of. 

The  case  Levi  v.  Levi  (6  Car.  &  Pay. 
239)  observeduj)onand  questioned. 
[Booluldass  Pettamherdass  v.  Bam- 
loll  Thackoorseydass]     -     -     -  109 


DECEEE. 


1 .  Peremptory  Order  of  Judicial  Com- 
mittee to  Sudder  Court  to  caiTy 
Order  in  Council  into  effect.  [/;> 
re  Rajah  Vassareddy  Lutchmeputty 
Naidoo] 300 

2.  Proceedings  under,  in  the  master's 
Office,  which  was  subsequently  re- 
versed.    \_McKellar    v.     Wallace] 

372 

3.  Stay  of  execution  of  Decree  of 
Couj't  below,  refused.  [/«  re  Rajah 
Bommaranjee  Bahadoor]     -     -  298 

DEFEAZANCE. 
See  "MoBTaAOE,"  1. 
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ENGEOSSING. 

See  "REGRATi>'a." 

EQUITABLE  MOETGAGE. 
See  "Mortgage,"  2. 

EYIDEXCE. 

1 .  At  a  trial,  certain  documents  con- 
tained in  the  scliediile  to  tlie  an- 
swer of  the  Defendants  to  a  Bill  of 
Discovery  filed  in  Equity,  were 
read  as  evidence  for  the  Plaintiff, 
but  the  Court  refused  to  allow  the 
Defendants  to  read  the  answer  to 
which  the  sehedvde  was  annexed. 
Held,  that  as  the  Supreme  Court, 
at  Calcutta,  being  Jurymen  as  well 
as  Judges,  had  refused  to  allow  the 
answer  to  be  read,  on  the  ground 
that  such  answer  contained  nothing 
material  to  the  issue  which  could 
influence  their  verdict,  a  new  trial 
on  the  ground  of  such  refusal 
would  not  be  granted.  \_TheEast 
India  Company  v.  Oditchirn 
Pav.^     -     - 43 

2.  Action  by  Bankers,  against  the  re- 
presentative of  a  deceased  cus- 
tomer, to  recover  a  balance  of  an 
account  alleged  to  be  due  to  the 
Bankers  by  the  deceased  at  the 
time  of  his  death,  dismissed  by 
the  Sudder  Court,  no  satisfactory 
proof  having  been  given  that  such 
balance  was  due.  Such  finding  sus- 
tained on  appeal  by  the  Judicial 
Committee. 

The  production  of  Bankers'  books, 
with  the  entries  of  the  items  con- 
stituting the  demand,  kept  accord- 


ing to  the  established  custom  of 
Mahajtms  in  India,  is  not  of  itself 
sufficient  evidence  to  establish  such 
a  claim ;  strict  proof  of  the  debt 
being  required,  [itr/t  Sri  Kishen 
x.RuiHuriKishen']    -     -    -     432 

EXECUTION. 

1.  Application  to  stay  execution  of 
Decree  of  Suddei-  Coui-t,  refused. 
[/«  re  Rajah  Bommaranjee  Baha- 
door'] 298 

2 .  Peremptory  Order  of  Judicial  Com- 
mittee for  Sudder  Court  to  carry 
into  execution  Order  in  Council 
made  on  Decree  of  Judicial  Com- 
mittee. [7w  re  Rajah  Vassareddy 
Lutchmeputty  Naidoo'\     -     -     300 

FAMILY  CUSTOM. 

See    "  Pacheet." 
"  Zemhsdary." 

rOEEIGN    LAW. 

The  law  of  prescription,  or  limitation, 
is  a  law  relating  to  procedm-e, 
having  reference  only  to  the  lex 
fori. 

Where  a  Court  entertains  a  cause  of 
action  which  originated  in  a  foreign 
country,  the  rule  is  to  adjudicate 
according  to  the  law  of  that  coun- 
try, yet  the  Court  proceeds  accord- 
ing to  the  prescription  of  the  coun- 
try in  which  it  exercises  jurisdic- 
tion. \_IIey  Sighness  Ruchmaloye 
V.  Lulloohhoy  Mottichund^     -     234 

FOUJDAEEY  COUET. 

Effect  of  Order  of  giving  possession 
of  real  estate.     [Baboo  Kasi  Per- 
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sad  Narain  v.    Mtissumat   ICawal- 

basi  Kooer'\ 146 

\^Kadir  Bukhsh  Khan  v.  Mussumatain 

Fiisseeh,-oon-Nissa~\  -     ,     -     -  413 

GIFT. 

1.  A  claim  to  real  and  personal  es- 
tate under  a  toomleelcnamah  (deed 
of  gift),  against  a  party  to  whom 
possession  had  been  given  by  the 
Foujdarry  Court,  rejected  under 
the  circumstances,  the  deed  not 
being  sufficiently  proved.  \^Bahoo 
Kasi  Persad  Narain  v.  Mussumat 
Kawalbasi  Kooer'\  -     -     -     -     146 

2.  A  claim  to  a  moiety  of  mafee  and 
other  %emindary  property  under 
alleged  deeds  of  gift  and  relin- 
quishment by  a  deceased  Maho- 
medan  widow  and  her  daughter  (a 
married  woman),  and  two  unmar- 
ried grand-daughters,  in  favour  of 
her  husband,  dismissed :  the  Judi- 
cial committee  (afEa.'ming  the  judg- 
ment of  the  Courts  in  India)  hold- 
ing, that  the  deeds  were  forgeries, 
and  decreeing,  as  in  a  case  of  in- 
testacy, that  the  grand-daughters 
were  entitled  by  the  Mahomedan 
law,  as  coparceners,  to  three- 
fourths  of  the  estates  in  question, 
and  the  father  to  the  remaining 
fourth.  \_Kadir  Bukhsh  Khan  v. 
Mussumatain       Fusseeh-oon-Nissa~\ 

413. 

HINDOO  CONTEACT. 

See  "  Limitation  of  Suit,"  2. 

HINDOO   LAW. 

See  "Gift,"  1. 

''ZEMINDiiRY." 


IMPLIED  WARRANTY 

(Of  seaworthiness). 
See  "  SiiiPAXD  Shippln'G." 

INDIA. 

TheStatute  of  Limitations,  21  Jac.  I., 
c.  16,  extends  to  India. 

TheStatute,  9  Geo.  IV.,  c.  14,  extend- 
ed to  India  by  the  Indian  Act, 
No.  14  of  1840.  {The  East  India 
Company  v.  Oditchurn  Paul'}  -  43 

The  English  Statute  of  Limitations, 
21  Jac.  I.,  c.  16,  extends  to  India, 
and  applies  to  Hindoos  and  Maho- 
medans,  as  well  as  Eui-opeans,  in 
civil  actions  in  the  Supreme  Court. 
\_JIer  Siyhness  Rucktnaboye  v.  Lul- 
loohhoy  Motiichicnd']     -     -     -    234 

INHABITANT. 

Constructive  inhabitancy  by  canning 
on  business  within  the  jurisdiction 
of  the  Supreme  Court  of  Bomhay. 
{Her  Hirjkness  Ruclcmahoye  v.  Lul- 
loohhoy  IIottichund~\  -  -  .  234 
See  "  LiiiiTATiox  of  Suit." 

INHERITANCE, 

By  Hindoo  law. 

See  "  Gift,"  1. 

By  Mahomedan  law. 

AS'e^"GiFT,"2. 

INSURANCE. 

See  "  Ship  axd  Shipping." 

LEA^^E  TO  APPEAL. 
See  "  Appeal,"  2^ff««?w. 
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LIEN. 

By  Decree  holder  against  jDroceeds  of 
defaidters'  estate  sold  by  Govern- 
ment. ^Douglas  v.  The  Collector  of 
Benares] 271 

See  "  MOETGAGE." 

LIMITATION  OF   SUIT. 

1 .  In  assumpsit,  the  breach  of  a  con- 
tract is  the  cause  of  action,  and  the 
Statute  of  Limitations  runs  from 
the  time  of  the  breach,  and  not 
from  the  time  of  the  refusal  to 
perform  the  contract. 

In  1822,  A.  purchased  at  a  Govern-, 
ment  sale,  at  Calcutta,  a  quantity 
of  salt,  part  of  a  larger  portion 
then  lying  in  the  warehouse  of  the 
vendors  (the  Government),  where 
the  salt  was  to  be  delivered.  By 
the  conditions  of  sale,  it  was  de- 
clared, that  on  payment  of  the 
pm*chase-money,  the  purchaser 
should  be  furnished  with  permits 
to  enable  him  to  take  possession 
of  the  salt ;  there  was  also  a  sti- 
pulation that  the  salt  purchased 
should  be  cleared  from  the  place 
of  delivery  within  twelve  months 
from  the  day  of  sale,  otherwise  the 
purchaser  was  to  pay  warehouse 
rent  for  the  quantity  then  after- 
wards to  be  delivered.  The  pur- 
chaser paid  the  pui'chase-money, 
and  received  permits  for  the  deh- 
very  of  the  salt,  which  was  deli- 
vered to  him  in  various  quantities, 
down  to  the  year  1831  ;  in  which 
year  an  inundation  took  place, 
which  destroyed  the  salt  in  the 
warehouse,  and  there  remained  no 


salt  to  satisfy  the  contract.     The 
purchaser  petitioned  the  vendors 
for  aretiirn  of  thepui^chase-money, 
which  was  refused,  on  the  ground 
that  the  loss  happened  through  his 
negligence  in  not  sooner  clearing 
the  salt  from  the  warehouse.     An 
inquiry,  however,  took  place  at  the 
instance  of  the  Government,  who 
referred  the  matter  to  the  Salt  Col- 
lector for  a  report.     This  inquiry 
wasmadebythe  Government  with- 
out the  purchaser  being  a  party  to 
it.  The   Collector  did  not    make 
his  report  till  the  year  1838,   and 
upon  that  report  the  Government 
refused  to  return  the    purchase- 
money  claimed  in   respect  of  the 
deficient     salt.     The     piu'chaser 
then  brought  an  action  of  assump- 
sit for  recovery  of  the  purchase - 
money  of  such  part  of  the  salt  as 
had  not  been  delivered,  alleging, 
as  a  breach,  the  non-delivery  there- 
of.  To  this  the  Defendants  plead- 
ed the  Statute  of  Limitations,  that 
the  cause  of  action  had   accrued 
within  six  years  before  the  com- 
mencement of  the  suit.  The   Su- 
preme Court  at  Calcutta  found  a 
verdict  for  the    Plaintiff.    Held, 
upon  appeal,  reversing  such  ver- 
dict, that  when  the  purchaser  ap- 
plied for  the  residue  of  the  salt, 
and  was  told  that  there  was  none 
to  deliver,  the  contract  was  broken, 
and  the   cause  of  action  accrued 
from  the  time  of  such  breach  ;  and 
that  the  subsequent  inquiries  by 
the  Government  did  not  suspend 
the  operation  of  the   Statute  of 
Limitations  till  the  year  1838,  the 
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time  of  the  final  refusal,  and  that 
the  remedy  was  barred  by  the  Sta- 
tute. 

Semble. — There  may  be  an  agree- 
ment, that  in  consideration  of  an 
inquiry  into  the"  merits  of  a  dis- 
puted claim,  no  advantage  should 
be  taken  of  the  Statute  of  Limita- 
tions, in  respect  of  the  time  em- 
ployed in  the  inquiry,  and  an  ac- 
tion might  be  brought  for  a  breach 
of  such  agreement.  \^The  East 
India  Company-^.  Oditchurn  Paul~\ 

43 

2.  Trover  for  200  cheats  of  opium, 
both  parties  were  Hindoos.  The 
Defendant  pleaded  in  bar,  the 
English  Statute  of  Limitations, 
21  Jac.  I.,  c.  16,  in  the  ordinary 
form.  Replication,  that  the  Plain- 
tiff resided  during  the  period  of 
prescription  at  Malwa,  in  India, 
without  the  territories  of  the  Grov- 
ernment  of  the  East  India  Com- 
pany, and  without  the  jurisdiction 
of  the  Suj)reme  Court  of  Bombay 
Rejoinder,  that  the  Defendant, 
though  not  personally  resident  at 
Bombay,  carried  on  business  there 
by  a  Mooneem  or  Gomasiah,  an  in- 
habitant of  Bombay,  and  subject 
to  the  jurisdiction  of  th«  Supreme 
Court,  and  that  the  goods  were  the 
property  of  Defendant.  General 
demurrer  to  rejoinder.  The  Su- 
preme Coiu-t  at  Bombay  held, first, 
that. as  the  Statutes  of  Limitation, 
21  Jac.  I.,  c.  16,  and  4  Amie,  c.  16, 
applied  to  Bombay  and  to  Hindoos, 
the  fact  of  the  Plaintiff  being  resi- 
dent at  Malwa  was  not  ' '  beyond 
the  seaa,"  so  as  to  bring  the  Plain- 


tiff within  the  7th  section  of  the 
21st  Jac.  I.,  c.  16;  and,  secondly, 
that  the  carrying  on  business  at 
Bombay  amounted  to  a  construc- 
tive inhabitancy  at  Bombay,  so  as 
to  exclude  her  from  the  benefit  of 
the  exception  in  the  Statute. 
Upon  appeal,  held  by  the  Judical 
Committee,  reversing  the  Judg- 
ment of    the    Supreme    Court, — 

First.  That  the  saving  words  of  the 
Statute,  21  Jac.  I.,  c.  16,  s.  7,  "be- 
yond the  seas,"  were  not  to  be  con- 
strued literally,  those  words  being 
in  legal  import  and  effect  synony- 
mous with  the  words  "  without  the 
territories,"  and  that  the  replica- 
tion disclosed  a  valid  answer  to  the 
Defendant's  plea,  and  as  the  words 
of  the  replication,  "  without  the 
territories,"  were  equivalent  to  the 
words  "  beyond  the  seas,"  the 
Plaintiff  was  within  the  express 
provision  of  the  seventh  section, 
and  that  the  plea,  setting  up  the 
Statute,  was  no  bar. 

Second.  That  the  rejoinder,  that 
the  Plaintiff  might  sue  or  be  sued 
during  the  time  by  reason  of  a 
constructive  inhabitancy,  was  no 
answer  in  law  to  the  replication  ; 
for  although  it  might  give  the 
Court  jxirisdiction,  yet  it  did  not 
prevent  the  express  operation  of 
the  7th  section  of  the  21  Jac.  I., 
c.  16. 

The  Cliarter  of  the  8th  of  December, 
1823,  which  created  the  Supreme 
Court  at  Bombay,  provides  by  sec- 
tion 29,  that,  "  in  cases  of  Maho- 
medans  or  Gentoos,  their  inherit- 
ance, and  succession  tolands,  rents, 
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aud  g-oocis,  autl  all  nialters  of  oori- 
traet  aud  dealing  between  party 
and  party,  sliall  be  determined,  in 
cases  of  Maliomedans,  by  the  laws 
and  usages  of  the  Mahomedans, 
and  where  the  j)arties  are  Grentoos, 
by  the  laws  and  usages  of  the  Gren- 
toos, or  by  such  laws  and  usages 
as  the  same  would  have  been  de- 
termined, if  the  suit  had  been 
brought  in  a  Native  Court ;"  and 
the  37th  section  directs,  that  "the 
Court  shall  frame  such  process, 
and  make  such  rules  and  orders 
for  the  execution  of  the  same,  in 
all  suits,  civil  and  criminal,  to  be 
commenced,  sued,  or  prosecuted, 
within  their  jurisdiction,  as  shall 
be  necessary  for  the  due  execution 
of  all  or  any  of  the  powers  thereby 
committed  thereto,  with  an  espe- 
cial attention  to  the  religion. man- 
ners, and  usages  of  the  native  in- 
habitants living  within  its  jiirisdic- 
tion,  and  accomodating  the  same 
to  theii'  religion,  manners,  and 
usages,  and  to  the  circumstances 
of  the  country,  so  far  as  the  same 
can  consist  with  the  due  execution 
of  law  and  the  attainment  of  sub- 
stantial justice." 
Held,  upon  a  construction  of  these 
sections,  that,  as  the  law  of  limi- 
tation is  a  matter  of  procedure,  and 
the  Supreme  Court  at  Bombay  had 
power  to  frame  its  procedure  dif- 
ferent from  the  Native  Courts,  the 
Court  was  right  in  allowing  the 
plea  of  the  English  Statute  of 
Limitations,  in  an  action  between 
Hindoos  upon  a  Hindoo  contract, 
as  the  judgment  of  the  Court  on 


such  plea  was  no  determinatioil 
relating  to  any  right  arising  out  of 
an}' contract  or  dealing  involved  in 
the  cause  of  action.  [^Her  High- 
ness Ruchnahoye  v.  Lulloolhoy  Mot- 
tichund'] 234 

MAHAJUNS. 

(Custom  of.) 
See  "  Evidence,"  2. 

MAHOMED  AN  LAW. 

See  "G-iFT,"  2. 
"Will." 

maeine  insueance. 

See  "  Ship  and  Shippixg." 

mieasi  eights. 

Bill  by  a  party  claiming  to  represent 
the  interests  of  certain  proprietors 
oflandtermed"J/'/ras«'^(/ri'"against 
the  East  India  Company,  for  spe- 
cific performance  of  an  agreement 
alleged  to  have  been  entered  into 
by  them  to  grant  compensation 
for  the  mirasi  rights  in  certain 
lands  taken  possession  of  ad- 
versely by  the  Iladras  Govern- 
ment for  public  purposes.  Upon 
appeal,  such  Bill  dismissed,  the 
Judicial  Committee  holding,  that 
there  was  no  evidence  of  any  con- 
tract by  the  East  India  Company 
to  sustain  a  Bill  in  a  Court  of 
Equity  for  the  relief  sought.  \_The 
East  India  Company  v.  Nuthum- 
hadoo  Veeramwmy  MoodeUy'\      217 
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MOCUREERY. 

)Semhle. — The  Avord  "Mocurrery,"  in 
a  suimd,  does  not  necessarily  im- 
port "perpetuity."  \_The  Govern- 
ment of  Bengal  v.   Naivah   Jafur 

Hosscin  Kh((n~\      .     .     -     .     467 

MORTGAGE. 

1 .  Cij  ■-  -nice  by  Lease  and  Release 
in  fee,  in  tlie  circiimstances,  lield 
to  be  subject  to  a  parol  defeazance, 
and  to  be  in  tlie  nature  of  a  mort- 
gage, with  a  power  of  re-purchase 
on  the  f  ijotiug  of  redemption  ;  and 
a  re-conveyance  decreed.  \_Miittij- 
loll  Seal  V.  Amuidockuncler   Sandle~\ 

72 

2.  A.  purchased  certain  villages  in 
the  name  of  his  son,  B.  A,  being 
indebted  to  C.  executed  a  mort- 
gage bond,  and  deposited  the  title- 
deeds  of  these  villages  with  C.  as 
security  for  the  debt.  Cr  after- 
wards sued  A.  for  recovery  of  the 
mortgage  debt,  and  ultimately  ob- 
tained a  Decree  in  his  favour. 
Pending  this  suit  A.  died,  and 
was  succeeded  by  B.,  his  heir, 
against  whom  the  suit  was  revived. 
B.  became  a  defaulter  to  Govern- 
ment, when  the  Government  au- 
thorities seized  the  villages,  and 
took  steps  for  bringing  them  to  sale 
to  satisfy  the  Government  de- 
mands. C  informed  the  Govern- 
ment officer  of  his  claim,  and  pe- 
titioned to  have  the  sale  stayed, 
but  the  Collector  sold  the  villages 
as  the  property  of  B.,  suppressing 
the  notice  of  the  equitable  charge 
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of  C  upon  the  villages.  C.  then 
sued  B.,  the  Collector,  and  the 
auction  purchasers,  claiming  to  be 
entitled  to  the  sale  proceeds  of 
the  villages  in  the  hands  of  the 
Government,  in  satisfaction  of  his 
mortgage  debt.  The  Sudder  De- 
■wanny  Court  dismissed  the  claim 
of  the  Plaintiff  on  the  ground, 
that  the  Decree  made  in  the  suit 
against  A.  was  against  the  effects 
of  A.,  and  only  applied  to  such 
propei'ty  as  B.  was  in  possession 
of  at  that  time  ;  that  as  it  had 
been  sold  to  realise  the  demands 
of  Government,  the  Decree  did 
not  apply  to  the  villages. 

Such  judgment,  on  appeal,  reversed, 
the  Judicial  Committee  holding : — 

First.  That  the  suit  was  properly 
instituted  for  recovery  of  the  sale 
proceeds  in  possession  of  Govern- 
ment, as  the  Decree  obtained  by 
C.  against  B.  operated  as  a  con- 
version of  the  estate  of  A.,  making 
it  assets  in  B.'s  hands,  wliich  C. 
had  a  right  to  follow. 

Secondly.  That,  as  the  Government 
had  notice  of  C.'s  equitable  charge 
upon  the  villages,  and  suppressed 
that  fact  at  the  auction  sale  to  the 
purchasers, there  was  a  clear  equity 
in  C.  to  call  upon  the  Government 
for  pajTOent  out  of  the  auction 
proceeds  received  by  them,  and  an 
account  directed  of  the  amount 
received  by  the  Collector  from  the 
sale  of  the  villages,  with  interest, 
so  far  as  the  amovmt  received  would 
extend  to  the  pa}'inent  of  his  mort- 
gage debt.  \_J)ouglas  v.  The  Col- 
hrfor  of  Beuures'l  -  -  -  -  271 
N    2 
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NEGOTIABLE  INSTEUMENT. 

The  rule  laid  down  in  the  cases  of 
Gill  V.  Cuhit  (3  B.  &  C.  466)  and 
Down  v.  Hallmg  (4  B.  &  C.  330), 
that  the  negligence  of  a  party 
taking  a  negotiable  instrument 
fixes  him  Avith  the  defective  title 
of  the  party  passing  it,  observed 
ujDon,  and  those  cases  declared  to 
be  no  longer  law.  \_The  Bank  of 
Bengal  v.  Maclebd~\    -     -     -     -     1 

See  "  PRI^'CIPAL  and  Agent." 

NEW  TRIAL. 

See  "  Verdict." 

NUMUK  SAYEE  MEHALS 

(Resumption  of,  by  Grovernment.) 

See  "  Resumption." 

NUNCUPATIVE  "WILL. 

See  "Will." 

PACHEET. 

A  grant  by  a  former  Raja  of  Pacheet, 
of  a.  pergimna,  part  of  the  Zemin- 
dary,  or  Raj  of  Pacheet,  to  a  member 
of  his  family,  held  to  be  a  grant 
for  maintenance  only,  andresump- 
tion  decreed  to  the  Raja  in  pos- 
session. 

Semhle. — Grants  made  by  the  prede- 
cessor of  the  Raja  in  possession, 
whether  in  fee  or  for  maintenance, 
enure  only  during  the  lifetime  of 
the  grantor,  and  are  not  binding 
on  his  successor. 

Whether  the  Zemindary  of  Pacheet 
constitutes  an  indivisible-  estate  of 


inheritance,  and  as  such  inalien- 
able, Qucere  ?  \_Ayiund  Lai  Sing 
Deo  V.  Maharaja  Dlieraj  Gwrrood 
Narayun  Deo~\     -----    82 

PARTITION. 

See  "  Zehikdary." 

PEREMPTION  OF  APPEAL. 

See  "Appeal"  2. 

PEREMPTORY  ORDER, 

1  .By  Judicial  Committee  to  Registrar 
of  Inferior  Court  to  transmit  evi- 
dence. \JBahoo  Kasi  Persad  Narain 
v.  Mussumat  Kaivalhasi  Kooer~\  146 

2.  To  Sudder  Dewanny  Com't  to  carry 
Order  in  Council  made  upon  Decree 
of  the  Judicial  Committee  into  exe- 
cution. [In  Re  Vassareddy  Lutch- 
meputty  Naidoo']     -     -     -     -   300 

PLEADING. 

Semhle. — The  mere  allegation  in  a 
plaint,  that  the  parties  are  Hindoos 
is  a  sufficient  averment  of  the  fact 
to  raise  an  objection  to  the  cause 
being  decided  by  theEnglish  law  of 
limitations .  [_I£er  Highness  Ruchna- 
hoye  v.  Lullahhoy  Mottichwul]    23  4 

See  "  Bill  of  Exchange." 
"  Regulations." 

POSSESSION. 

The  effect  of  an  order  of  the  Fouj^ 
darry  Court,  giving  possession  of 
real  estate,  is  merely  to  prevent 
the  occupation  being  distui-bed  by 
violence,  and  confers  no  right  or 


iMji;\. 
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title  oil  the  party  put  in  posses- 
sion. l^J^adir  Bukhsh  Khan  v.  Mus- 
sumatain   Fmseeh-oon-Nissa']     413 

See  ''  Gift,"  1. 

POAVEE  OF  ATTOENEY. 

Powerto  "  sell,  indorse,  and  assign." 

See  "  Principal  and  Agent." 

PEACTICE 

1,.  This  Court  will  not  entertain  a 
purely  technical  objection  to  a 
party's  right  of  action,  -which  has 
not  been  made  in  the  Court  below. 
[^T/ie  Bank  of  Bengal  v.  MaeleocP^ 

1 

2.  Petition  to  dismiss  an  appeal  from 
the  Stidder  Court  in  India,  and 
for  an  Order  directing  that  Coiu-t 
to  carry  into  execution  the  terms 
of  a  deed  of  compromise,  upon 
which  the  withdrawal  of  the  appeal 
was  foujided,  refused. 

All  this  Court  will  do,  in  such  cir- 
cumstances, is  to  make  an  order  of 
dismissal,  I'eserving  to  the  parties 
leave  to  apply  to  the  Covu*t  in 
India,  to  take  further  pi'oceedings 
in  pursuance  of  such  agreement. 
[Raja  Sutti  Churn  Ghosal  v.  Sri 
Mudden  Kishore  Indoo']     -     -   107 

3.  Pending  the  appeal  to  England, 
the  sole  Appellant  died,  and  the 
Sudder  Coui-t  made  an  order  sub- 
stituting one  of  the  Eespondents 
in  his  stead  as  Appellant.  Semhle  : 
It  is  not  competent  to  the  other 
Eespondents  to  object  to  such 
order  at  the  hearing  of  the  appeal, 
the  proper  course  being  to  move 


the  Sadder  Court  to  discharge 
such  order. 
In  a  case  of  great  delay  by  the  officers 
of  the  Sudder  Bewanny  Adawlut, 
at  Calcutta,  in  not  forwarding  cer- 
tain depositions  filed  in  the  cause, 
which  had  been  omitted  in  the 
transcript  forwarded  to  England, 
the  Judicial  Committee  perempto- 
rily ordered  the  Sudder  Beioanny 
Court  forthwith  to  transmit  the 
omitted  evidence  to  England. 
\_Baloo  Kasi  Persad  Narain  v. 
Mussumat  Kawalhasi  Kooer~\     146 

4.  leave  given  to  appeal,  under  cir- 
cumstances, though  the  time  li- 
mited by  the  Bombay  Charter  had 
exj)ii-ed,  and  the  Decree  of  the 
Court  below  sanctioning  the  sale 
of  real  estate,  the  subject  of  the 
suit  had  been  partially  acted  on  ; 
the  Petitioner  undertaking  not  to 
disturb  the  possession  or  title  of 
the  purchasers  of  &.ny  part  of  the 
property  actually  sold  ;  to  give  se- 
curity for  costs,  and  to  abide  by 
any  order  which  the  Judicial  Com- 
mittee might  think  fit  to  make, 
touching  the  matters  in  dispute. 
\_In  re  Musadee  Mahomed  Cazwn 
Sherazee~\ 196 

5.  Motion  to  rescind  order  of  the 
Sudder  Court  at  Madras,  for  the 
execution  of  a  decree  pending  an 
appeal,  and  to  stay  execution,  re- 
fused, on  the  gTOund  of  the  length 
of  time  that  had  elapsed  from  the 
making  of  the  order,  and  the  pro- 
bability of  its  having  been  acted 
on  in  India.  \_Inj-e  Baj'ah  Bomma- 
ranjee  Bahadoor^     ...     -  298 

6.  In  suits  before  the  Sudder  Be^ 
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icanny  AdawUit,   at  Madras,  that 
Coiu-t  decided   in   favom-  of  A  ; 
and  pending  appeals  to  England, 
hy  B.  and  others,  put  A.  intox^QS- 
session  of   the  disputed  estates, 
which  were  of  gi'eat  value,  without 
taking  from  him  the  seciu'ity  re- 
quired by  Madras  Eeg.   YIII.  of 
1818,  see.  4.   The  Judicial  Com- 
mittee of   the  Pri\y  Council  re- 
versed the  Decree  of  the  Sudder 
Betvanny  Adaiclut,  and    directed 
that    Coiirt  to  put   B.   into  pos- 
session of  the  estates.     Pending 
the  appeals  the  Board  of  Eevenue 
took  possession,  sold  a  portion  of 
the  estates  for  satisfaction   of  ar- 
rears  of  revenue,    and     became 
themselves  purchasers.   The  Sud- 
der Dewanny  Court   declined    to 
interfere  or  carry   into  execution 
the  Order  in  Council  confirming 
the  report  of  the  Judicial    Com- 
mittee, on  the  gi'ound  that    the 
estates  were  then  in  the  posses- 
sion of  the  Madras  Government. 
Upon  a  petition  by  B.  to  the  Judi- 
cial    Committee    complaining  of 
such  refusal,  a  peremptory  order 
was  issued,  conunanding  the  Sud- 
der Bewanny  Adaiclut  forthwith  to 
carry  into  execution  the  Order  in 
Council  made  on  the  appeals,  and 
to  direct  the  Collectors  of  the  dis- 
tricts in  which   the  estates  were 
situate  to  put  B.  into  possession, 
according  to  the  terms  of  the  Order 
in  Council. 

The  application  being  ex  parte  was 
postponed  for  notice  to  be  given  to 
the  East  India  Company  and  the 
Board  of  Control^  of  the  petition 


and  proceedings.  \_Inre Rajah  Yas- 
sareddy  Lutchmeputiy  Naido6\  300 
7.  When  this  Com-t  grants  leave  to 
appeal  under  the  general  jurisdic- 
tion of  the   Queen  in  Council,  it 
will  impose  such  terms  upon  the 
party  applpng,  as  the  special  cir- 
cumstances of  the  case  require. 
Apjieal  admitted  from  an  order  con- 
firming  the   repoi"t   of   Commis- 
sioners  in   a   partition   suit,    al- 
though the  appealable  value  was 
under  Es.  10,000,  the  amount  pre- 
scribed by  the  Order  in  Council^ 
of  the  10th  of  April,  1838.     The 
Petitioner  (the  Plaintiff)  had  of- 
fered to  compensate  the  Defen- 
dant, if  the  report  of  the  Conmiis- 
sioners  was  varied.     The  Judicial 
Committee,  in  givinting  leave  to 
a;^eal,  put   the  Petitioner  upon, 
terms  of  lodging  in  the  Coimcil 
Office,  within  foiu'  months,  a  cer- 
tificate   of    recognizance   to   the 
Queen  in  the  sum  of  1,500/.  for 
such  compensation  and  costs  as 
might  be  awarded.     [i?i  re  Sihia- 
rain  Ghose~\      -----     322 
8.  Leave  to  appeal  on  an  ex  parte 
application  was,  under  special  cir- 
cumstances,  granted  upon  terms 
of  the  Appellant  prosecuting  the 
appeal,    and  giving  seciu'ity  for 
500/.     No    step    was,    however, 
taken  by  the  Appellant  to  perfect 
the  security,  or  prosecute  the  ap- 
peal.    The  Respondents,  on  being 
served  with  the  order  admitting 
the  appeal,  filed  a  counter  petition 
to  revoke   the  leave   granted   to 
appeal.     The  Judicial  Committee, 
under  the   circumstances,    tjier^ 
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having  been  groat  doluy,  made  an 
order,  putting  the  Ai^pellant  upon 
terms  of  lodging  his  petition  of 
appeal  within  six  weeks,  or  the 
appeal  to  stand  dismissed,  and 
enlarged  the  amount  of  the  recog- 
nizance to  1 ,  000^.  to  recover  the  ex- 
penses occasioned  by  the  proceed- 
ings in  the  Master's  Office,  re- 
serving the  costs  of  the  application 
to  revoke  the  leave  to  appeal,  to 
the  hearing.  \_McKeUar\.  IVidhtce] 
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9.  The  Respondent,  not  having  ap- 
peared, the  appeal  was,  after  two 
years,  set  down  for  hearing,  ex 
parte.  Before  the  hearing,  the 
"Respondent  appeared,  and  moved, 
under  special  circumstances,  to 
postpone  the  hearing  for  six 
months,  to  enable  him  to  lodge 
his  case.  The  Judicial  Committee 
put  him  upon  terms  of  having 
the  appeal  heard  at  the  next  sit- 
tings; restraining  him  from  doing 
anything  in  the  interval  to  the 
prejudiceof  thefu.nd  in  the  Court 
below,  and  with  payment  of  the 
costs  of  the  application.  [  Watson 
V.  Sreemimt  Lai  Khafi]     -     -  447 

10.  An  Act  of  the  Legislatiu'e  of 
India,  No.  18  of  1848,  empowered 
the  Governor  in  Council  of  Bom- 
hay  to  administer  the  private  estate 
of  the  late  Naxodb  of  Sural ;  and 
by  section  2  it  was  enacted,  "  that 
no  act  of  the  said  Grovernor  of 
Bombay  in  Council  in  respect  of 
the  administration  to,  and  distri- 
bution of,  such  property,  from  the 
date  of  the  death  of  the  ssddiNawah, 
should  be  liable  to  be  questioned 


in  any  Court  of  Law  or  Equity." 
No  provision  was  made  for  an  ap  - 
peal  from  the  Governor's  decision. 
In  pursuance  of  the  power  confuired 
by  this  Act,  the  Government  agent 
at  Surat,  to  whom  the  matter  was 
referred,  made  an  award  distri- 
buting the  estate  in  certain  shares, 
among  the  heirs  of  the  deceased, 
which  award  was  eonfiinned  by  the 
Governor  in  Coimcil. 
Upon  an  application  by  a  claimant 
dissatisfied  with  the  award,  to  the 
Judicial  Conunittee  for  leave  to 
appeal  from  the  Governor  in  Coun- 
cil's confirmation  of  the  award : 
Held,  that  the  award  was  not  such 
a  judicial  act  as  to  come  within  the 
meaning  of  sec.  3  of  the  Statute, 
3rd  &  4th  Will.  IV.,  c.  41,  or  the 
7th  8c  8th  Vict.,  c.  69,  and  could 
not  be  ^entertained  by  the  Judicial 
Committee,  without  a  special  re- 
ference to  them  by  the  Crown, 
under  section  4  of  the  Statute,  3rd 
&  4th  Will.  IV. ,  c.  4 1 .  \_In  re  The 
Nawab  of  Surat~\     -     -     -     -  499 


PRESCRIPTION. 

The  law  of  prescription,  or  limitation, 
is  a  law  relating  to  procedure, 
having  reference  only  to  the  lex 
fori. 

Where  a  Coiu-t  entertains  a  cause  of 
aciion  which  originatedina  foreign 
country,  the  rule  is  to  adjudicate 
according  to  the  law  of  that  coun- 
try, 3'et  the  Coui't  proceeds  ac- 
coi'ding  to  the  prescription  of  the 
country  in  which  it  exercises  juris- 
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diction.     \_Her  SiylmeHS  Ruchna- 
hoye    V.    Lulloohhoy     Mottichund~\ 

234 

PEINCIPAL  AND    AGENT. 

The  payee  of  promissory  notes  of 
the  East  India  Comj)any,  hj  a 
power  of  attorney,  authorised  his 
agents  at  Calcutta  to  "sell,  en- 
dorse, and  assign"  the  notes. 
These  notes  were  transferable  by 
endorsement  j)ayable  to  bearer. 
The  agents,  in  their  character  of  . 
private  bankers,  borrowed  money 
of  the  Bank  of  Bengal,  offering  as 
security  these  promissory  notes. 
The  Bank  made  the  advance,  and 
the  agents  endorsed  the  notes,  such 
endorsement  purporting  to  be  as 
attorney  for  their  principal,  and 
deposited  them  with  the  Bank,  by 
way  of  collateral  seciuity  for  their 
personal  liability,  at  the  same  time 
authorising  the  Bank,  in  default 
of  payment,  to  sell  the  notes  in  re- 
imbursement of  the  advances.  The 
agents  afterwa,rds  became  insol- 
vent, and  default  having  been 
made  in  payment,  the  Bank  sold 
the  notes,  and  realised  the  amount 
of  their  loan. 

Held,  that  the  endorsement  of  the 
notes  by  the  agents  of  the  payee  to 
the  Bank  was  within  the  scope  of 
the  authority  given  to  them  by  the 
power  of  attorney,  and  that  the 
payee  could  not  recover  in  detinue 
against  the  Bank.  \The  BanJc  of 
Bengal  v.  Maclcod~\   .     -     -     .     \ 

See   "Bills  of  Exchange." 


EAJ. 

See  "  Pacheet." 
"  Zemestdary." 

EEGEATING. 

The  common  law  offence  of  engToss- 
ing,  orregrating,  applies  only  with 
respect  to  the  necessaries  of  life. 
[Dooluhdass  Pettamherdass  v.  Barn- 
loll  Thac]coorseydass.~\       -     -     109 


EEGULATIONS. 


1.  The  jjermission  under  sec.  5  of 
Ben.  Eeg.  IV.  of  1793,  to  a  De- 
fendant to  file  a  supplemental  an- 
swer, does  not  entitle  him  to  ma^e 
a  new  case,  or  raise  a  fresh  issue, 
in  contradiction  of  his  former  de- 
fence. 

By  sec.  10  of  Ben.  Eeg.  XXVI.  of 
1814,  the  Sudder  Amin  is  bound 
to  record  a  proceeding  specifying 
the  points  at  issue,  and  to  call  for 
evidence  for  and  against  the  claim. 
\_Boiiglass  v.  The  Collector  of  Bengal.  ] 

271 

2.  By  Ben.  Eeg.  XL  of  1822,  sec. 
30,  all  underleases  are  extinguish- 
ed by  a  Government  sale  of  the 
proprietor's  lands  for  arrears  of 
revenue,  and  an  auction  purchaser 
takes  the  lands  clear  of  all  under- 
tenures.  [  TFatson  v.  Sreemunt  Lai 
Khan'] 447 

3.  Qiccere. — ^Whether  the  Numuk 
sayer  mehals,  being  a  sayer  right, 
was  not  wholly  abolished  by  Ben. 
Eeg.  XXVII.  of  1793,  and  the 
Bengal  Government,  in  their  Sove- 
reign character,  have  not  a  right 
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'to  resume.  \The  'Government  of 
Bengal  v.  Nawah  Jajur  Hossein 
Khan'] 467 

EES  JUDICATA. 

A  general  demuiTer,  on  the  ground 
of  th.e  subject-matter  of  the  suit 
being  res  judicata,  allowed  to  a 
suit  brought  in  the  Supreme  Court 
of  Bomlay,  by  a  pai'ty  claiming 
certain  property,  which  appeared 
by  the  statements  in  the  Bill  to 
have  been  thesubjectof  aprevious 
suit  in  the  same  Coiu-t,  in  which 
the  Plaintiff  had  intervened  by 
petition,  and  obtained  some  order, 
the  nature  or  effect  of  which  was 
not  stated,  and  did  not  appear  upon 
the  Record  then  before  the  Coiu't. 
\_Musadee  Mahomed  Cazum  Sh&ra- 
%ee  V.  Meerza  Ally  Mahomed  Shoos- 
try] -    -  187 

EESUMPTION. 

« 

Resumption  by  Grovernment  of  Nu- 
muk  sayer  mehals  (saltpetre  duty 
estates)  upheld  :  the  sumids  of  the 
Soobadar  of  Bahar,  the  ruling 
power  previous  to  the  Company's 
accession  to  the  Dewanny,  pur- 
porting to  grant  this  Grovernment 
revenue  as  mocurrery  istimrary, 
at  a  permanent  fixed  rent,  being- 
declared  forgeries. 

Quaere. — Whether  the  Nmrnih  sayer 
mehals,  being  a  sayer  right,  was 
not  wholly  abolished  by  Ben.  Rq^. 
XXVII.  of  1793,  and  the  Bengal 
Government,  in  their  Sovereign 
character,  had  not  an  absolute 
right  to  resume.  [_The  Government 


of  Bengal  y.  Nawah  Jaftir  Hossein 

Khan         .         .         .         -      .!•'- 

See   "  Paciieex. 

REVENUE. 

See  "  Resumption." 
"Sale." 

REVIVOR. 

See  "Appeal,"  3-. 
SALE. 

1.  Semble. — "SATiere  property  is  sold 
by  Government  for  general  debts, 
and  not  for  arrears  of  revenue, 
they  sell  only  the  interest  of  the 
debtor,  and  do  not  guarantee  the 
vendee  a  title.  \_Donglas  v.  The 
Collector  of  Benares']  -     -     -     271 

2.  The  right  to  impeach  a  sale  of 
lands  for  arrears  of  Government 
revenue  extends  not  only  to  the 
defaulting  projorietor,  but  to  deri- 
vative holders  under  him. 

By  Ben.  Reg.  XI.  of  1822,  sec.  30, 
all  underleases  are  extinguished  by 
a  Government  sale  of  the  pro- 
prietor's lands  for  arrears  of  reve- 
nue, and  an  auction  purchaser 
takes  the  lands  clear  of  all  under- 
teniu'es. 

At  a  sale  by  Government  for  arrears 
of  revenue,  the  Government  be- 
came pui'chasers,  and  afterwards 
gi-anted  a  lease  of  the  lands  for  a 
term  of  years,  and  put  their  les- 
sees into  possession.  At  the  time 
of  the  sale  the  lands  were  subject 
to  an  istimrary  lease.  No  suit  was 
instituted  to  reverse  the  sale,  but 
the  Government,  some  time  after 
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wards,  in  consequence  of  doubts  as 
to  the  legalit}^  of  the  sale,  offered 
to  give  up  their  rights  under  the 
sale,  and  to  restore  the  lands  to 
the  original  proprietors,  svibject  to 
the  recognition  of  the  claims  of 
their  lessees.  This  offer  resulted 
in  an  arrangement  between  the 
Government,  the  original  proprie- 
tors, and  the  Government  lessees, 
and  eventually  the  original  pro- 
prietors upheld  the  lease  to  the 
Government  lessees  to  a  part  of 
the  lands  called  the  Jungle  Mehal, 
for  a  tei-m  of  j'^ears  at  a  reduced 
rent.  In  a  suit  by  the  isti}urarij 
lessee  for  possession  :  Held  (re- 
versing the  decree  of  the  Sudder 
Coiu't),  that  by  Ben.  Eeg.  XI.  of 
1822,  sec.  30,  the  istimrary  lease 
was  determined  by  the  sale  for 
Government  arrears,  and,  that  the 
arrangement  by  which  the  lands 
were  restored  to  the  proprietors, 
subject  to  the  rights  of  the  Go- 
vernment lessees,  was  in  the  na- 
ture of  a  compromise,  and  not  such 
an  unconditional  restoration  as 
amounted  to  a  reversal  of  the  sale, 
and  the  consequent  revival  of  the 
istimrary  lease. 
Aliter.  If  a  suit  had  been  brought, 
and  a  Decree  of  the  Court  made  for 
the  reversal  of  the  sale.  [  Watson 
v.  Breemunt  Lai  Khan~\    -     -     447 

See  "  Bill  of  Exch^vxge." 
"  Mortgage." 

SAYEE. 

The  settlement  by  the  Government 
.with  a  proprietor  of  the  soil, under 


the  Decennial  settlement,  made 
perpetual  by  Ben.  Eeg.  VIII.  of 
1793,  relates  to  land  revenue  only, 
and  not  to  s<iyer  duties  claimed  by 
a  party  not  a  land  proprietor.  \^The 
Government  of  Bengal  v.  Nawah 
Jafur  Hossein  Khmi]  -     -     -     467 

SETTLED   ACCOUNTS. 

Principles  which  regulate  a  Court  of 
Equity  in  opening  stated  and  set- 
tled accounts. 

Accounts  of  long  standing  and  great 
complication  of  a  mercantile  firm, 
at  Calcutta,  one  of  the  partners  of 
whom  afterwards  acted  as  agent  in 
England,  involving  charges  for 
agency  and  partnership  transac- 
tions, were  mutually  agreed  to  be 
investigated  and  closed.  After 
long  negotiations  and  discussion 
respecting  some  of  the  charges,  an 
agTeement  was  come  to,  the  parties 
agreeing  to  sttike  the  general  ba- 
lance at  a  given  sum,  reserving 
one  item  of  the  account,  amount- 
ing to  a  considerable  sum,  for 
future  investigation.  This  re- 
served item  was  subsequently  set- 
tled by  the  acceptance  of  a  Bill  of 
exchange  for  a  lesser  amovmt,  as 
such  reserved  item,  if  opened, 
would  have  disarranged  the  settled 
general  account.  The  Bill  of  ex- 
change was  dishonoured,  and  an 
action  brought  to  recover  the 
amount.  A  biU  was  then  filed  for 
an  injunction,  for  the  cancelment 
of  the  Bill  of  exchange,  and  that 
the  accounts  so  settled  might  be 
opened.     The  Supreme  Court  at 
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Calcutta  held,  tliat  tlie  reserved 
item  being  left  open,  was  evidence 
tliat  tlie  account  was  not  finally 
closed,  and  decreed  the  accounts 
to  be  opened,  referring  the  cause 
to  the  Master. 
Upon  appeal,  held  by  the  Judicial 
Committee  (reversing  such  decree 
and  dismissingthe  bill,  with  costs), 
that  the  transaction  amounted  to 
an  adjustment  of  the  general  ac- 
counts between  the  parties,  subject 
to  the  reserved  item  which  was 
idtimately  settled,  and  that  the 
accounts  so  settled  and  closed 
could  not,  in  the  absence  of  fraud, 
be  re-opened.  \IIcKellar  v.  Wal- 
lace] 372 

SHIAS  SECT. 

See  "Will." 

SHIP  AND  SHIPING. 

The  warranty  of  seaworthiness  in  a 
time  policy,  at  the  commencenunat 
of  the  risk,  is  not  a  ccmtinuiug 
obligation  cast  upon  tlie  assured 
while  the  risk  is  running.  iSo 
held  by  the  Judicial  Committee, 
affirming  the  judgment  of  the  Su. 
preme  Court  at  Calcutta,  in  an 
action  brought  for  a  total  loss,  by 
stranding,  within  the  time  of  the 
running  of  the  policy,  after  leav- 
ing an  intermediate  port,  the  de- 
fence being,  that  at  the  time  of 
the  loss  the  vessel  was  unseawor- 
thy  by  reason  of  an  insufficient 
crew,  she  having  sailed  from  the 
intermediate  port  without  sufficient 
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hands  to  work  thereesel,  although 
she  had  a  sufficient  crew  at  th« 
time  she  started  for  the  voyage. 
8tmMe. — There  is  no  implied  war- 
ranty of  seaworthiness  in  a  time 
policy.     [Jenkins  v.   Ileycock]  3151 

SPECIFIC  PEEFORMANCE. 

See  "MiRASI  RIGHTS." 

STATUTES 

(^Prospective  and  retrospective  ope- 
ration of.) 

1.  The  Statute,  9  Geo.  IV.,  c.  14  (ex- 
tended to  India  by  the  Indian  Act, 
No.  14  of  1848),  held  to  apply  to 
an  action  pending  in  the  Supreme 
Court,  at  the  time  of  its  introduc- 
tion into  India.  \_The  East  India 
Company  v.  OdjtcJturn  Paul']  -    4;J 

2.  After  an  action  was  entered  in  tlie 
Supreme  Court  at  Calcutta,  upon 
a  wager  contract,  wager  contracts 
were  declared  invalid  by  the  Act  of 
the  Indian  Tiegislature,  No.  21  of 
1 848.  Held  not  to  affect  existing 
contracts,  or  actions  already  com- 
menced upon  such  contract.s.  th-ro 
being  no  words  in  the  Act  to  show 
the  intention  of  the  Legislature  to 
affect  existing  rights. 

Statutes  are,  ^;r/w;«\/(/r^?V,  deemed  to 
1)0  prospective  only  :  "  Nova  con^ 
stitutio  futuris  forniam  imponere 
dehet  non  preBteritis.^^  [Doolubdass 
Pettaniherdass  v.  Ramloll  Thaik- 
oorseydass']    -     -     -     -     -     -    109 

3.  The  English  Statute  of  Limita- 
tions, 21  Jac.  I.,  0.  16,  extends  to 
India,  and  applies  to  Hindoos  and 
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^f  aliouiedaus  as  V7-Ai.  as  F/uropeans, 
!!!  civil  actions  in  the  Supremo 
( \>\irt.  \^IIer  Hiyhiess  Ruckma- 
toje  V.  Lulloohhoy  Mottichuncl^  23-4 

.SUCCESSION. 

See  ''  rAcnE>:T." 
'■  Zeminuaky." 

tumleskna:mah. 

See  "  Gift,"    1. 

USAGE. 
See  "  Pacjieet." 

"  ZElilXl>AUY." 

YEEDICT. 

1.  Upon  the  reversal  of  the  jiidg- 
iiiijnt  of  the  Sapremo  Court  at 
(  irlcxtta,  fiuding  for  the  Plaintiff, 

this  Court,  in  the  circumstances  of 
tli'^  constitution  of  the  Supremo 
T'Durt,  directeJ  a  verdict  to  he  en- 
tiiredfortho  Defendants,  instead 
ut'  awarding-  a  venire  de  noco.  '[The 
Hank  of  Benjal  v.  2fadeod']     -     1 

2.  At  a  trial,  certain  documents  con- 
tained in  the  schedule  to  the  an- 
.swer  of  the  Defendants  to  a  Bill 
of  Discovery,  filed  in  Equit\',  were 
read  as  evidence  for  the  Plaintiff, 
i.ut  tlio  Coiu't  refused  to  allow  the 
1  )i^feudants  to  read  the  answer  to 
wluch  the  schedule  was  annexed. 
Held,  that  as  the  Supreme  Court 
at  Calcutta,  being  jurymen  as  well 
US  Judges,  had  refused  to  allow 
llie  answer  to  be  read,  on  the 
ground  that  such  answer  contained 
notiiing  material  to  the  issue, 
which  could  influence  their  ver- 


dict, a  new  trial  on  the  ground  of 
such  refusal  would  not  be  granted  • 
[  The  E'lst  India  Conipany  v.  Odit- 
churn  Paur\ 4:3 

WAGER  COXTEACT. 

Wager  contracts  between  the  Plain- 
tiffs and   Defendants    upon    the 
price   that    Tatna    opium   would 
fetch  at  the  next  Government  sale 
at  Calcutta ;  each  party  knowing 
that  the  other  might  use  means  to 
enhance    or    depress   such   price. 
Held,  that  the  bidding  at  the  sale 
bv  one  of  the  Plaintiffs,  though 
done  colourably,andasit  appeared 
only  to  enhance  the  price,  was  no 
fraud  on  the  Defendants,  or  upon 
the  public,  as  he  had  a  right  in 
common  with  all  the  world  to  bid 
at  such  sale  and  was  not  precluded 
from   recovering   the  amount  of 
such  wager  contracts  by  the  fact, 
that  such  bidding  tended  to  bring 
about   the    event   by   which   the 
wager  was  to  be  won. 
Held  also,  that  employing  agents  at 
I       such  sale  (all  of  whom  were  cog- 
j       nizant  that  the  object  was  to  en- 
,       hance  the  price  of  opium  sold)  to 
bid,  there  being  no  crimen  falsi 
committed,  did  not  constitute  an 
illegal  conspiracy,  or  such  fraud 
as  would  vitiate  the  wager  con- 
tracts. 
The  common  law  offence  of  engross- 
ing or  regrating  applies  only  with 
respect  to  the  necessaries  of  life. 
By  the  6th  Article  of  the  Convention 
between  Great  Britain  and  France, 
the  French    Government   had  % 
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rigkt  to  dei!ft&nd,  out  of  the  quan- 
tdtios  sold  at  the  (-rovernraent  sale, 
300  chests  of  opiiira  at  the  average 
rate  of  sale.  Held,  that  no  fraud 
ou  the  vendors  "was  comniitted  by 
inducing  the  French  Consul  to 
exiTcise  that  option  in  favour  of 
the  Plaintiffs.  [^Doohibdass  Pettam- 
h^rdasi  v.  Ramhll  ThacJ^oorseydass] 

109 

WILL, 

A  uuncup.'itive  Will  by  a  Mahomedan 
<^>f  the  Shias  sect,  bequeathing  pro- 
perty, less  in  amount  than  one- 
third  of  his  estate,  held  valid  by 
the  Mahomedan  law,  and  effect 
given  to  the  bequests. 

UtmhU. — Such  verbal  bequests  would 


have  been  valid,  eve-n  if  beyond  a 
thu-d  of  the  testator's  estate,  pro- 
vided the  heirs  concurred  in  the 
bequests.  [^Nawab  Amin-ood-Doiu- 
lah   V.    Syud  Roshun   Ali  Khan^^ 

19« 

ZEMINDARY. 

Family  usage  and  custom,  for  eight 
generations,  for  a  Zemindary  estate 
in  Bengal,  to  descend  entire  to  the 
eldest  son,  to  the  exclusion  of  th« 
other  sons,  sustained. 

So  held,  in  a  suit  by  younger  bro- 
thers against  the  eldest  brother, 
for  a  partition  of  the  ilaka  of 
Rawiitpore.  \_Rawut  Urjun  Sing 
Y.  Rmvut  Ghunsiam  Sing']  -  169 
&H  "Paoileet." 


THB    BHD. 


KiLii«i.LORS  £XAKi2(JUil  FfiSM. 


i ' 


K      Gt.  Brit.   Privy  Council. 

Judicial  Committee 
G78668     Reports  of  cases 

V.5 


PLEASE  DO  NOT  REMOVE 
CARDS  OR  SLIPS  FROM  THIS  POCKET 

UNIVERSITY  OF  TORONTO  LIBRARY 


